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Ill  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 


No.  14327 


James  P.   Mitchell,   Secretary   of  Labor,   United 

States  Department  of  Labor,  appellant 

v. 

Harold  S.  Anderson,  Jr.,  et  al.,  appellee 


APPEAL  FROM  THE  UNITED  STATES  DISTRICT  COURT  FOR  THE 
SOUTHERN   DISTRICT    OF    CALIFORNIA,    CENTRAL    DIVISION 


BRIEF  FOR  APPELLANT 


STATEMENT   OF   JURISDICTION 

This  is  an  appeal  from  a  final  judgment  of  the 
United  States  District  Court  for  the  Southern  District 
of  California,  Central  Division,  dismissing  an  action 
by  the  Secretary  of  Labor,1  United  States  Department 
of  Labor,  filed  under  Section  17  of  the  Fair  Labor 
Standards  Act  of  1938,  c.  676,  52  Stat.  1060,  as 
amended  by  c.  736,  63  Stat.  910,  29  U.  S.  C.  (1952 
ed.),  201  et  seq.,  to  restrain  appellee  from  violating 
Sections   15    (a)    (2)    and   15    (a)    (5)    of  the   Act.2 

1  By  order  of  the  District  Court  entered  October  15,  1953  (R. 
51),  James  P.  Mitchell,  Secretary  of  Labor,  was  substituted  for 
Martin  P.  Durkin,  resigned. 

2  The  pertinent  statutory  provisions  are  printed  in  full  in  the 
Appendix,  infra,  p.  38. 

(1) 


After  a  full  hearing,  the  court  made  "Findings  of 
Fact  and  Conclusions  of  Law"  (R.  52-74),  and  en- 
tered final  judgment  on  January  18,  1954  (R.  76). 
Notice  of  Appeal  to  this  court  was  filed  on  March  18, 
1954  (R.77). 

As  set  forth  in  the  complaint  (R.  3),  the  district 
court  had  jurisdiction  under  Section  17  of  the  Act 
and  28  U.  S.  C.  Sections  1337  and  1345.  This  court 
has  jurisdiction  to  determine  the  appeal  under  28 
U.  S.  C.  Sections  1291  and  1294  (1). 

STATEMENT  OF  THE  CASE 

The  complaint  (R.  3-7)  alleges  violations  of  the 
Act's  overtime  and  record-keeping  provisions.  The 
only  question  raised  by  this  appeal  is  whether,  in  pro- 
viding meals  and  lodging  to  the  employees  of  the 
Anaconda  Company's  Darwin  mine  admittedly  en- 
gaged in  the  production  of  goods  for  commerce  (Stip. 
R.  15-16),  appellee's  employees  are  themselves  en- 
gaged in  such  production  within  the  meaning  of  the 
Fair  Labor  Standards  Act.  Appellee  also  contended 
in  the  court  below  that  its  employees  were  exempt 
from  the  requirements  of  the  Act  by  virtue  of  the 
exemptions  provided  by  Sections  13  (a)  (1)  and  13 
(a)  (2)  (Stip.  R.  30,  31).  However,  the  court  below 
limited  its  factual  findings  to  the  coverage  issue 
(Findings  and  Conclusions  R.  52-74).  Thus,  while 
appellee's  Designation  of  Additional  Parts  of  the 
Record  indicates  an  intention  to  present  to  this  Court 
the  issues  concerning  the  applicability  of  the  exemp- 
tions, we  do  not  believe  that  these  issues  are  presented 
for  decision  on  this  appeal. 
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Appellees  operate  three  establishments  providing 
dining  and  lodging  facilities  in  various  localities  in 
California,  each  under  contract  with  a  commercial 
company.  The  main  office  is  in  West  Los  Angeles, 
California.  The  employees  here  involved  are  em- 
ployed by  appellees  in  operating  the  messhall,  bunk- 
house  and  commissary  facilities  owned  by  the  Ana- 
conda Copper  Mining  Company  and  located  on  cer- 
tain of  its  property  at  its  Darwin  mine  (Fdg.  1,  R. 
53).  These  facilities  accommodate  employees  of  Ana- 
conda engaged  in  the  mining  and  milling  of  lead, 
silver  and  zinc  ores,  which  ores  are  regularly  shipped 
in  interstate  commerce  (Stip.,  R.  15,  16). 

Approximately  11  employees  of  appellees  are  regu- 
larly employed  in  the  operation  of  the  messhall,  bunk- 
house,  and  commissary  in  such  occupations  as  cooks, 
dishwashers,  waiters  and  janitors  (Fdgs.  1  and  17, 
R,  53,  66).  The  parties  agree  that  the  commissary 
clerk  is  not  within  the  coverage  of  the  Act  and  that 
the  manager  of  the  facilities  is  within  the  exemption 
provided  by  Section  13  (a)  (1)  of  the  Act  (Fdg.  17, 
R.  66).  The  janitors,  waiters  and  wishwashers  re- 
ceive $40.25  per  week ;  the  second  cook  receives  $61.46 
a  week,  and  the  Chef  receives  $90.93  per  week.  In 
addition,  all  employees  are  furnished  free  board  and 
lodging  (Fdg.  17,  R.  66-68).  The  employees  nor- 
mally work  56  hours  per  week.  While  they  indicate 
on  a  daily  time  record  sheet  the  days  upon  which  they 
report  for  work,  no  specific  record  of  hours  worked 
as  such  is  maintained  (Fdg.  13,  R.  63).  All  pay  is 
computed  on  the  basis  of  the  number  of  days  worked 
during  the  payroll  period  (Fdg.  14,  R.  63). 


The  Darwin  mine  is  located  in  a  remote  and  isolated 
area  in  the  Inyo  Mountains  near  Death  Valley,  Cali- 
fornia (Plaintiff's  Exhibit  Z,  R.  50)  .3  There  are  no  eat- 
ing and  lodging  facilities  at  the  mine  other  than  those 
maintained  by  appellees  who  hold  an  exclusive  fran- 
chise to  furnish  such  services  (Plf.  Exh.  B,  R.  41). 
Nor  are  there  any  other  living  facilities  in  the  vicinity 
at  which  these  employees  might  be  accommodated. 
The  nearest  town  which  could  possibly  approximate 
their  needs  is  Lone  Pine,  located  approximately  38 
miles  from  the  mine  (Fdg.  11,  R.  62,  63).  While  the 
town  of  Darwin,  population  125,  is  one  mile  from  the 
mine,  its  facilities  could  hardly  be  considered  adequate 
for  this  purpose.  This  village  contains  a  service  sta- 
tion, a  grocery  store,  a  post  office  and  two  eating  estab- 
lishments. One  of  the  eating  establishments,  the  Dar- . 
win  Cafe,  is  closed  on  Thursday  and  is  never  open  for 
business  before  10:00  a.  m.  While  at  the  time  the 
stipulation  was  entered  into  this  establishment  served 
such  items  as  steak  and  bacon  and  eggs  (Fdg.  7,  R.  59, 
60),  on  cross-examination  of  Mr.  Fred  Tong,  general 
manager  of  the  Darwin  mine,  it  was  revealed  that  it  is 
now  under  a  new  management  which  confines  itself 
to  serving  ham  sandwiches  and  chili  while  the  refresh- 
ment bar  is  open  (R.  147).  The  number  of  persons 
which  can  be  accommodated  at  one  time  is  extremely 
limited  (Plf.  Exhs.  H  and  I).4    The  other  restaurant, 

3  Abbreviated  hereinafter  as  "Plf.  Exh." 

4  By  stipulation  of  the  parties  and  order  of  this  Court  it  was 
agreed  that  the  photographic  exhibits  of  record  may  be  referred 
to  in  their  original  form  and  that  the  Court  dispense  with  their 
reproduction  in  the  printed  record. 


known  as  Crosson's,  sells  hamburgers,  chili  and  beans, 
sandwiches,  and  similar  items.  This  establishment 
contains  a  counter,  six  or  seven  stools  and  two  tables 
(Fdg.  7,  R.  59,  60).  The  towns  of  Keeler  (Fdg.  9, 
R.  62),  population  150,  Panamint  Springs  (Fdg.  10, 
R.  62),  population  12,  and  Olancha  (Fdg.  8,  R.  61), 
population  200,  located  at  distances  of  23,  23,  and  34 
miles  respectively,  likewise  obviously  lack  facilities 
with  which  to  accommodate  the  miners. 

No  public  transportation  facilities  are  available  be- 
tween the  Anaconda  mine  and  any  of  the  surrounding 
communities;  the  chief  mode  of  transportation  being 
by  private  automobile.  While  a  contract  carrier  of 
ore  operates  runs  between  the  town  of  Lone  Pine,  the 
other  communities,  and  the  mine,  only  two  additional 
persons  may  ride  in  the  cab  with  the  driver  (Fdg.  6, 
R.  58,  59). 

The  Government  offered  the  testimony  of  two  "un- 
derground" Anaconda  employees  which  further  at- 
tested to  the  remoteness  of  the  Anaconda  mine  and  the 
resulting  essentiality  of  appellee's  facilities  to  its  oper- 
ation. Tims,  Mr.  Kenneth  Dodd  stated  unequivocally 
"I  couldn't  possibly  be  an  employee  for  Anaconda 
without  the  bunkhouse"  (R.  91).  Mr.  Paul  Allen's 
testimony  was  to  the  same  effect.  He  testified  that  he 
utilized  appellees'  facilities  simply  because  there  were 
no  other  available  rooming  houses  or  restaurants 
nearby  (R.  94,95).  That  there  were  no  other  ade- 
quate facilities  available  was  also  indicated  by  the  tes- 
timony of  Mr.  Charles  Snyder,  an  Anaconda  employee 
called  on  behalf  of  appellee,  who,  after  admitting  that 
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he  did  not  know  of  any  available  living  facilities, 
stated  if  pressed  "*  *  *  I  believe  I  might  be  able  to 
set  up  a  wigwam  or  teepee"  (R.  112). 

Prior  to  November  1,  1945,  the  facilities  here  in- 
volved were  operated  by  the  Anaconda  Co.  (Fdg.  2, 
R.  54).  On  that  date  a  " subsistence  agreement"  was 
entered  into  between  Anaconda  and  appellees,  as  suc- 
cessful bidders,  providing  for  the  operation  of  these 
facilities  by  appellees.  On  October  1,  1946,  a  further 
agreement  was  entered  into  which,  with  one  amend- 
ment (Fdg.  2,  R.  54),  is  still  in  effect  (Fdg.  4,  R.  57). 
It  is  clear  that  under  the  terms  of  the  agreement, 
the  Anaconda  Company  has  retained  effective  control 
over  the  operation  of  the  facilities  and  that  they  are 
closely  integrated  with  the  production  of  the  mine. 
Thus,  it  stipulates  the  charges  to  be  made  for  board 
and  lodging  and  requires  the  operator  to  serve  whole-' 
some  daily  meals  as  directed  by  the  Company.  Meals 
are  paid  for  by  means  of  payroll  deductions  (Plf. 
Exh.  B,  R.  42).  Employee  grievances  or  dissatis- 
faction as  to  the  food  served  are  taken  up  with 
Anaconda,  not  with  appellees  (R.  96,  97,  98).  The 
contract  contains  certain  provisions  designed  to  pro- 
tect Anaconda,  including  a  requirement  that  the  opera- 
tor procure  liability  insurance  covering  the  Anaconda 
Company  as  well  as  appellees  (Plf.  Exh.  B,  R.  45). 
Appellees  are  granted  the  exclusive  privilege  of  con- 
ducting " subsistence  operations"  at  the  Darwin  mine 
during  the  continuance  of  the  agreement  which  may 
be  terminated  upon  30  days'  written  notice  by  either 
party  (Plf.  Exh.  B,  R.  41).  The  facilities,  including 
the  messhall,  bunkhouse,  commissary,  light,  heat,  fuel, 


telephone  service,  etc.,  are  furnished  to  appellees  free 
of  charge.  Anaconda  also  supplied  the  initial  require- 
ments of  blankets,  sheets,  china  and  glassware,  and 
other  similar  items  without  cost.  Appellees  are  guar- 
anteed a  gross  profit  of  $750  each  and  every  month 
(exclusive  of  overhead  charges  attributable  to  this 
operation  incurred  by  appellees'  home  office  in  Los 
Angeles)  (Plf.  Exhs.  A  and  B,  R.  32-37,  38-48). 
The  cost  to  Anaconda  has  averaged  approximately 
$0.30  per  meal  (Fdg.  16,  R.  64-65). 

Of  the  236  persons  employed  by  Anaconda,  an  aver- 
age of  62  (or  almost  26  percent)  reside  in  the  bunk- 
house  and  49  (or  almost  20  percent)  regularly  avail 
themselves  of  the  messhall  facilities  (Fdg.  3,  R.  55, 
56).  In  addition,  men  who  do  not  reside  at  the 
bunkhouse  are  occasionally  served  at  the  messhall 
(Fdg.  3,  R.  56).  Approximately  half  of  Anaconda's 
126  miners  and  underground  workers  live  in  the  bunk- 
house  (R.  140),  the  use  of  which  is  limited  to  male 
employees  of  Anaconda  who  are  either  single  or  whose 
families  reside  outside  the  Anaconda  area  (Fdg.  5, 
R.  58).  While  the  Anaconda  Company  also  owns 
some  houses  and  trailers  which  it  rents  to  employees, 
these  are,  in  the  main,  occupied  by  the  mill  workers 
who  are  generally  family  men  and  whose  employment, 
unlike  that  of  the  miners,  is  of  a  stable  nature 
(R.140). 

That  the  operation  of  appellees'  facilities  is  closely 
integrated  with  the  production  operations  of  the  mine 
is  indicated  by  the  fact  that  meal  times  are  adjusted 
principally  to  accommodate  the  needs  of  the  employees 
of  Anaconda  whose  mine  operates  on  a  two-shift  basis 
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and  whose  mill  operates  on  a  three-shift  basis  (Fdg. 
3,  R.  57).  Employees  working  in  the  mine  who  can- 
not practically  leave  the  working  area  eat  their  lunches 
at  their  place  of  work  (Fdg.  15,  R.  64).  Approxi- 
mately 20  to  25  percent  of  the  meals  served  by 
appellees  consist  of  box  lunches  (Plf.  Exh.  C,  R.  49). 
To  a  very  limited  extent  and  only  incidentally  does 
the  messhall  serve  outsiders  (Fdg.  1,  R.  53).  There 
are  no  signs  indicating  that  the  messhall  is  an  eating 
establishment  (R.  85)  and  appellees  do  no  highway 
advertising  of  their  facilities  (Fdg.  5,  R.  57).  Indeed, 
a  sign  on  one  of  the  access  roads  to  the  Anaconda 
properties  warns  "  children  and  unauthorized  per- 
sons" to  "keep  out"  (Plf.  Exh.  1,  R.  86).  Of  signifi- 
cance also  is  the  fact  that  in  its  help-wanted  adver- 
tising for  mill  men  and  miners,  Anaconda  makes  a 
point  of  noting  that  "good  bunkhouse  accommoda- 
tions" are  available  (Plf.  Exh.  AA,  R.  51)  which  ad- 
mittedly are  an  inducement  in  securing  employees 
(R.  128,  129). 

The  trial  court  made  no  findings  with  respect  to 
appellees'  claim  of  exemption  as  a  retail  establishment 
under  Section  13  (a)  (2)  of  the  Act.  Appellee  intro- 
duced only  one  witness,  Mr.  Arnim  Kussurum,  Secre- 
tary of  the  National  Restaurant  Association  on  this 
issue.  Mr.  Kussurum  testified  that  the  Anderson  op- 
eration falls  within  the  Association's  definition  of 
"restaurant"  as  defined  in  the  Association's  bylaws; 
that  establishments  such  as  appellees'  qualify  for 
membership  in  the  Association,  and  that  "in  the  res- 
taurant industry  a  retail  sale  is  a  sale  or  service  of  a 
meal  to  the  consumer,  and  generally  consumed  on  the 
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premises  of  the  establishment"  (R.  154).  Under  this 
definition  he  stated  that  the  function  performed  by 
the  Anderson  facility  would  be  considered  retail  sales 
or  services  (R.  156).  It  was  brought  out  on  cross- 
examination  that  in  addition  to  his  duties  as  secre- 
tary, Mr.  Kussurum  also  acts  as  the  Association's 
general  counsel  and  had  corresponded  with  appellees 
in  connection  with  the  instant  case  (R.  156). 

On  the  basis  of  "expert"  testimony  introduced  by 
appellees  (R.  114-139)  the  trial  court  made  findings 
that  persons  employed  in  mining  operations  will  live 
in  commimities  at  a  distance  of  30  or  40  miles  from 
their  places  of  work  and  will  commute  daily  by  auto- 
mobile, bus,  or  other  means  of  transportation;  that 
abandonment  or  curtailment  of  facilities  similar  to 
those  operated  by  appellees  by  mining  companies  sit- 
uated like  the  Anaconda  mine  did  not  affect  either 
the  production  of  the  mine  or  availability  of  employ- 
ees; that  children  of  persons  employed  at  Anaconda 
attend  high  school  in  Lone  Pine,  commuting  daily  by 
bus;  and  that  employees  frequently  will  leave  appel- 
lees' facilities  and  obtain  their  lodging  and  their  meals 
elsewhere  without  affecting  their  employment  with 
Anaconda.  The  court  further  speculated  that  should 
the  facilities  in  question  be  abandoned  or  curtailed  en- 
tirely, there  would  be  only  a  temporary  inconvenience 
to  the  operation  of  the  mine  and  the  effect  upon  pro- 
duction at  the  mine  would  be  insubstantial  even  dur- 
ing this  temporary  period  with  no  significant  effect 
upon  total  shipments,  particularly  in  view  of  the 
stocks  of  ore  that  are  kept  in  reserve.  The  court  con- 
cluded that  appellees'  facilities  are  maintained  for 
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Anaconda  employees  as  a  convenience  only.  The 
court  also  speculated  that  if  the  curtailment  or  aban- 
donment of  these  facilities  compelled  as  many  as  one- 
half  of  the  employees  utilizing  these  facilities  to  leave 
their  jobs,  that  such  employees  would  obtain  meals 
and  lodging  in  the  homes  of  other  employees  and  in 
surrounding  communities  which  "would  in  all  proba- 
bility respond  to  an  increased  demand"  (Fdgs.  18-27, 
R.  68-73).  The  court  concluded  that  none  of  appel- 
lees' employees  were  engaged  in  commerce,  the  pro- 
duction of  goods  for  commerce,  or  in  any  closely  re- 
lated process  or  occupation  directly  essential  to  such 
production  within  the  meaning  of  the  Fair  Labor 
Standards  Act  (R.  73-74).  Accordingly,  the  court 
denied  appellant's  prayer  for  injunction  and  dis- 
missed the  complaint  (R.  75). 

SPECIFICATION   OF   ERRORS 

1.  The  trial  court  erred  in  making  Findings  of  Fact 
Nos.  19,  20,  21,  22,  23,  24  and  25  (R.  68-73)  to  the 
effect  that  appellees'  facilities  are  not  remote  and 
isolated,  that  food  and  lodging  can  be  obtained  else- 
where in  the  vicinity,  and  that  abandonment  of  the 
facilities  would  result  only  in  a  temporary  incon- 
venience to  the  mine  rather  than  substantially  affect- 
ing its  production. 

2.  The  trial  court  erred  in  making  Conclusions  of 
Law  Nos.  1,  2,  3  and  4  (R.  73,  74)  to  the  effect  that 
appellees'  employees  are  not  engaged  in  activities 
which  are  closely  related  and  directly  essential  to  the 
production  of  goods  for  commerce  within  the  meaning 
of  Section  3  (j)  of  the  Act. 
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3.  The  lower  court  erred  in  failing  to  find  as  a  fact 
that,  in  providing  meals  and  lodging  to  employees  of 
the  Anaconda  Copper  Mining  Company's  Darwin 
mine  admittedly  engaged  in  the  production  of  goods 
for  commerce,  appellees'  employees  are  themselves 
engaged  in  the  production  of  goods  for  commerce 
within  the  meaning  of  the  Fair  Labor  Standards  Act. 

4.  The  lower  court  erred  in  failing  to  conclude  as  a 
matter  of  law,  that  appellees'  employees  are  engaged 
in  the  production  of  goods  for  commerce  within  the 
meaning  of  the  Fair  Labor  Standards  Act. 

5.  The  lower  court  erred  in  failing  to  conclude,  as  a 
matter  of  law,  that  appellees  have  violated,  and  are 
violating,  the  overtime  compensation  and  record-keep- 
ing provisions  of  the  Fair  Labor  Standards  Act  with 
respect  to  employees  employed  by  them  in  operation 
of  the  Anaconda  Copper  Mining  Company's  Darwin 
mine  eating  and  lodging  facilities. 

6.  The  lower  court  erred  in  dismissing  the  com- 
plaint and  in  failing  to  grant  the  injunction  prayed 
for  in  the  complaint. 

SUMMARY   OF  ARGUMENT 

The  holding  of  the  court  below  that  the  Anaconda 
Company's  Darwin  mine  is  not  sufficiently  remote  and 
isolated  to  bring  appellees'  employees  engaged  in  the 
feeding  and  lodging  operations  at  the  mine  within  the 
coverage  of  the  Act  is  erroneous  and  not  sustained 
by  the  record.  The  stipulated  facts  indicate  that  the 
Darwin  mine  is  located  near  Death  Valley  in  one  of 
the  most  remote  and  isolated  parts  of  the  country. 
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The  nearest  lodging  and  eating  facilities  which  could 
possibly  accommodate  adequately  the  needs  of  the 
miners  is  located  some  38  miles  away  from  the  mine. 
The  trial  court  theorized,  however,  that  were  ap- 
pellees' facilities  to  shut  down,  the  surrounding  com- 
munities would  expand  their  facilities  to  meet  the 
needs  of  the  miners.  This  Court  expressly  rejected  a 
similar  argument  in  Consolidated  Timber  Co.  v. 
Womack,  132  F.  2d  101,  107  stating  "*  *  *  it  is  not 
what  could  have  been  the  fact,  but  what  actually  was 
the  fact,  upon  which  the  decision  must  rest. ' '  It  then 
held,  on  the  basis  of  a  factual  situation  closely  paral- 
leling that  of  the  instant  case,  that  employees  of  the 
cookhouses  serving  the  loggers  were  within  the  cover- 
age of  the  Act.  To  the  same  effect  is  the  Eighth 
Circuit's  decision  in  Hanson  v.  Lagerstrom,  133  F. 
2d  120. 

The  only  distinction  which  might  be  drawn  between 
the  instant  case  and  the  Womack  case  is  that  in 
Womack  the  cookhouses  were  operated  by  the  employer 
of  the  logging  crews  whereas  here  the  facilities  are 
provided  through  an  independent  contractor.  But 
this  distinction  is  immaterial  since  as  the  deci- 
sions of  this  Court  and  of  the  Supreme  Court  have 
repeatedly  held,  the  applicability  of  Sections  6  and  7 
of  the  Act  depends  on  the  type  of  work  of  the  in- 
dividual employee  rather  than  on  the  business  of  his 
employer.  See  Kirsclibaiim  Co.  v.  Walling,  316  U.  S. 
517;  Walling  v.  Jacksonville  Paper  Co.,  317  U.  S. 
564;  Overstreet  v.  North  Shore  Corp.,  318  U.  S.  125; 
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Kam  Koon  Wan  v.  E.  E.  Black,  Limited,  188  F.  2d 
558  (C.  A.  9),  certiorari  denied,  342  U.  S.  826. 

That  the  test  of  coverage  under  Section  3  (j)  of  the 
Act  is  not  whether  the  work  of  the  employees  is  in- 
dispensable to  production  was  only  recently  stated  by 
this  Court  in  General  Electric  Co.  v.  Porter,  208  F. 
2d  805  certiorari  denied,  347  U.  S.  951,  holding  the 
Act  applicable  to  firemen  employed  by  the  General 
Electric  Company  to  protect  a  community  in  which 
company  employees  lived.  The  work  of  the  em- 
ployees in  the  instant  case  engaged  in  providing  es- 
sential living  facilities  for  the  miners  is  just  as  closely 
related  and  directly  essential  to  production  as  the 
work  of  the  firemen  in  the  General  Electric  Co.  case. 

That  the  Womack  and  Hanson  cases,  and  the  case 
of  Kirschbaum  Co.  v.  Walling,  316  U.  S.  517,  upon 
which  those  decisions  relied,  are  still  controlling  and 
authoritative  was  made  clear  beyond  doubt  in  the 
legislative  reports  on  the  1949  amendments  of  the  Act. 

Section  3  (j)  as  amended  in  1949  (printed  in  full 
in  the  Appendix,  infra,  p.  38),  provides  that  an  em- 
ployee shall  be  deemed  engaged  in  the  production  of 
goods  "if  such  employee  was  employed  in  producing, 
manufacturing,  mining,  handling,  transporting,  or  in 
any  other  manner  working  on  such  goods,  or  in  any 
closely  related  process  or  occupation  directly  essential 
to  the  production  thereof  *  *  *."  The  italicized 
words  were  substituted  for  the  phrase  formerly  con- 
tained in  this  section  ' '  or  in  any  process  or  occupation 
necessary  to  the  production  thereof  *  *  *." 
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In  Hawkins  v.  E.  I.  du  Pont  de  Nemours  &  Co.,  192 
F.  2d  294  (C.  A.  4),  the  only  court  of  appeals  decision 
interpreting  the  amended  language  of  the  Act  in 
connection  with  employees  of  industrial  feeding  fa- 
cilities, the  Fourth  Circuit  held  the  Act  applicable  to 
employees  of  a  cafeteria  located  in  a  plant  engaged  in 
the  production  of  goods  for  commerce,  analogizing 
the  situation  to  that  of  the  isolated  lumber  and  min- 
ing camps. 

See  also  Tobin  v.  Promersberger,  104  F.  Supp.  314 
(D.  Minn.,  1952)  ;  Tobin  v.  Cherry  River  Boom  & 
Lumber  Co.,  102  F.  Supp.  763  (S.  D.  West  Virginia, 
1952)  ;  Broach  v.  McPherson,  248  S.  W.  2d  355  (S.  Ct. 
of  Arkansas,  1952) ;  Tobin  v.  Union  Nat.  Bank  of 
Little  Rock,  207  F.  2d  848  (C.  A.  8). 

The  legislative  history  of  the  amended  Section  3  (j) 
specifically  indicates  that  the  change  in  the  definition 
of  produced  was  not  intended  to  exclude  from  the  Act 
cookhouse  employees  of  the  type  involved  in  the 
Womack  and  Hanson  cases.  This  is  made  clear  (1) 
by  rejection  of  the  word  " indispensable"  as  being  too 
restrictive  (95  Cong.  Rec.  14874,  October  18,  1949;  95 
Cong.  Rec.  14936,  October  18,  1949),  (2)  by  express 
approval  of  the  Womack  and  Hanson  cases  in  the 
Report  of  the  Majority  of  the  Senate  Conferees  (95 
Cong.  Rec.  14874,  October  18,  1949);  (3)  by  the 
choice  of  language  virtually  identical  to  the  Supreme 
Court's  language  in  Kirsclibaum  (95  Cong.  Rec.  14874, 
October  18,  1949),  and  (4)  by  statements  in  both 
branches   expressly   approving  the  Kirsclibaum   case 
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(95  Cong.  Rec.  14929,  October  18,  1949,  95  Cong.  Rec. 
14874-5,  October  18,  1949). 

Nor  is  it  material  under  the  amendments  that  serv- 
ices such  as  these  are  provided  through  an  independ- 
ent contractor.  For  the  legislative  reports  on  the 
amendments  clearly  state  that  the  work  of  these  em- 
ployees "*  *  *  will  remain  subject  to  the  Act,  not- 
withstanding they  are  employed  by  an  independent 
employer  performing  such  work  on  behalf  of  the  man- 
ufacturer, mining  company,  or  other  producer  for 
commerce."  (95  Cong.  Rec.  14929,  October  18,  1949; 
see  also  95  Cong.  Rec.  14874-5,  October  18,  1949). 

ARGUMENT 

Appellees'  employees  employed  in  the  operation  of  the  mess- 
hall  and  lodging  facilities  for  the  employees  at  Anaconda 
Company's  Darwin  mine  are  engaged  in  the  production  of 
goods  for  commerce  within  the  meaning  of  the  Fair  Labor 
Standards  Act 

Employees  of  the  Anaconda  Company  at  the  Dar- 
win mine  are  indisputably  engaged  in  the  mining  and 
milling  of  lead,  silver  and  zinc  ores  which  are  regu- 
larly shipped  in  interstate  commerce  (Stip.,  R.  15, 16). 
While  appellees  apparently  concede  this  much,  they 
dispute  the  applicability  of  the  Act  to  their  own  em- 
ployees who  are  engaged  in  providing  essential  board 
and  lodging  facilities  for  employees  at  the  mine  (Stip., 
R.  30). 5    It  is  the  Government's  contention  that  Sec- 

5  There  is  no  disputed  issue  concerning  non-compliance  with 
the  requirements  of  the  Act.  Though  the  answer  (R.  12,  13) 
denies  generally  paragraphs  V,  VI,  and  VII  of  the  complaint 
alleging  failure  to  maintain  proper  records  and  to  pay  proper 
overtime  compensation  to  employees  engaged  in  the  production 
of  goods  for  commerce,  it  is  plain  from  the  stipulated  pre- 
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tion  3  (j),  which  defines  ''produced"  to  include  em- 
ployees engaged  in  "any  closely  related  process  or 
occupation  directly  essential  to  the  production"  of 
goods,  as  well  as  those  performing  emunerated  activi- 
ties on  the  goods  themselves,  embraces  the  employees 
here  involved. 

This  Court's  decision  in  Consolidated  Timber  Co.  v. 
Womack,  132  F.  2d  101,  (C.  A.  9)  together  with  the 
Supreme  Court's  decision  in  Kirschbaam  Co.  v.  Wal- 
ling, 316  U.  S.  517,  and  the  Fourth  Circuit's  decision 
in  Hawkins  v.  E.  I.  du  Pont  de  Nemours  &  Co.,  192 
F.  2d  294,  decided  subsequent  to  the  recent  amend- 
ments to  the  Act  are  controlling  here.  The  Womack 
case  is  indistinguishable  from  the  instant  case  in  fun- 
damental facts  and  basic  principle.  Defendant  there 
maintained  two  cookhouses,  one  of  which  was  located 
in  an  isolated  logging  camp  about  17  miles  from  the 
company's  headquarters  at  Glenwood,  Oregon,  and 
the  other  was  situated  at  defendant's  headquarters 
in  Glenwood.     There,  as  in  the  case  of  the  messhall 


trial  conference  order  that  appellees'  denial  went  only  to 
the  allegations  of  coverage  since  the  pretrial  order  speci- 
fies the  coverage  and  exemption  issues  but  does  not  list  any 
issue  as  to  whether  proper  records  were  maintained  or  whether 
the  employees  were  properly  paid.  In  any  event  appellees  admit 
that  no  specific  record  of  hours  worked  is  maintained  as  required 
by  the  regulations  issued  by  the  Administrator,  29  CFR,  1953 
supp.,  516  pursuant  to  the  authority  conferred  upon  him  by  Sec- 
tion 11  (c)  of  the  Act  (Stip.  13,  R.  25).  Furthermore,  the  facts 
show  a  customary  56-hour  workweek  for  an  agreed  salary  based 
on  a  daily  wage  without  the  slightest  suggestion  of  extra  pay  for 
overtime  (Fdgs.  13  and  14,  R.  63).  That  the  Act  requires  more 
for  the  employees  to  whom  it  applies  in  such  situations  is  clear 
from  the  decisions  in  Overnight  Motor  Transp.  Co.  v.  Missett,  316 
U.  S.  572  and  Walling  v.  Hehnerich  and  P<n/nr.  323  U.  S.  37. 
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and  lodging  facilities  here,  the  cookhouses  were  main- 
tained primarily  for  the  purpose  of  serving  employees 
engaged  in  the  production  of  goods  for  commerce.  In 
a  suit  by  the  Cookees  at  the  two  cookhouses  for  unpaid 
overtime  compensation,  defendant  contended  that  the 
employees  were  not  covered  by  the  Act.  Rejecting 
defendant's  contention  that  the  cookhouse  employees 
were  not  necessary  to  the  production  of  timber  for 
commerce,  this  Court  said  (id.  at  105) : 

The  employees  *  *  *  were  actually  assisting 
the  work  of  the  loggers  by  keeping  their  board 
close  to  their  place  of  work,  thus  rendering  it 
easier  (perhaps,  even  possible)  for  Consoli- 
dated to  maintain  a  proper  organization  of  its 
loggers  and  forwarding  their  work  by  furnish- 
ing the  food  whereby  the  men  were  given  the 
strength  to  pursue  their  labors.  And,  in  our 
determination,  we  find  ourselves  well  within  the 
limitations — the  lines  drawn — in  *  *  *  Kirsch- 
baum  v.  Walling. 

The  only  'distinction  which  might  be  drawn  between 
this  case  and  the  Womack  case  is  that  in  Womack 
the  cookhouses  were  operated  by  the  employer  of  the 
logging  crews  whereas  here  the  facilities  are  provided 
through  an  independent  contractor.  But  this  dis- 
tinction is  plainly  immaterial  since  the  applicability 
of  Sections  6  and  7  of  the  Act  depends  on  the  type 
of  work  of  the  individual  employee  rather  than  on 
the  business  of  his  employer.  Thus,  in  Kirschbaum 
Co.  v.  Walling,  316  IT.  S.  517,  the  Supreme  Court  held 
the  Act  applicable  to  employees  engaged  in  the  main- 
tenance and  operation  of  a  building,  because  its  ten- 
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ants  were  engaged  in  the  production  of  goods  for 
commerce,  stating: 

*  *  *  The  petitioners  assert,  however,  that  the 
building  industry  of  which  they  are  a  part  is 
purely  local  in  nature  and  that  the  Act  does  not 
apply  where  the  employer  is  not  himself  en- 
gaged in  an  industry  partaking  of  interstate 
commerce.  But  the  provisions  of  the  Act 
expressly  make  its  application  dependent  upon 
the  character  of  the  employees'  activities  (id. 
at  524). 

And  in  Tipton  v.  Bearl  Sprott  Co.,  175  F.  2d  432  (C. 
A.  9),  a  case  involving  employees  of  an  independent 
contractor  employed  in  the  operation  of  a  cafeteria 
located  in  a  steel  company,  this  Court  recognized  this 
well-settled  principle,  stating: 

In  order  to  state  a  claim  against  appellees  upon 
which  relief  could  be  granted,  it  was  not  neces- 
sary to  allege  that  appellees,  or  any  of  them, 
were  engaged  in  the  production  of  goods  for 
commerce;  for  the  applicability  of  §  7  (a)  of 
the  Act,  29  U.  S.  C.  A.  §207  (a),  is  deter- 
mined, not  by  the  nature  of  the  employer's 
business,  but  by  the  character  of  the  employee 's 
activities  *  *  *   (id.  at  435). 

While  upon  remand  the  district  court  rendered  a 
decision  in  favor  of  the  defendants  dismissing  the 
complaint  (Tipton  v.  Bearl  Sprott  Co.,  93  F.  Supp. 
496),  the  facts  upon  which  that  decision  turned  are 
clearly  distinguishable  from  those  in  the  instant  case. 
There,  in  striking  contrast  to  the  remoteness  of  the 
lodging  and  dining  facilities  in  the  instant  case,  the 
steel  company  in  which  the  in-plant  feeding  opera- 
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tions  were  carried  on,  was  located  in  the  main  down- 
town central  business  and  shopping  district  of  the 
City  of  Torrance,  Los  Angeles  County,  in  the  midst 
of  the  most  crowded  and  active  business  center  of  the 
city.  The  City  of  Torrance  contained  23  restaurants, 
of  which  more  than  two-thirds  were  within  a  quarter 
of  a  mile  of  an  entrance  to  the  steel  plant.  While  it 
is  true  that  the  district  court  in  the  Tipton  case  also 
attached  some  significance  to  the  fact  that  the  cafe- 
teria was  operated  by  an  independent  contractor, 
clearly  it  regarded  this  as  only  one  element  to  be  con- 
sidered in  conjunction  with  all  the  other  facts  in 
determining  whether  the  test  set  forth  in  Armour  & 
Co.  v.  Wontock,  323  U.  S.  126,  rehearing  denied  323 
U.  S.  818,  was  met,  i.  e.  whether  the  employment  is 
"part  of  an  integrated  effort  for  the  production  of 
goods"  for  commerce,  323  U.  S.  at  130. 

In  the  instant  case  the  integration  of  the  lodging 
and  feeding  facilities  with  Anaconda's  mining  opera- 
tions is  immediately  evident  from  the  fact  that  prior 
to  1945  Anaconda  operated  these  facilities  itself  and 
from  the  fact  of  appellees'  contract  with  the  Ana- 
conda Company  under  which  it  retains  effective  con- 
trol over  these  operations.  Thus,  under  the  terms  of 
the  "  subsistence  agreement"  the  mess  hall,  bunkhouse, 
commissary  and  light,  heat,  fuel  and  telephone  service 
are  furnished  to  appellees  free  of  charge.  Anaconda 
also  supplied  the  initial  requirements  of  blankets, 
sheets,  china  and  glassware,  and  other  similar  items 
without  cost.  Appellees  are  guaranteed  a  gross  profit 
of  $750  each  month  (Plf.  Exhs.  A  and  B,  R.  32-37, 
38-48).     The  cost  to  Anaconda  has  averaged  approxi- 
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niately  $0.30  per  meal  (Fdg.  16,  R.  64,  65).  The 
terms  of  the  "subsistence  agreement"  further  stipu- 
late the  charge  to  be  made  for  board  and  lodging  and 
require  the  operator  to  serve  wholesome  daily  meals 
as  directed  by  the  Company  (Plf.  Exh.  B,  R.  42). 
Meals  are  paid  for  by  means  of  payroll  deductions 
(Plf.  Exh.  B,  R.  42).  Employee  grievances  or  dis- 
satisfaction as  to  the  food  served  are  taken  up  with 
Anaconda  rather  than  with  appellees  (R.  96-98). 

This  Court's  continued  recognition  that  coverage 
under  the  Act  is  dependent  upon  the  character  of  the 
employees'  activities,  and  not  upon  the  nature  of  the 
employer's  business,  is  evident  from  its  more  recent  de- 
cision in  Kam  Koon  Wan  v.  E.  E.  Black,  Limited,  188 
F.  2d  558,  certiorari  denied,  342  IT.  S.  826  (decided 
April  13,  1951,  i.  e.  subsequent  to  the  district  court's 
decision  in  Tipton  v.  Bearl  Sprott  Co.  which  was  de- 
cided in  October,  1950) .  The  decisions  of  the  Supreme 
Court  and  other  courts  of  appeal  to  this  effect  are  so 
numerous6  as  to  require  no  further  comment. 

The  trial  court's  conclusion  in  the  instant  case  that 
adequate  housing  and  eating  facilities  were  presently 

6  Walling  v.  Jacksonville  Paper  Co.,  317  U.  S.  564 ;  Overstreet 
v.  North  Shore  Corp.,  318  U.  S.  125  at  132;  McLeod  v.  Threlheld, 
319  U.  S.  491  at  497;  Mabee  v.  White  Plains  Pub.  Co.,  327  U.  S. 
178,  at  184-185 ;  St.  Johns  River  Shipbuilding  Co.  v.  Adams,  164 
F.  2d  1012,  1014;  Bodden  v.  McCormich  Shipping  Corp.,  188  F. 
2d  773,  at  775;  Wilson  v.  Reconstruction  Finance  Corporation, 
158  F.  2d  564  at  565,  certiorari  denied,  331  U.  S.  810;  Walling  v. 
Sondock,  132  F.  2d  77  at  78,  certiorari  denied,  318  U.  S.  772; 
Phillips  v.  Graham  Aviation  Co.,  157  F.  2d  443  at  444;  Lewis  v. 
Florida  Power  &  Light  Co.,  154  F.  2d  751  at  752;  Swift  &  Co.  v. 
Wilkinson,  124  F.  2d  176  at  176-177;  J  ax  Beer  Co.  v.  Redfern, 
124  F.  2d.  172  at  174. 
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available  within  a  reasonable  distance  of  the  mine  and 
that  appellees'  facilities  are  not  sufficiently  remote 
and  isolated  to  bring  their  employees  within  the  cov- 
erage of  the  Act  (Fdg.  20,  R.  69)  is  conclusively  con- 
tradicted by  the  stipulated  facts  and  by  its  own  find- 
ings. The  nearest  town,  Darwin,  with  a  population  of 
125,  is  located  about  one  mile  from  the  mine.  While 
there  are  two  eating  establishments  in  Darwin,  it  is 
evident  that  neither  of  these  operate  facilities  ade- 
quate for  feeding  the  miners.  The  Darwin  Cafe  is 
closed  on  Thursday  and  is  never  open  for  business  be- 
fore 10:00  a.  m.  (Fdg.  7,  R.  59,  60).  The  number 
of  persons  which  this  establishment  can  accommodate 
at  one  time  is  obviously  limited  far  below  the  re- 
quirements of  the  miners  (Plfs.  Exhs.  H  and  I). 
And  while  at  the  time  the  stipulation  was  entered 
into  this  establishment  served  such  items  as  steak  and 
bacon  and  eggs  (Fdg.  7,  R.  59,  60),  on  cross-examina- 
tion of  Mr.  Fred  Tong,  general  manager  of  the  Dar- 
win mine,  it  was  revealed  that  it  is  now  under  a  new 
management  which  confines  its  operations  to  serving 
ham  sandwiches  and  chili  while  the  refreshment  bar 
is  open  (R.  147). 

The  only  other  eating  establishment  in  Darwin, 
known  as  Crossons,  limits  itself  to  selling  such  items 
as  hamburgers,  chili  and  beans,  and  sandwiches,  ob- 
viously not  adequate  fare  for  miners.  It  contains  a 
counter,  six  or  seven  stools  and  two  tables  (Fdg.  7,  R. 
59,  60).  The  nearest  lodging  accommodations  consist 
of  a  motel  in  Panamint  Springs,  a  distance  of  23  miles 
from  the  mine.  The  per  day  rate  for  accommodations 
is  $4.00   single   and  $5.50  double    (Fdg.   10,  R.   62) 
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which  would  certainly  preclude  the  ordinary  miner 
from  making  the  motel  his  home.  Under  these  cir- 
cumstances the  following  statement  by  this  Court  in 
the  Womack  case  (132  F.  2d  at  107)  would  seem 
particularly  apt  here: 

*  *  *  The  argument  that  because  the  Glenwood 
cookhouse  is  situated  in  a  village  wherein  is 
also  located  a  lunch  counter  or  fountain 
equipped  with  a  half  dozen  stools,  serving  sand- 
wiches and  coffee,  is  not  persuasive.  No  such 
establishment  could  supply  the  necessary  meals 
required  by  several  hundred  hungry  laborers. 

And  in  the  Womack  case,  the  cookhouse  was  no  more 
remote  and  isolated  than  are  appellees'  facilities  here. 
There,  as  here,  employees  of  the  Company  were  not 
compelled  to  take  their  meals  at  the  messhall,  and 
there  the  trial  court  had  found  that  the  greater  pro- 
portion of  the  Company  employees  took  their  meals 
elsewhere  than  at  the  Glenwood  cookhouse.  Many 
of  these  employees  lived  in  Glenwood  and  ate  at  home. 
In  the  instant  case  there  are  no  eating  and  lodging 
facilities  at  the  mine  other  than  those  maintained  by 
appellees  who  hold  an  exclusive  franchise  to  furnish 
such  services  (Plf.  Exh.  B,  R.  41). 

Similarly,  in  McComb  v.  Row  River  Lumber  Com- 
pany (not  officially  reported),  8  WH  Cases  403,  (D. 
Ore.,  1948)  affirmed  in  a  per  curiam  opinion  by  this 
Court  at  180  F.  2d  356,  the  court,  although  dismissing 
the  complaint  on  other  grounds,  held  a  cook  and  a 
kitchen  helper  to  be  within  the  coverage  of  the  Act 
where  employed  at  a  lumber  camp  located  only  13 
miles  from  the  town  of  Cottage  Grove,  Oregon,  which 
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contained  public  eating  places.  There  the  Company 
employed  an  average  of  167  employees  in  its  lumber- 
ing operations,  and  a  monthly  average  of  53  of  these 
employees  availed  themselves  of  the  cookhouse.  There 
also  the  Company  paid  the  cook  a  subsidy  for  each 
meal  served;  the  purpose  of  which,  as  found  by  the 
trial  court,  was  to  offer  reasonably  priced  meals  as 
an  inducement  to  attract  and  retain  employees  to  work 
at  its  mill  (8  WH  Cases  404). 

An  average  of  62  (or  approximately  26  percent)  of 
the  236  persons  employed  by  Anaconda  reside  in  ap- 
pellees' bunkhouse  and  an  average  of  49  (or  about  20 
percent)  regularly  avail  themselves  of  the  messhall 
facilities  (Fdg.  3,  R.  56).  Of  especial  importance 
here  is  the  fact  that  approximately  50  percent  of  Ana- 
conda's 126  miners  and  underground  workers  live  in 
these  facilities  (R.  140)  .  The  nearest  town  containing 
appropriate  facilities  is  Lone  Pine  which  is  located 
about  38  miles  from  Darwin.  The  trial  court,  how- 
ever, cited  instances  where  persons  have  lived  30  or 
40  miles  from  their  place  of  work  and  theorized  that 
if  appellees  abandoned  the  facilities  in  question,  res- 
taurants in  Darwin  would  expand  their  facilities  to 
meet  the  increased  demand  (Fdg.  20,  R.  69;  R.  164). 
But  a  similar  argument  was  advanced  in  the  Womack 
case  where  the  Company  urged  that  it  could  have  em- 
ployed loggers  in  the  vicinity  which  would  have  ob- 
viated the  necessity  of  providing  a  cookhouse.  This 
Court  made  short  shrift  of  that  argument  by  stating 
"it  is  not  what  could  have  been  the  fact,  but  what 
actually  was  the  fact,  upon  which  the  decision  must 
rest"  (132  F.  2d  at  107).     Similarly,  in  Hanson  v. 
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Lagerstrom,  133  F.  2d  120,  the  Eighth  Circuit  held 
the  Act  applicable  to  a  cookhouse  employee  at  a 
logging  camp  although  located  only  13  miles  from  the 
towns  of  Little  Falls  and  Big  Falls,  Minnesota,  whose 
eating  and  lodging  facilities  might  have  been  adequate 
for  the  needs  of  loggers.     Said  the  court  (at  p.  122)  : 

The  proximity  of  hotels  at  Little  Falls  and 
Big  Falls,  Minnesota,  the  presence  of  a  high- 
way running  past  the  camp  within  150  feet, 
and  other  roads  kept  open  the  year  around, 
with  many  men  owning  cars  of  their  own,  are 
cited  as  indicating  the  non-essential  character 
of  the  cook  house.  It  is  also  said  that  the  cost 
of  production  is  the  same  whether  the  camp 
method  is  used  or  farmers  and  shackers  are 
hired.  But  these  suggestions  are  aside  from 
the  question.  The  fact  that  defendant  might 
have  employed  other  methods,  thus  avoiding 
the  necessity  of  maintaining  a  cook  house,  is 
not  important.  We  are  here  "confronted  with 
a  condition  and  not  a  theory."  We  must  con- 
fine our  consideration  to  what  was  actually 
done  and  not  to  what  might  have  been  done. 

The  basis  for  holding  coverage  of  the  cookhouse 
employees  in  both  the  Womack  and  Hanson  cases  was 
that  such  employment  plainly  falls  within  the  criteria 
established  by  the  Supreme  Court  in  Kirschbaum  Co. 
v.  Walling,  316  U.  S.  517.  In  that  case  the  Act  was 
held  applicable  to  maintenance  workers  employed  by 
the  owner  of  a  loft  building  tenanted  by  manufactur- 
ers producing  goods  for  commerce.  Rejecting  the  cri- 
terion of  physical  contact  with  the  goods  as  the  touch- 
stone  of  coverage,   the   Court  ruled  that  unless  the 
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employee's  activity  has  "only  the  most  tenuous  rela- 
tion" to  production,  coverage  may  not  be  denied  (id. 
at  525). 

Unless  economic  realities  are  to  be  ignored,  appel- 
lees' employees  here  are  no  less  important  to  the  Ana- 
conda mining  operations  than  were  Kirschbaum's 
maintenance  employees  to  the  garment  manufacturing 
conducted  in  its  building.  The  operation  of  lodging 
and  messhall  facilities  such  as  those  of  appellees  plays 
a  significant,  integral  part  in  the  successful  operation 
of  mining  camps.  That  camp  conditions,  particularly 
satisfactory  living  accommodations  are  an  important 
factor  in  attracting  and  retaining  an  adequate  sup- 
ply of  labor,  is  underscored  by  Anaconda's  own  ad- 
vertisement for  recruiting  mill  men  and  miners  which 
makes  a  particular  point  of  noting  that  "good  bunk- 
house  accommodations"  are  available  (Plf.  Exh.  A  A, 
R.  51)  and  the  fact  that  it  subsidizes  the  operation 
of  these  facilities  (Fdg.  16,  R.  64,  65).  And  appel- 
lees' expert  witness  testified  that  the  availability  of 
such  accommodations  obviously  provides  a  stronger 
likelihood  that  Anaconda  would  obtain  employees 
(R.  128,  129). 

In  view  of  the  circumstances  of  this  case  it  would 
appear  that  the  lower  court  adopted  the  test  that 
coverage  under  Section  3  (j)  depends  upon  whether 
the  employment  is  indispensable  to  production.  But 
this  Court  expressly  refuted  this  test  in  its  recent  de- 
cision in  General  Electric  Co.  v.  Porter,  208  F.  2d 
805  certiorari  denied  347  U.  S.  951,  a  case  involving 
the  employment  of  firemen  by  the  General   Electric 
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Company  to  protect  a  community  in  which  company 
employees  resided,  stating : 

The  employees'  work  need  not  be  indispensa- 
ble to  production  *  *  *.  It  may  be  argued  that 
the  communities  were  not  indispensable  to 
plant  operation.  Yet  they  serve  a  valuable 
function  and  in  the  event  they  were  destroyed 
by  fire  the  smooth  functioning  of  the  plant 
would  be  interrupted.  (208  F.  2d  at  809-810, 
811). 

The  furnishing  of  board  and  lodging  facilities  in  the 
instant  case  is  just  as  closely  related  and  directly  es- 
sential to  production  as  the  furnishing  of  firemen  to 
guard  the  community  in  that  case. 

Thus,  it  is  clear  that  the  instant  case  is  indistin- 
guishable from  the  Womack  and  Hanson  cases. 
Though  the  operation  of  the  lodging  and  messhall 
facilities  here  was  conducted  by  an  independent  con- 
tractor, the  above  Supreme  Court  and  appellate  court 
decisions,  together  with  the  fact  that  the  courts  in 
the  Womack  and  Hanson  cases  expressly  relied  on 
Kirschbaum,  establish  that  that  factor  is  not  material. 

That  the  Womack,  Hanson  and  Kirschbaum  cases 
are  still  controlling  and  authoritative  was  made  clear 
beyond  doubt  in  the  legislative  reports  on  the  1949 
amendments  to  the  Act.  And  the  court  decisions 
since  the  amendments  recognize  and  confirm  their 
continued  authoritative  effect. 

Section  3  (j)  as  amended  in  1949  (printed  in  full 
in  the  Appendix,  infra,  p.  38),  provides  that  an  em- 
ployee shall  be  deemed  engaged  in  the  production  of 
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goods  "if  such  employee  was  employed  in  producing, 
manufacturing,  mining,  handling,  transporting,  or  in 
any  other  manner  working  on  such  goods,  or  in  any 
closely  related  process  or  occupation  directly  essential 
to  the  production  thereof  *  *  *."  The  italicized  words 
were  substituted  for  the  phrase  formerly  contained 
in  this  section  ' '  or  in  any  process  or  occupation  neces- 
sary to  the  production  thereof  *  *  *." 

The  only  court  of  appeals  decision  interpreting  the 
amended  language  of  the  Act  in  connection  with  the 
furnishing  of  food  to  employees  engaged  in  the  pro- 
duction of  goods  for  commerce  is  found  in  Hawkins 
v.  E.  I.  du  Pont  de  Nemours  &  Co.,  192  F.  2d  294 
(C.  A.  4,  1951).  There  the  Fourth  Circuit  held  the 
Act  applicable  to  employees  of  a  cafeteria  located  in 
a  plant  engaged  in  the  production  of  goods  for  com- 
merce where  the  cafeteria  was  the  only  available 
place  for  employees  to  eat.  The  court  analogized 
this  situation  to  that  of  the  isolated  mining  or  lumber 
camp  in  Womack,  stating: 

*  *  *  But  we  find  no  substantial  distinction 
between  the  conditions  surrounding  the  cafe- 
teria workers  in  the  defendant's  plant  and  those 
relating  to  cooks  and  similar  workers  in  iso- 
lated mining  or  lumber  camps  mentioned  in  the 
bulletin.  All  of  the  employees  of  the  defendant 
were  confined  to  the  plant  under  guard  during 
their  working  hours,  and  hence  it  may  fairly 
be  said  that  the  activities  of  the  cafeteria  em- 
ployees were  closely  related  and  directly  essen- 
tial to  the  production  of  merchandise  (id.  at 
297). 
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That  the  Fourth  Circuit  correctly  decided  that  the 
1949  amendments  did  not  revoke  the  principles  of  the 
Womack,  Hanson  and  Kirschbaam  cases  is  clear  for 
the  legislative  history  of  the  amended  Section  3  (j) 
plainly  shows  that  the  change  was  not  designed  to 
cause  any  severe  restriction  of  the  scope  of  the  Act  as 
previously  construed  by  the  courts,  but,  rather  "to 
provide  a  more  specific  guide  than  does  the  word 
' necessary'  "  to  prevent  extension  of  the  Act  "to 
employees  of  an  enterprise  purely  local  in  nature  who 
may  incidentally  perform  some  work  having  a  remote 
or  tenuous  relationship  to  the  operations  of  a  producer 
of  goods  for  interstate  commerce."  Statement  of  the 
Majority  of  the  Senate  Conferees,  95  Cong.  Rec. 
14874,  October  18,  1949.  As  stated  by  Representative 
Lesinski,  Chairman  of  the  House  Committee,  "the 
amended  section  gives  the  courts  a  more  specific  guide 
as  to  the  intention  of  Congress;  it  does  not,  however, 
radically  revise  the  coverage  of  the  Act  as  it  has  been 
interpreted  by  the  courts  in  the  past. ' '  95  Cong.  Rec. 
14,942,  October  18,  1949.7 

Specifically,  the  change  in  the  definition  of  "pro- 
duced ' '  was  not  intended  to  exclude  from  the  Act  cook- 
house employees  of  the  type  involved  here  and  in  the 

7  This  is  not  to  state  that  the  1949  Amendments  constituted  a 
blanket  endorsement  of  the  previous  applications  of  the  Act  to  the 
multifarious  situations  which  had  confronted  the  courts.  See  the 
Statement  of  the  House  Managers  which  contains  an  illustrative 
list  of  decisions  applying  the  Act  to  activities  which  Congress 
considered  "not  closely  related  or  directly  essential  to  production." 
95  Cong.  Rec.  14929,  October  18,  1949.  See  also  Interpretative 
Bulletin  issued  May  1950  by  the  Wage  and  Hour  Administrator 
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Womack  and  Hanson  cases.  This  is  made  clear  (1) 
by  rejection  of  the  word  " indispensable"  as  being  too 
restrictive,8  (2)  by  express  approval  of  the  Womack 
and  Hanson  cases  in  the  Report  of  the  Majority  of 
the  Senate  Conferees,  (3)  by  the  choice  of  language, 
virtually  identical  to  the  Supreme  Court's  language 
in  Kirschbaum,  and  (4)  by  statements  in  both 
branches  of  Congress  expressly  approving  the  Kirsch- 
baum case. 

The  Report  of  the  Majority  of  the  Senate  Conferees 
makes  it  clear  that  employees  of  the  type  here  in- 
volved were  not  intended  to  be  removed  from  the 
protection  of  the  Act.    It  states: 

What  is  necessary  to  production  has  been  the 
subject  of  litigation  in  many  hundreds  of  cases 
in  the  courts,  and  varying  interpretations  of 
the  meaning  of  the  term  as  applied  in  particular 
fact  situations  may  be  found  in  the  decisions. 
The  language  of  the  conference  agreement 
should  provide  more  certainty  in  this  held.  It 
adopts  the  standard  of  closely  related  which  the 
Supreme  Court  has  supplied  in  most  of  its  de- 
cisions interpreting  coverage.  This  language  is 
descriptive  of  activities  which,  although  not  an 
integral  part  of  the  productive  operations,  have 
a  relationship  to  production  which  may  reason- 
ably be  considered  close  as  distinguished  from 
remote  and  tenuous.    Its  reference  to  activities 


concerning  the  general  coverage  of  the  amended  Act.  Title  29, 
Ch.  V,  Code  of  Federal  Regulations,  Part  776,  Subpart  A;  15 
F.  R.  2925. 

8  95  Cong.  Rec.  14874,  October  18, 1949.    See  also  95  Cong.  Rec. 
14936,  October  18,  1949. 
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directly  essential  to  production  does  not,  as  did 
the  House  Bill,  require  that  the  activities  be 
indispensable  to  production.  Rather,  the  con- 
ference agreement  contemplates  activities  which 
directly  aid  production  in  a  practical  sense  by 
providing  something  essential  to  the  carrying 
on  in  an  effective,  efficient,  and  satisfactory 
manner  of  operations  which  are  part  of  an 
integrated  effort  for  the  production  of  goods. 
Such  directly  essential  activities  are  to  be  dis- 
tinguished from  those  which  are  only  indirectly 
essential  to  production,  such  as  the  procurement 
of  land  for  a  new  factory  or  the  manufacture 
of  brick  for  its  buildings  (95  Cong.  Rec.  14874, 
October  18,  1949). 

After  pointing  out  that  coverage  of  a  real  estate 
firm's  employees  could  not  be  predicated  on  the  rental 
of  living  quarters  to  factory  workers,  the  Report 
continues : 

*  *  *  Of  course,  this  does  not  mean  that  the 
language  of  the  conference  agreement  with- 
draws from  coverage  employees  engaged  in 
operating  or  maintaining  living  facilities  for 
employees  of  a  producer  of  goods  for  interstate 
commerce,  in  situations  where  living  facilities 
such  as  food  and  lodging  are  provided  as  a 
means  of  assuring  continued  and  efficient  pro- 
duction and  the  furnishing  of  such  facilities  is 
therefore  closely  related  and  directly  essential 
to  production,  as  in  Consolidated  Timber  v. 
Womack,  132  F.  2d  101  (C.  A.  9) ;  Hanson  v. 
Lagerstrom,  133  F.  2d  180  (C.  A.  8) ;  Basik  v. 
General  Motors  Corp.  (Mich.  Sup.  Ct.),  19  N. 
W.  2d  142.    Ibid. 
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The  House  Conference  Report  does  not  mention  the 
above  cases,  but  states : 

*  *  *  Coverage  of  the  act  has  also  been  ex- 
tended to  employees  of  an  independently  owned 
and  operated  restaurant  located  in  a  factory 
(McComb  v.  Factory  Stores,  81  F.  Supp.  403 
(N.  D.  Ohio,  1948)).  Under  the  bill  as  agreed 
to  in  conference  an  employee  will  not  be  covered 
unless  he  is  shown  to  have  a  closer  and  more 
direct  relationship  to  the  producing,  manufac- 
turing, etc.  activity  *  *  *  (95  Cong.  Rec.  14928, 
October  18,  1949)/ 

A  close  comparison  of  the  language  of  these  two  re- 
ports and  an  appreciation  of  the  Congressional 
intent  to  provide  a  clearer  guide  for  judicial  determi- 
nation plainly  reveals  the  line  of  distinction  to  be 
drawn  in  this  area  of  industrial  feeding.  The  House 
Report  was  concerned  with  the  typical  situation  where 
a  restaurant  is  located  in  a  factory,  which  is  substan- 
tially indistinguishable  from  any  neighboring  restau- 
rant to  which  factory  workers  would  have  access. 
The  Senate  Report,  on  the  other  hand,  specifically 
contemplated  the  situation  presented  here  to  this 
Court,  " where  living  facilities  such  as  food  and  lodg- 
ing are  provided  as  a  means  of  assuring  continued  and 
efficient  production"  (95  Cong.  Rec.  14874,  October  18, 
1949).  An  examination  of  the  facts  in  the  instant 
case  leaves  little  question  that  the  facilities  were  pro- 
vided here  as  a  means  of  assuring  continued  produc- 
tion. The  type  of  operation  here  conducted  is  not  that 
of  the  "independently  owned  and  operated  restaurant 
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located  in  a  factory"  which  the  House  Conference  Re- 
port referred  to  as  no  longer  being  within  the  coverage 
of  the  Act.  The  facilities  here  involved  were  operated 
by  the  Anaconda  Company,  itself,  prior  to  1945  (Fdg. 
2,  R.  54).  Under  the  " subsistence  agreement"  en- 
tered into  on  that  date  with  appellees,  and  as  amended, 
the  messhall,  bunkhouses,  light,  heat,  fuel,  and  tele- 
phone service  are  furnished  to  appellees  free  of 
charge.  Anaconda  also  supplied  the  initial  require- 
ments of  blankets,  sheets,  china  and  glassware,  and 
other  similar  items  without  cost.  In  addition,  appel- 
lees are  guaranteed  a  gross  profit  of  $750  each  month 
(Plf.  Exhs.  A  and  B).  Further,  the  "subsistence 
agreement"  stipulates  the  charges  to  be  made  for 
board  and  lodging  and  requires  the  operator  to  serve 
wholesome  daily  meals  as  directed  by  the  Company 
(Plf.  Exh.  B,  R.  42) .  Appellees  are  granted  the  exclu- 
sive privilege  of  conducting  " subsistence  operations" 
at  the  mine  during  the  continuance  of  the  agreement 
which  may  be  terminated  upon  30  days  written  notice 
by  either  party  (Plf.  Exh.  B,  R.  41).  Under  these 
circumstances  it  can  hardly  be  contended  that  the  fa- 
cilities here  in  question  constitute  an  "  independently 
owned  and  operated  restaurant."  Rather,  one  cannot 
escape  the  conclusion  that  the  facilities  are  provided 
"asa  means  of  assuring  continued  and  efficient  pro- 
duction" within  the  intent  of  the  Senate  Conference 
Report  (95  Cong.  Rec.  14874,  October  18,  1949). 

Nor  is  it  material  under  the  amendments  that  the 
services  are  provided  through  an  independent  con- 
tractor rather  than  by  the  interstate  producer  as  was 
true  in  the  Womack  case.    For  the  House  Managers 
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stated  that  employees  such  as  those  held  covered  in 
KirscJibaum,  "will  remain  subject  to  the  Act,  notwith- 
standing they  are  employed  by  an  independent  em- 
ployer performing  such  work  on  behalf  of  the  manu- 
facturer, mining  company,  or  other  producer  for  com- 
merce" (95  Cong.  Rec.  14929,  October  18,  1949). 
And  the  Report  of  the  Majority  of  the  Senate  Con- 
ferees, after  giving  specific  approval  to  the  Womack 
and  Hanson  decisions  and  after  enumerating  several 
other  categories  of  employees  who  remain  within  the 
coverage  of  the  Act,  stated:  "*  *  *  The  work  of  such 
employees  is,  as  a  rule,  closely  related  and  directly 
essential  to  production  whether  they  are  employed  by 
the  producer  of  goods  or  by  someone  else  who  has 
undertaken  the  performance  of  particular  tasks  for 
the  producer"  (95  Cong.  Rec.  14874-5,  October  18, 
1949). 

That  the  ruling  in  KirscJibaum  continues  as  authori- 
tative under  the  amended  definition  was  made  plain  in 
both  branches  of  Congress.  Thus,  the  Managers  on 
the  Part  of  the  House  explained  in  their  statement 
accompanying  the  Conference  Report  on  the  bill  as 
enacted : 

The  bill  as  agreed  to  in  conference  does  not 
affect  the  coverage  under  the  Act  of  employees 
who  repair  or  maintain  buildings  in  which 
goods  are  produced  for  commerce  (KirscJibaum 
v.  Walling,  316  U.  S.  517)  or  who  make,  repair, 
or  maintain  machinery  or  tools  and  dies  used  in 
the  production  of  goods  for  commerce.  *  *  * 
All  the  employees  mentioned  in  this  paragraph 
are  doing  work  that  is  closely  related  and  di- 
rectly essential  to  the  production  of  goods  for 
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commerce.     (95  Cong.  Rec.  14929,  October  18, 
1949.) 
The  Report  of  the  Majority  of  the  Senate  Conferees 
also  specifically  approved  the  Kirschbaum  case.    Thus, 
it  states : 

Typical  of  the  classes  of  employees  whose  work 
is  closely  related  and  directly  essential  to  pro- 
duction, within  the  meaning  of  Section  3  (j) 
as  amended  by  the  conference  agreement,  are 
the  following  employees  performing  tasks  nec- 
essary to  effective  productive  operations  of  the 
producer : 

***** 

2.  Employees  repairing,  maintaining,  improv- 
ing, or  enlarging  the  buildings,  equipment  or 
facilities  of  producers  of  goods.  Roland  Elec- 
tric Co.  v.  Walling  (326  U.  S.  657)  ;  Kirsch- 
baum  v.  Walling  (316  U.  S.  517)  ;  Walling  v. 
McCrady  Construction  Co.  (156  F.  2d  932 
(C.  A.  3));  Borden  Co.  v.  Borella  (325  TJ.  S. 
679)  ;  Walling  v.  Mid-Continent  Pipe  Line  Co, 
(143  F.  2d  308  (C.  A.  10))  ;  Bowie  v.  Gonzales 
(117  F.  2d  11  (C.  A.  1))  ;  Bozant  v.  Bank  of 
New  York  (156  F.  2d  757  (C.  A.  2)). 

***** 

The  work  of  such  employees  is,  as  a  rule,  closely 
related  and  directly  essential  to  production 
whether  they  are  employed  by  the  producer  of 
goods  or  by  someone  else  who  has  undertaken 
the  performance  of  particular  tasks  for  the 
producer  (95  Cong.  Rec.  14874-5,  October  18, 
1949). 

The  work  of  the  cookhouse  employees  is  not  unlike 
that  of  the  maintenance  employees  in  Kirschbaum, 
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Indeed  this  Court  in  the  Womack  case  and  the  Eighth 
Circuit  in  the  Hanson  case  recognized  this  similarity 
by  basing  their  decisions  squarely  on  the  authority  of 
Kirschbaum  v.  Walling,  316  U.  S.  517.  And  in  Gen- 
eral Electric  Co.  v.  Porter,  208  F.  2d  805  (December 
7,  1953)  certiorari  denied  347  U.  S.  951,  this  Court 
only  recently  had  occasion  to  reaffirm  its  approval  of 
Kirschbaum,  stating : 

*  *  *  In  Borden  Company  v.  Borella,  1945,  325 
U.  S.  679,  65  S.  Ct.  1223,  89  L.  Ed.  1865,  the 
Supreme  Court  not  only  reaffirmed  its  position 
in  the  Kirschbaum  case  but  extended  it  (id.  at 
810). 

*  *  *  While  Borden  Company  v.  Borella,  1945, 
325  II.  S.  679,  65  S.  Ct.  1223,  89  L.  Ed.  1865, 
was  decided  prior  to  the  1949  amendments  to 
the  Act,  the  logic  of  that  opinion  still  applies 
to  the  instant  case.  The  legislative  history,  in- 
terpretations of  the  Administrator  of  the  Wage 
and  Hour  Division,  and  court  decisions  con- 
vince us  that  the  employees  such  as  here  in- 
volved were  not  removed  from  the  coverage  of 
the  Act  by  the  amendments.  Tobin  v.  Union 
Nat.  Bank  of  Little  Rock,  D.  C.  Ark.  1953,  112 
F.  Supp.  702;  15  Federal  Register  2925,  Section 
776.17,  776.18;  Statement  of  the  Managers  on 
the  Part  of  the  House,  H.  R.  Report  No.  1453, 
81st  Congress,  1st  Session,  Oct.  17,  1949  (id. 
at  811). 

Other  court  decisions  subsequent  to  the  1949  Amend- 
ments have  consistently  recognized  that  the  coverage 
of  cookhouse  employees  of  the  type  here  involved  and 
maintenance  and  custodial  employees  of  producers  of 
goods  for  commerce  has  remained  unchanged.     See 
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Hawkins  v.  E.  I.  DuPont  de  Nemours  &  Co.,  192  F. 
2d  294  (C.  A.  4,  1951)  discussed  supra  at  p.  27;  Tobin 
v.  Promersberger,  104  F.  Supp.  314  (D.  Minn.,  1952)  ; 
Tobin  v.  Cherry  River  Boom  &  Lumber  Co.,  102  F. 
Supp.  763  (S.  I).  West  Virginia,  1952)  ;  Broach  v. 
McPherson,  248  S.  W.  2d  355  (S.  Ct.  of  Arkansas, 
1952) ;  Tobin  v.  Union  Nat.  Bank  of  Little  Rock,  207 
F.  2d  848  (C.  A.  8)  ;  General  Electric  Co.  v.  Porter, 
208  F.  2d  805  (C.  A.  9),  certiorari  denied,  347  U.  S. 
951;  Russell  Co.  v.  McComb,  187  F.  2d  524  (C.  A.  5). 
In  the  Promersberger  case,  supra,  which  held  that 
operations  in  logging  camps  of  cooks,  cookees,  bull 
cooks,  barn  boss,  watchman,  and  clerk,  were  closely 
related  to  and  directly  essential  to  the  production  of 
goods  for  commerce.     The  court  stated  at  page  317: 

Defendants  cite  legislative  history  to  the  effect 
that  restaurant  employees  were  not  intended  to 
be  within  Section  3  (j)  of  the  Act.  But  it  is 
obvious  that  the  legislators  making  the  com- 
ments cited  by  defendants  were  speaking  of 
the  usual,  common  situations,  not  of  those  cases 
which,  like  the  instant  case,  are  not  the  usual, 
prevalent  variety.  The  legislative  history  aptly 
shows  that  the  principle  of  Kirschbaum  Co.  v. 
Walling,  supra,  was  not  destroyed  by  the 
amendment. 

***** 

The  bull  cooks  of  the  Promersberger  camp  and 
the  Johnson  camp  also  are  within  the  Act  in 
view  of  their  relationships  to  the  cookhouse,  and 
the  similarity  of  their  duties  to  those  of  some 
of  the  employees  involved  in  the  Kirschbaum 
case.    (Ibid) 
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Similarly,  in  Tobin  v.  Cherry  River  Boom  &  Lumber 
Co.,  supra,  the  court  held  that  cookhouse  employees 
were  within  the  coverage  of  the  Act  citing  this  Court's 
decision  in  Consolidated  Timber  Co.  v.  Womack,  132 
F.  2d  101;  Hawkins  v.  E.  I.  du  Pont  de  Nemours  & 
Co.,  192  F.  2d  294;  and  Hanson  v.  Lagerstrom,  133 
F.  2d  120. 

It  therefore  seems  overwhelmingly  clear  that  Wo- 
mack, Hanson  and  Kirschbaum  are  still  authoritative 
decisions  under  the  1949  Amendments  of  the  Act. 

CONCLUSION 

The  decision  below  should  be  reversed. 
Respectfully  submitted. 

Stuart  Rothman, 

Solicitor, 
Bessie  Margolin, 
Chief  of  Appellate  Litigation, 
William  W.  Watson, 

Attorney, 
United  States  Department  of  Labor, 

Washington  25,  D.  C. 
Kenneth  C.  Robertson, 

Regional  Attorney. 

October  1954. 


APPENDIX 
STATUTORY  PROVISIONS  INVOLVED 

Fair  Labor  Standards  Act  of  1938,  as  amended,  c. 
676,  52  Stat.  1060;  c.  736,  63  Stat.  910  (29  U.  S.  C. 
Supp.  V,  201  et  seq.)  : 

Section  3  (j)  prior  to  amendment: 

Sec.  3.  As  used  in  this  Act — 
***** 

(j)  " Produced"  means  produced,  manufac- 
tured, mined,  handled,  or  in  any  other  manner 
worked  on  in  any  State;  and  for  the  purposes 
of  this  Act  an  employee  shall  be  deemed  to  have 
been  engaged  in  the  production  of  goods  if  such 
employee  was  employed  in  producing,  manufac- 
turing, mining,  handling,  transporting,  or  in 
any  other  manner  working  on  such  goods,  or  in 
any  process  or  occupation  necessary  to  the  pro- 
duction thereof,  in  any  State. 

Section  3  (j)  as  amended: 

Sec.  3.  As  used  in  this  Act — 

***** 

(j)  " Produced"  means  produced,  manufac- 
tured, mined,  handled,  or  in  any  other  manner 
worked  on  in  any  State;  and  for  the  purposes 
of  this  Act  an  employee  shall  be  deemed  to  have 
been  engaged  in  the  production  of  goods  if  such 
employee  was  employed  in  producing,  manufac- 
turing, mining,  handling,  transporting,  or  in 
any  other  manner  working  on  such  goods,  or  in 
any  closely  related  process  or  occupation  di- 
rectly essential  to  the  production  thereof,  in 
any  State. 

Sec.  7.  (a)  Except  as  otherwise  provided  in 
this  section,  no  employer  shall  employ  any  of 

(38) 
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his  employees  who  is  engaged  in  commerce  or 
in  the  production  of  goods  for  commerce  for  a 
workweek  longer  than  forty  hours,  unless  such 
employee  receives  compensation  for  his  employ- 
ment in  excess  of  the  hours  above  specified  at 
a  rate  not  less  than  one  and  one-half  times  the 
regular  rate  at  which  he  is  employed. 

Sec.  11.  *  *  * 

(c)  Every  employer  subject  to  any  provision 
of  this  Act  or  of  any  order  issued  under  this 
Act  shall  make,  keep,  and  preserve  such  records 
of  the  persons  employed  by  him  and  of  the 
wages,  hours,  and  other  conditions  and  practices 
of  employment  maintained  by  him,  and  shall 
preserve  such  records  for  such  periods  of  time, 
and  shall  make  such  reports  therefrom  to  the 
Administrator  as  he  shall  prescribe  by  regula- 
tion or  order  as  necessary  or  appropriate  for 
the  enforcement  of  the  provisions  of  this  Act 
or  the  regulations  or  orders  thereunder. 

Sec.  15.  (a)  After  the  expiration  of  one  hun- 
dred and  twenty  days  from  the  date  of  enact- 
ment of  this  Act,  it  shall  be  unlawful  for  any 
person — 

***** 

(2)  to  violate  any  of  the  provisions  of  section 
6  or  section  7,  or  any  of  the  provisions  of  any 
regulation  or  order  of  the  Administrator  issued 
under  section  14 ; 

***** 

(5)  to  violate  any  of  the  provisions  of  section 
11  (c)  or  any  regulation  or  order  made  or 
continued  in  effect  under  the  provisions  of  sec- 
tion 11  (d),  or  to  make  any  statement,  report, 
or  record  filed  or  kept  pursuant  to  the  pro- 
visions of  such  section  or  of  any  regulation  or 
order  thereunder,  knowing  such  statement,  re- 
port, or  record  to  be  false  in  a  material  respect. 

Sec.  17.  The  district  courts,  together  with  the 
District  Court  for  the  Territory  of  Alaska,  the 
United  States  District  Court  for  the  District  of 
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the  Canal  Zone,  and  the  District  Court  of  the 
Virgin  Islands  shall  have  jurisdiction,  for  cause 
shown,  to  restrain  violations  of  section  15: 
Provided,  That  no  court  shall  have  jurisdiction, 
in  any  action  brought  by  the  Administrator  to 
restrain  such  violations,  to  order  the  payment 
to  employees  of  unpaid  minimum  wages  or 
unpaid  overtime  compensation  or  an  additional 
equal  amount  as  liquidated  damages  in  such 
action. 
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States  Department  of  Labor, 
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vs. 
Harold  S.  Anderson,  Jr.,  et  al., 

Appellees. 


BRIEF  FOR  APPELLEES. 


Statement  of  Issues. 

Appellees  operate  dining  and  lodging  facilities  located 
near  a  mine  operation  in  California.  Such  facilities  are 
utilized  by  employees  of  another  company  which  operates 
the  mine.  Appellant  contends  that  the  employees  of 
Appellees  engaged  in  providing  such  facilities  are  subject 
to  the  Fair  Labor  Standards  Act,  as  amended.1  Accord- 
ingly it  filed  an  action  for  injunction  in  the  District  Court. 

Appellees  contended,  in  reply,  first,  that  the  Act  did  not 
cover  Appellees'  employees;  second,  that  if  it  were  deter- 
mined that  the  Act  did  so,  Appellees'  establishment  was 
exempt  under  Section   13(a)(2)    of  the  Act  as  a  retail 


1C.  676,  52  Stat.  1060,  as  amended  by  C.  736,  63  Stat.  910,  29 
U.  S.  C.    (1952  ed.),  201   et  seq.,  herein  referred  to  as  the  Act. 
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and  service  establishment,  and,  thirdly,  Appellees'  em- 
ployees were  exempt  as  engaged  in  a  local  retailing  capa- 
city under  Section  13(a)(1)  of  the  Act. 

The  facts  were  principally  established  by  stipulation, 
additional  facts  also  being  established  at  the  trial. 

The  District  Court  dismissed  the  action  and  denied 
Appellant's  request  for  injunctive  relief  upon  the  ground 
that  the  Act  did  not  cover  Appellees'  employees.  The 
District  Court  also  found  that  Appellees'  operation  was 
a  retail  and  service  establishment. 

Appellant  thereupon  appealed.  In  view  of  the  circum- 
stances of  this  case,  the  issues  presented  for  decision  by 
this  Court  are  the  same  as  those  which  were  presented 
to  the  District  Court. 

Statement  of  Facts. 

Because  Appellant's  Statement  of  the  Case  is  incomplete, 
argumentative  in  major  respects  and  includes  conclusions 
concerning  the  significance  of  the  facts  stated,  Appellees 
feel  it  desirable  to  present  their  own  statement  of  facts.2 

The  facts  are  established  principally  by  stipulation 
[Tr.  14-50].  Additional  facts  not  included  in  the  stipu- 
lation were  established  at  the  trial  by  evidence  which  is 
uncontradicted  in  any  material  respect.  The  Findings  of 
Fact  appear  at  pages  52  to  74  of  the  Transcript  of  Record. 


2A11  emphasis  in  this  brief  is  ours  except  where  otherwise  indi- 
cated. References  to  the  Transcript  of  Record  are  designated  "Tr." 
followed  by  the  page  number.  References  to  Appellant's  brief  are 
designated  "App.  Br."  followed  by  the  page  number.  References 
to  the  exhibits  attached  to  the  Stipulation  are  designated  "Stip. 
Ex.",  followed  by  the  letter.  Reference  to  Appellees'  exhibits 
accepted  into  evidence  at  the  trial  are  designated  "Def.  App.  Ex. 
followed  by  the  letter. 
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Appellees  are  copartners  in  a  concern  doing  business 
as  H.  S.  Anderson  Co.  Appellees  operate  an  establish- 
ment providing  dining  and  lodging  facilities  principally, 
but  not  exclusively,  to  employees  of  the  Anaconda  Copper 
Mining  Company  (hereinafter  referred  to  as  Anaconda) 
near  Darwin,  California.  For  this  purpose  Appellees 
lease  certain  properties  from  Anaconda.  In  connection 
with  the  furnishing  of  dining  and  lodging  facilities  to 
the  employees  of  Anaconda,  Appellees  operate  as  an  in- 
dependent contractor  in  accordance  with  the  terms  of  a 
contract,  as  amended,  with  Anaconda  [Stip.  Ex.  B].  The 
management,  operation  and  maintenance  functions  relative 
to  the  provision  of  the  dining  and  lodging  facilities  are 
entirely  performed  by  Appellees.  The  wages,  hours  and 
working  conditions  of  the  employees  of  Appellees  are  de- 
termined by  Appellees.  Such  employees  are  supervised, 
controlled  and  directed  by  Appellees  [Tr.  53]. 

Approximately  11  persons  are  regularly  employed  by 
Appellees  at  the  Anaconda  operation.  These  employees 
consist  of  a  manager,  a  chef,  commissary  clerk,  second 
cook,  dishwasher,  waiters,  combination  men  and  janitors. 
In  addition  to  making  dining,  lodging  and  commissary 
service  available  to  employees  of  Anaconda,  such  serv- 
ices are  occasionally  utilized  by  other  persons  in  the 
area  and  by  the  public  [Tr.  53]. 

Appellees'  facilities  consist  of  a  dining  room,  kitchen, 
a  commissary  where  beer,  soft  drinks,  tobacco,  toilet  and 
similar  articles  are  sold,  and  a  lodging  facility  consisting 
of  a  lobby  and  single  and  double  rooms  [Tr.  53-54]. 

Less  than  20%  of  the  employees  of  Anaconda  regu- 
larly use  the  dining  facility  of  Appellee,  some  80%  obtain- 
ing their  meals  elsewhere.     About  one-fourth  of  the  em- 


ployees  of  Anaconda  utilize  the  lodging  facility.  While 
the  number  of  employees  of  Anaconda  will  vary,  the 
average  number  of  employees  would  be  in  the  neighbor- 
hood of  222  to  236  [Tr.  55]. 

An  average  of  62  employees  utilize  Appellees'  lodging 
facility  which  has  a  capacity  of  approximately  75,  exclu- 
sive of  those  employed  by  Appellees.  Of  these,  approxi- 
mately 49  have  regularly  used  the  Appellees'  dining  fa- 
cility. Others  from  time  to  time  for  various  reasons  will 
use  such  facilities.  Men  who  do  not  reside  at  Appellees' 
lodging  facility  are  occasionally  served  in  the  dining 
room.  Meal  times  are  adjusted  principally  to  accommo- 
date the  availability  of  employees  of  Anaconda.  Ap- 
pellees' facilities  are  open  to  be  patronized  by  the  public 
including  guests  and  visitors,  salesmen,  members  of  his- 
torical and  geological  organizations  which  have  interests 
in  the  area,  and  other  members  of  the  general  public 
who  may  be  in  the  area  for  other  purposes.  An  average 
of  168  meals  per  month  are  served  to  such  customers 
[Tr.  55-58]. 

Some  of  the  employees  of  Anaconda  who  do  not  use 
Appellees'  lodging  or  eating  facilities  reside  in  homes 
or  apartments  rented  to  them  by  Anaconda.  Others  live 
either  in  trailers  rented  by  Anaconda  or  owned  by  the 
employees.  Still  others,  some  29,  live  in  neighboring 
communities.  Approximately  seven  employees  of  Ana- 
conda live  in  the  town  of  Darwin  about  one  mile  away. 
Ten  others  live  in  the  town  of  Keeler  approximately  22 
miles  from  the  Anaconda  property.  Approximately  10 
live  in  the  town  of  Lone  Pine  located  37  miles  from  the 
Anaconda  property.  Two  others  live  at  intermediate 
points  [Tr.  55-56]. 
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These  employees  commute  daily  over  paved  two-lane 
highways  between  such  communities  and  the  Anaconda 
property.  The  principal  mode  of  passenger  transporta- 
tion is  by  automobile.  There  are  daily  deliveries  of  mail 
and  freight.  A  contract  motor  carrier  of  ore  running 
between  Lone  Pine  and  the  Anaconda  property  provides 
free  transportation  to  those  who  desire  to  make  use  of 
it.  These  runs  are  made  at  least  six  times  per  day,  some- 
times as  frequently  as  once  or  twice  an  hour.  Two 
additional  persons  may  ride  in  the  cab  with  the  driver. 
The  roads  are  almost  always  passable  [Tr.  58-59]. 

The  town  of  Darwin  is  located  approximately  one  mile 
from  the  Anaconda  facility  over  a  paved  two-lane  high- 
way. Anaconda  is  located  between  Darwin  and  State 
Highway  190  which  highway,  approximately  6  miles 
from  Darwin,  runs  from  Lone  Pine  into  Panamint 
Valley.  Darwin,  with  a  population  of  125,  contains 
a  service  station,  post  office,  a  restaurant  known  as 
Darwin's  Cafe,  which  among  other  fare  serves  steak 
dinners3  [Tr.  60],  Crosson's  Cafe  which  serves  ham- 
burgers, chili  and  beans,  ham  sandwiches  and  similar 
items,  and  Taylor's  which  is  a  combination  grocery  store 
and  dispenser  of  soft  drinks.  In  addition,  a  general  mer- 
chandise and  grocery  store,  known  as  Lurcott's  is  located 
between  the  Anaconda  property  and  Darwin.  Lurcott's 
conducts  a  general  grocery  business  including  the  sale  of 


3On  two  occasions,  Appellant  states  that  this  cafe  is  now  under 
new  management  which  "confines"  itself  to  serving  ham  sand- 
wiches and  chili  [App.  Br.  4,  21].  This  statement  even  if  sup- 
ported would  contradict  the  stipulated  facts  [Tr.  21],  contrary  to 
the  Stipulation  [Tr.  30].  However,  the  testimony  alleged  to  sup- 
port it  does  not  do  so ;  the  testimony  is  not  contrary  to  the  Stipu- 
lation and  by  no  means  purports  to  be  exclusive  either  as  to  fare 
or  time  of  operation. 


meats  and  produce  as  well  as  general  merchandise.  An 
airport  approved  by  the  Civil  Aeronautics  Authority  is 
also  located  at  Darwin.  One  employee  regularly  residing 
at  Appellees'  facility  owns  a  home  in  Darwin.  Darwin 
is  not  located  on  Anaconda  property  [Tr.  59-61 ;  Stip., 
Exs.  E,  G,  H,  I,  J,  K,  L,  M,  and  N4]. 

Olancha  is  located  approximately  34  miles  distant  from 
Darwin  over  a  paved  highway  on  the  main  Los  Angeles- 
Reno  highway,  U.  S.  Highway  395.  Olancha  contains 
three  restaurants  as  well  as  three  motels.  Housing  with 
cooking  facilities  is  also  available.  These  facilities,  ac- 
commodating 12  persons,  rent  for  $15.00  per  week.  The 
motels  are  available  for  $3.00  per  day.  Olancha  is  the 
community  center  for  several  mine  and  chemical  com- 
panies [Tr.  61 ;  Stip.,  Exs.  O,  P,  and  Q]. 

The  town  of  Keeler  is  located  on  State  Highway  190 
between  Darwin  and  Lone  Pine.  It  is  approximately  23 
miles  from  Darwin.  Keeler  contains  a  restaurant  which 
serves  short  orders  and  meals  upon  a  limited  basis,  and 
a  grocery  store.  The  population  is  approximately  150 
[Tr.  62;  Stip.,  Exs.  R,  S,  and  T]. 

Panamint  Springs  is  also  located  on  State  Highway 
190,  approximately  23  miles  by  paved  highway  from  the 
Anaconda  property.  Permanent  Springs,  with  a  popula- 
tion of  10  to  12,  contains  a  restaurant  and  a  motel  to 
accommodate  30  persons  and  is  open  to  the  general  pub- 
lic [Tr.  62;  Stip.,  Exs.  U  and  V]. 


4It  has  been  stipulated  that  Exhibits  A  through  X  inclusive  and 
BB,  attached  to  the  Stipulation  and  Order  dated  October  3,  1953, 
and  Defendant-Appellees'  Exhibits  A  through  H  inclusive  intro- 
duced at  the  trial,  could  be  considered  by  the  Court  in  their  original 
form  [Stipulations  before  this  Court  dated  April  29,  1954  and 
May  14,  1954].  These  exhibits  consist  of  photographs  and  docu- 
ments. 
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The  town  of  Lone  Pine  is  located  on  U.  S.  Highway 
395  approximately  38  miles  from  Darwin,  all  but  6  miles 
over  State  Highway  190  [Stip.,  Ex.  X].  Lone  Pine  with 
a  population  of  approximately  1,415  contains  several  res- 
taurants, motels,  a  hotel,  boarding  houses,  and  rooming 
houses  available  to  the  general  public  [Tr.  62-63;  Stip., 
Ex.  W]. 

Employees  of  Anaconda  are  not  confined  to  Anaconda 
property  or  required  by  Anaconda  to  eat  or  lodge  at  any 
particular  place.  Such  employees  return  to  their  homes 
during  the  lunch  hour  or  will  bring  their  own  lunches 
with  them  to  Anaconda  facilities  [Tr.  64].  Employees 
of  Anaconda,  as  of  September  15,  1952,  earned  at  least 
from  $86.13  to  $109.65  per  week,  in  addition  to  health 
and  welfare,  premium  pay  and  other  fringe  benefits 
[Stip.,  Ex.  BB,  Agreement,  pp.  28-29;  Art.  II  of  Supple- 
ment dated  September  15,  1952;  Section  4(a)  of  Amend- 
ment dated  October,  1953]. 

Appellees'  housing  and  commissary  facilities  have  op- 
erated at  a  profit.  However,  the  dining  facility  has  op- 
erated at  a  loss.  With  respect  to  the  employees  of  Ana- 
conda who  utilize  Appellees'  dining  facility,  Anaconda 
under  its  agreement  with  Appellees,  if  necessary,  meets 
any  deficit  up  to  the  amount  of  $750.00  per  month;  sal- 
aries and  expenses  of  Appellees'  home  office,  i.  e.,  over- 
head, are  not  considered  in  determining  this  amount. 
There  is  therefore  no  guarantee  of  net  profit  [Tr.  64-66]. 

Appellant  concedes  that  the  commissary  clerk  is  out- 
side the  scope  of  coverage  of  the  Act.  Appellant  also 
concedes  that  even  assuming  coverage  the  manager  is 
exempt  under  Section  13(a)(1)  of  the  Act  [Tr.  66]. 

In  the  event  that  the  sales  and  services  provided  by 
Appellees  at  their  Darwin  operation  should  be  curtailed 


or  abandoned  entirely  there  would  be  only  a  temporary 
inconvenience  to  the  operation  of  the  mine.  The  effect 
upon  production  at  the  mine  would  not  be  substantial  even 
during  this  temporary  period.  There  would  be  no  signi- 
ficant effect  upon  total  shipments  from  the  mine,  parti- 
cularly in  view  of  the  stocks  of  ore  that  are  kept  in  re- 
serve. During  the  period  of  a  recent  strike  threat  some 
20  to  25  employees  terminated  their  employment.  Ship- 
ments from  the  mine  were  not  affected  as  a  result  thereof 
[Tr.  68-69]. 

Appellees'  facilities  are  maintained  for  Anaconda  em- 
ployees as  a  convenience  only.  In  the  event  such  activ- 
ity were  curtailed  or  abandoned  some  employees  using 
Appellees'  facilities  might  leave  the  Darwin  area.  Assum- 
ing, however,  that  as  many  as  one-half  of  the  employees 
should  leave,  such  employees  could  be  replaced  normally 
within  a  relatively  short  time.  Those  who  did  not  leave 
could  obtain  lodging  and  meals  elsewhere  in  the  vicinity. 
Lodging  could  be  and  has  been  obtained  at  the  housing 
facilities  located  at  the  mine,  by  purchasing  or  renting 
trailers,  or  in  the  neighboring  communities.  Such  fa- 
cilities would  in  all  probability  respond  to  any  increased 
demand  [Tr.  69]. 

Appellees'  facilities  are  not  remote  and  isolated  to  such 
an  extent  that  they  are  removed  from  ordinary  business 
competition.  It  is  a  situation  different  from  one  in  which 
the  activity  is  located  in  a  remote  and  isolated  area  where 
competition  is  nonexistent  [Tr.  69]. 

Appellees'  type  of  facility  has  become  less  and  less  fre- 
quent as  a  means  of  providing  food  and  lodging  for  min- 
ing employees.  Because  of  improved  roads,  better  trans- 
portation and  an  increased  desire  for  community  living 
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such  employees  are  tending  more  and  more  to  prefer  to 
live  in  communities  even  at  considerable  distances  from 
their  place  of  work.  It  is  frequent  that  persons  employed 
in  mining  operations  will  live  in  communities  at  a  dis- 
tance of  thirty  to  forty  miles  from  their  places  of  work 
and  will  commute  daily  by  automobile,  bus  or  other  means 
of  transportation  [Tr.  69-70]. 

On  several  occasions  in  mining  communities  in  the  west- 
ern states,  facilities  similar  to  those  of  Appellees'  and 
under  circumstances  similar  in  material  respect  to  those 
of  Appellee  Darwin  operation,  have  been  curtailed  or 
abandoned  without  affecting  either  the  production  of  the 
mine  or  the  availability  of  employees.  In  one  instance, 
an  Appellees'  type  facility,  under  similar  circumstances, 
was  completely  destroyed  by  fire.  It  was  not  rebuilt 
[Tr.  70-71]. 

In  many  mining  operations,  no  facilities  such  as  Ap- 
pellees' have  existed  at  all.  Persons  employed  at  such 
mining  operations  have  lived  or  are  living  at  distances 
ranging  from  30  to  38  miles  and  commute  by  automobile 
or  bus  daily  to  and  from  the  mine.  In  some  cases  as 
many  as  one-half  of  the  employees  at  the  mine  will  so 
commute   [Tr.  71-72]. 

In  1945  production  at  the  Darwin  mine  amounted  to 
150  tons  per  day.  There  were  6  housing  units  and  20 
trailers  at  the  mine;  and  Appellees'  facilities  were  some- 
what more  utilized  than  today.  During  1953,  produc- 
tion was  approximately  450  tons  per  day.  There  are  61 
housing  units  and  37  trailers  at  the  mine;  and  an  average 
of  62  persons  reside  in  Appellees'  facilities.  During  this 
period  employment  has  correspondingly  increased  at  the 
mine  [Tr.  72]. 
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Children  of  persons  employed  at  the  mine  attend  school 
at  Darwin  up  to  the  eighth  grade;  children  in  higher 
grades  attend  school  in  Lone  Pine,  commuting  daily  by 
bus.  Up  until  2  years  ago  seventh  and  eighth  grade 
students  also  commuted  to  Lone  Pine,  but  now  attend 
school  in  Darwin   [Tr.  72]. 

Employees  who  upon  obtaining  employment  at  the 
mine  reside  and  eat  at  Appellees'  facilities  frequently  will 
leave  such  facilities  and  obtain  lodging  and  their  meals 
elsewhere  without  affecting  their  employment  with  Ana- 
conda. During  the  month  of  August,  1953,  at  least  three 
employees,  after  having  lived  at  Appellees'  facilities,  left 
to  obtain  lodging  and  their  meals  elsewhere  without  hav- 
ing severed  their  employment  with  Anaconda.  So  many 
factors  affect  the  supply  of  labor  that  the  presence  or 
absence  of  Appellees'  type  of  facility  would  not  be  a 
deciding  or  important  factor  in  the  existence  of  a  labor 
supply   [Tr.   72-73]. 

Additional  facts  concerning  the  issues  raised  by  Sec- 
tions 13(a)(1)  and  (2)  of  the  Act,  which  are  either 
stipulated  or  established  by  uncontradicted  evidence  are 
as  follows: 

All  of  Appellees'  annual  gross  income  in  the  Darwin 
operation  results  from  the  furnishing  of  goods  and  serv- 
ices within  the  State  of  California  [Tr.  29,  73], 

All  of  the  meals  served,  goods  sold,  or  lodging  fur- 
nished by  Appellees  at  their  Darwin  Operation,  were  to 
persons  who  consume  such  meals  or  goods  or  utilized  the 
goods  and  services  in  the  Anaconda  area  and  in  the 
State  of  California.  All  of  such  sales  and  services  are 
to  ultimate  consumers  and  none  are  for  resale.   Over  75% 
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of  the  total  annual  dollar  volume  results  from  the  dining 
and  commissary  operations  [Tr.  29,  73,  64-65]. 

The  sales  and  services  provided  by  Appellees  at  their 
Darwin  operation  are  recognized  and  known  as  retail 
sales  or  services  in  the  restaurant  industry.  The  term 
"retail  sale  or  service"  has  a  recognized  meaning  in  the 
restaurant  industry.  The  term  in  the  industry  means 
any  establishment  principally  engaged  in  the  preparing 
and  serving  of  food  directly  to  the  consumer  thereof 
generally  for  consumption  on  the  premises  of  the  estab- 
lishment. Appellees'  sales  and  services  at  the  Darwin 
mine  are  included  within  this  definition  and  are  recognized 
and  known  as  retail  sales  and  services  by  the  restaurant 
industry.  The  term  "restaurant  industry"  includes  the 
industry  nationally  and  in  the  Southern  California  area. 
Appellees  are  a  part  of  the  restaurant  industry  [Tr.  148- 
150,   154;  Def.-App.  Exs.  A  and  H]. 

The  National  Restaurant  Association  is  an  association 
representing  approximately  80%  of  the  total  dollar  vol- 
ume of  the  restaurant  industry  of  the  United  States. 
Any  person  who  is  the  owner  or  manager  of  a  restau- 
rant or  an  executive  officer  or  acts  in  a  supervisory 
capacity  of  a  restaurant  operating  company  is  eligible 
to  membership  in  the  association.  A  restaurant  is  de- 
fined by  the  association  as  any  establishment  or  unit 
thereof  which  has  as  its  object  the  preparation,  serving 
or  selling  of  meals  or  meal  items  to  the  general  public 
or  any  segment  thereof.  Appellees  come  within  this  defi- 
nition and  are  members  of  the  National  Restaurant  Asso- 
ciation [Tr.  148-150;  Def.-App.  Ex.  A]. 

The  Southern  California  Restaurant  Association  repre- 
sents approximately  80%   of  the  restaurant  industry  in 
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Southern  California  upon  the  basis  of  dollar  volume  of 
business.  Those  eligible  for  membership  are  public  eating 
establishments  owned,  operated  and  managed  by  persons, 
firms  or  corporations  preparing  and  serving  food  to  the 
public  or  to  their  own  employees.  Appellees  come  within 
this  definition  and  are  members  of  the  Southern  Cali- 
fornia Restaurant  Association  [Tr.  160-161 ;  Def.-App. 
Ex.  H]. 

One  of  the  major  subdivisions  into  which  the  restaur- 
ant industry  is  divided  is  that  of  industrial  or  in-plant 
feeding  establishments  also  referred  to  as  industrial  cater- 
ers. Appellees'  Darwin  operation  is  recognized  and 
known  in  the  industry  as  part  of  such  subdivision.  Indus- 
trial feeding  establishments  participate  in  the  activities  of 
the  National  Restaurant  Association  in  the  same  manner 
as  the  other  subdivisions  of  that  association.  All  such 
subdivisions  are  treated  as  part  of  the  restaurant  indus- 
try for  purposes  of  publications,  conventions  and  other 
activities  [Tr.  149-152;  Def.-App.  Exs.  B,  C,  D  and  E]. 

The  United  States  Census  in  its  1948  Census  of  Busi- 
ness and  in  its  proposed  1953  Census  of  Business  has 
placed  Appellees'  type  of  activity  in  the  category  of  a 
retail  trade  and  thereby  recognized  it  as  a  retail  activity 
and  as  part  of  the  restaurant  industry  [Tr.  152-153,  Def.- 
App.  Ex.  F]. 

The  Office  of  Price  Administration  established  pursuant 
to  act  of  Congress  during  the  period  of  World  War  II, 
in  its  survey  and  compilation  of  statistics  concerning  the 
restaurant  industry,  prepared  during  its  existence,  includ- 
ed Appellees'  type  of  establishment  [Tr.  153-154,  Def.- 
App.  Ex.  G]. 
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Each  of  Appellees'  employees  is  customarily  and  regu- 
larly engaged  during  all  of  his  working  time  in  making 
retail  sales  of  goods  or  services  of  which  more  than  50% 
of  the  dollar  volume  is  made  within  the  State  of  Cali- 
fornia, his  place  of  employment,  and  in  performing  work 
directly  with  respect  thereto  or  immediately  incidental 
thereto.  Such  employees  are  engaged  in  a  local  retailing 
capacity.  The  duties  of  Appellees'  employees  are  described 
by  stipulation  on  pages  66  to  68  of  the  Transcript. 

Summary  of  Argument. 

1.  The  language  of  Section  3(j)  of  the  Act,  the  sec- 
tion which  controls  whether  or  not  the  Act  is  applicable 
to  Appellees'  employees,  is  explicit  in  denying  such  cov- 
erage in  that  it  requires  that  the  activities  of  such  em- 
ployees must  be  closely  related  and  directly  essential  to 
the  production  of  goods  for  commerce.  Such  activities 
are  not  so  related  or  essential  to  the  production  of  goods 
for  commerce.  The  legislative  history  resulting  in  the 
amendment  to  Section  3(j)  in  1949  requires  this  conclu- 
sion. Even  under  Section  3(j)  prior  to  its  amendment, 
the  Act  did  not  cover  the  activities  of  Appellees'  employees. 
The  decisions,  including  those  of  the  United  States  Su- 
preme Court,  compel  this  result.  The  facts  in  the  case 
clearly  distinguish  it  from  decisions  relied  upon  by  Ap- 
pellant. These  decisions  themselves  must  be  reexamined 
in  the  light  of  later  decisions  and  the  action  of  Congress 
in  passing  the  1949  amendments. 

Appellees'  operation  is  not  remote  or  isolated.  Were 
Appellees'  facilities  curtailed  or  abandoned,  substitute  fa- 
cilities are  presently  available.  In  any  case,  existing 
facilities  could  readily  expand  to  absorb  the  additional 
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demand.  In  the  interim  the  existing  facilities  would  suf- 
fice. Experience  in  similar  situations  has  shown  that 
the  abandonment  or  curtailment  of  facilities  provided 
by  Appellees  has  not  affected  either  production  or  the 
supply  of  labor.  Therefore,  employment  in  connection 
with  such  facilities  is  not  closely  related  or  directly  es- 
sential to  the  production  of  goods  for  commerce. 

2.  Even  assuming  that  the  Act  were  held  to  cover 
Appellees'  employees,  Appellees'  operation  is  neverthless 
a  retail  or  service  establishment  and  therefore  exempt  un- 
der Section  13(a)(2)  of  the  Act.  This  section,  as 
amended  in  1949,  establishes  three  criteria  for  determin- 
ing a  retail  or  service  establishment.  Two  of  these  three 
criteria  have  been  established  by  stipulation;  the  third  has 
been  established  by  substantial  evidence — testimony  and 
documentary — which  stands  uncontradicted.  The  legis- 
lative history  resulting  in  the  1949  amendment  to  Section 
13(a)(2)  removes  all  doubt  that  Appellees'  establishment 
comes  within  its  terms. 

3.  Even  assuming  that  the  Act  were  held  to  cover 
Appellees'  employees,  such  employees  are  exempt  under 
Section  13(a)(1)  of  the  Act  because  they  are  engaged  in 
a  local  retailing  capacity.  The  Administrator,  pursuant 
to  such  section,  has  defined  what  constitutes  being  en- 
gaged in  this  capacity.  The  facts  in  this  case  clearly 
meet    the    requirements    of    that    definition. 
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ARGUMENT. 

I. 

The  Fair  Labor  Standards  Act,  as  Amended,  Does  Not 
Cover  the  Activities  of  Appellees'  Employees. 
Such  Employees  Are  Not  Engaged  in  Any  Closely 
Related  Process  or  Occupation  Directly  Essential 
to  the  Production  of  Goods  for  Commerce. 

A.  Section  3(j),  Particularly  in  the  Light  of  the  Legislative 
History  Preceding  Its  Amendment  in  1949,  Excludes 
Appellees'  Employees  From  Coverage. 

The  Fair  Labor  Standards  Act  of  1938  was  passed 
by  Congress  to  cover  employees  who  were  engaged  in 
commerce  or  in  the  production  of  goods  for  commerce. 

Section  3(j)   of  the  Act,  as  amended,  defines  the  term 

"produced"  as  follows: 

"  'Produced'  means  produced,  manufactured,  mined, 
handled,  or  in  any  other  manner  worked  on  in  any 
State;  and  for  the  purposes  of  this  Act  an  em- 
ployee shall  be  deemed  to  have  been  engaged  in  the 
production  of  goods  if  such  employee  was  employed 
in  producing,  manufacturing,  mining,  handling, 
transporting,  or  in  any  other  manner  working  on 
such  goods,  or  in  any  closely  related  process  or  occu- 
pation directly  essential  to  the  production  thereof, 
in  any  State." 

Appellant  has  not  contended  that  the  employees  in- 
volved here  are  engaged  in  commerce,  nor  has  it  con- 
tended that  such  employees  are  employed  in  producing, 
manufacturing,  mining,  handling,  transporting,  or  in  any 
other  manner  working  on  goods  produced  for  commerce. 
Appellant  does  contend,  however,  that  such  employees  are 
employed  in  a  "closely  related  process  or  occupation  di- 
rectly essential  to  the  production"  of  goods  for  commerce. 
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Prior  to  the  1949  amendments  to  the  Act,  Section  3(j) 
established  the  test  in  this  respect  to  be  whether  the  em- 
ployees were  engaged  "in  any  process  or  occupation 
necessary  to  the  production"  of  goods  for  commerce. 

The  Wage  and  Hour  Administrator,  in  interpreting 
the  Act  prior  to  its  amendment,  placed  a  very  broad  inter- 
pretation upon  the  word  "necessary",  in  many  cases  con- 
struing it  to  mean  little  more  than  "convenient".  The 
courts  sometimes  followed  the  views  of  the  Administra- 
tor. Several  cases  were  decided  under  the  Act  prior  to 
its  amendment  in  which  "necessary"  was  thus  broadly 
interpreted. 

Prior  to  amending  the  Act  in  1949,  Congress  severely 
criticized  this  result,  among  others,  as  being  contrary  to 
its  intent  in  enacting  Section  3(j).  As  a  result,  this 
section  was  amended  to  substitute  for  the  word  "neces- 
sary," much  stronger  words,  namely,  "closely  related" 
and  "directly  essential." 

The  attitude  of  Congress  is  clearly  revealed  in  the 
legislative  history  of  the  1949  amendments.  It  is  par- 
ticularly clear  with  respect  to  the  factual  situation  in- 
volved in  this  case.  A  review  of  this  history  concern- 
ing the  amendment  to  Section  3(j),  can  leave  little  doubt 
that  it  was  the  general  intent  to  reverse  the  broad  inter- 
pretation placed  upon  the  word  "necessary"  both  by  the 
Administrator  and  by  the  courts. 

The  case  of  McComb  v.  Factory  Stores  Co.,  (N.  D. 
Ohio  1948),  81  F.  Supp.  403,  was  the  subject  of  much 
comment  in  Congress.  This  case  involved  a  question  as 
to  whether  or  not  the  Act  covered  persons  employed  by  an 
industrial  eating  facility  similar  to  that  involved  in  this 
case.    The  facility  was  located  in  a  plant.    The  employees 
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were  not  permitted  to  leave  the  plant  and  were  therefore 
required  to  eat  at  the  facility,  unless  they  saw  fit  to  bring 
their  own  lunch.  This  is  a  degree  of  "isolation"  and 
"remoteness"  equal  to  or  more  severe  than  that  in  Con- 
solidated Timber  Co.  v.  Womack  (9th  Cir.  1942),  132  F. 
2d  101,  the  case  principally  relied  upon  by  Appellant.  The 
only  difference  was  that  in  one  case  the  physical  circum- 
stances prevented  the  obtaining  of  meals  elsewhere,  where- 
as in  the  Factory  Stores  case,  Company  regulations  did 
so. 

The  court  in  the  Factory  Stores  case  adopted  the  view 
of  the  Womack  decision  and  held  that  under  such  cir- 
cumstances the  feeding  of  employees  was  necessary  to 
the  production  of  goods  for  commerce.  While  this  case 
was  pending  on  appeal,  it  was  brought  under  criticism 
in  Congress  and  was  in  effect  repealed  by  the  1949  amend- 
ments. As  a  result,  the  case  was  remanded  to  the  Fed- 
eral District  Court,  where  it  was  dismissed.  The  criticism 
and  consequent  expression  of  intent  by  Congress,  as 
shown  in  the  following  excerpt  from  the  legislative  his- 
tory, are  even  more  applicable  to  the  situation  in  the  in- 
stant case. 

In  discussing  the  bill  which  was  later  approved  by  both 
Houses  without  amendment  and  enacted  into  law  by  sig- 
nature of  the  President  on  October  26,  1949,  the  Man- 
agers on  the  part  of  the  House  at  the  Senate-House  Con- 
ference which  resulted  in  the  bill,  issued  a  House  Man- 
agers' Statement.5  In  this  report,  the  House  Managers, 
in  discussing  the  question  of  coverage,  stated: 


5HR  Report  No.   1453,  81st  Congress,   1st  session,  October  17, 
1949. 
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"Coverage  under  the  act  for  a  large  category  of 
employees  is  determined  by  the  definition  of  the 
term  'produced'.  The  definition  is  divided  into  two 
parts.  The  first  part,  which  the  conference  bill 
leaves  unchanged,  covers  any  employee  'producing, 
manufacturing,  mining,  handling,  transporting,  or 
in  any  other  manner  working  on  *  *  *  goods.' 
Thus  the  first  part  covers  employees  engaged  in 
actual  production  activities  as  opposed,  for  example, 
to  employees  engaged  in  maintenance,  clerical,  or 
custodial  work.  The  second  part  of  the  present 
definition,  covering  any  employee  engaged  in  'any 
process  or  occupation  necessary  to  the  production' 
of  goods,  has  been  interpreted  by  the  Administrator 
and  the  courts  to  cover  employees  of  many  local 
merchants,  because  some  of  the  customers  of  such 
merchants  are  producing  goods  for  interstate  com- 
merce. It  has  made  no  difference  that  the  merchants 
sell  their  goods  locally  and  that  such  goods  do  not 
become  a  part  or  ingredient  of  the  goods  produced 
by  any  of  their  customers  (McComb  v.  Deibert  (E. 
D.,  Pa.  1949),  16  Labor  Cases  Par.  64,982).  The 
courts  have  also  held  the  act  applicable  to  employees 
engaged  in  maintaining  and  repairing  private  homes 
and  dwellings  where  such  homes  and  dwellings  are 
being  leased  by  interstate  producers  to  their  em- 
ployees. Coverage  of  the  act  has  also  been  extended 
to  employees  of  an  independently  owned  and  operated 
restaurant  located  in  a  factory  {McComb  v.  Factory 
Stores,  81  F.  Supp.  403  (N.  D.  Ohio,  1948)). 

"Under  the  bill  as  agreed  to  in  conference  an  em- 
ployee will  not  be  covered  unless  he  is  shown  to  have 
a  closer  and  a  more  direct  relationship  to  the  produc- 
ing, manufacturing,  etc.,  activity  than  was  true  in 
the  above  cited  cases  *  *  *"  (95  Cong.  Rec. 
14928.) 
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This  is  an  unusually  direct  and  relevant  statement  of 
Congressional  intent  not  to  cover  the  activities  of  Appel- 
lees' employees. 

Appellant  is  well  aware  of  this.  In  quoting  from  this 
statement  Appellant  edits  it  in  a  manner  which  is  an 
apparent  effort  to  dilute  its  significance   (App.  Br.  31). 

In  expressly  distinguishing  the  Kirschbaum  case  from 
the  Factory  Stores  case,  the  House  Managers  go  on  to 
say: 

On  the  other  hand,  the  proposed  changes 
are  not  intended  to  remove  from  the  act  maintenance, 
custodial,  and  clerical  employees  of  manufacturers, 
mining  companies,  and  other  producers  of  goods  for 
commerce.  Employees  engaged  in  such  maintenance, 
custodial,  and  clerical  work  will  remain  subject  to 
the  act,  notwithstanding  they  are  employed  by  an 
independent  employer  performing  such  work  on  be- 
half of  the  manufacturer,  mining  company,  or  other 
producer  for  commerce.  All  such  employees  perform 
activities  that  are  closely  related  and  directly  es- 
sential to  the  production  of  goods  for  commerce. 

"The  bill  as  agreed  to  in  conference  also  does 
not  affect  the  coverage  under  the  act  of  employees 
who  repair  or  maintain  buildings  in  which  goods  are 
produced  for  commerce  (Kirschbaum  v.  Walling, 
316  U.  S.  517)  or  who  make,  repair,  or  maintain 
machinery  or  tools  and  dies  used  in  the  production 
of  goods  for  commerce.  .  .  .  ':  (95  Cong.  Rec. 
14928-9.) 


^Kirschbaum  v.  Walling,  316  U.  S.  517,  however,  was  criticized 
in  related  respects   [see  p.  67,  below]. 
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The  House  Managers  in  further  discussion  of  the 
question  of  coverage,  stated: 

"The  following  are  some  examples  of  cases  in 
which  the  Administrator  and  the  courts  will  no 
longer  be  able  to  hold  the  act  applicable  because 
the  activities  involved  in  such  cases  are  not  closely 
related  or  directly  essential  to  production: 

******** 

"All  such  employees,  as  well  as  the  employees  of 
the  merchant  selling  his  goods  locally  and  employees 
engaged  in  providing  residential,  eating,  or  other 
living  facilities  for  factory  workers,  are  quite  clearly 
not  performing  any  activities  that  are  closely  re- 
lated or  directly  essential  to  the  production  of  goods." 
(95  Cong.  Rec.  14929,  October  18,  1949.) 

In  debates  in  the  House  concerning  the  conference  bill 
later  enacted  into  law,  Mr.  McConnell,  one  of  the  House 
Managers,  in  reporting  to  the  House  on  the  conference 
bill  stated  as  follows: 

"Mr.  McConnell.    *    *    * 

"The  conference  report  resembles  much  more 
closely  the  bill  that  the  House  passed  than  it  does 
the  Senate  bill.  While  the  statement  of  the  House 
managers  accompanying  the  report  sets  forth  in 
detail  an  explanation  of  the  amendments  agreed 
upon  in  conference,  I  wish  to  call  the  attention  of 
the  House  to  some  of  the  principal  changes  which 
the  conference  bill  makes  in  the  present  law. 

"First — and  this  is  important — the  coverage  of 
the  act  for  a  large  number  of  employees  is  dependent 
upon  the  definition  of  'production  of  goods  for  com- 
merce.' A  substantial  change  has  been  made  in  this 
definition  which  will  have  the  effect  of  preventing  the 
Administrator   and   the   courts    from   extending   the 
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coverage  to  occupations  which  are  not  closely  related 
and  directly  essential  to  production. 

******** 
"...  I  would  like  to  call  your  attention  to  this  fact : 
Under  the  present  act's  definition  of  'produced',  it  is 
said  that  employees  are  engaged  in  production  who 
are  employed  in  producing,  manufacturing,  mining, 
handling,  or  working  on  goods  in  any  other  manner 
or  in  any  process  or  occupation  necessary  to  produc- 
tion. It  is  only  with  that  one  small  part  of  the  defini- 
tion 'or  in  any  process  or  occupation  necessary  to 
production',  that  we  are  concerned.  For  instance, 
Congress,  when  it  passed  the  act  in  1938,  thought 
that  the  word  'necessary',  was  a  clear  indication  of 
intent.  But,  while  it  seems  clear  enough  on  the  sur- 
face, nevertheless  the  Administrator  and,  later,  the 
court  decisions,  have  been  expanding  it  beyond  what 
was  the  original  intent  of  Congress.  In  other  words, 
they  were  bringing  under  coverage  of  the  act  people 
employed  to  clean  windows,  or  to  mow  the  lawns  at 
factories    by   calling   them   necessary   to   production. 

"The  conferees  felt  that  the  word  'indispensable' 
was  too  rigid,  and  so  we  substituted  the  words 
'directly  essential',  meaning  that  it  was  our  inten- 
tion that  those  in  the  direct  flow  of  production  in 
interstate  commerce  should  be  covered,  and  not  side 
occupations  that  were  not  directly  essential  in  pro- 
ducing goods."     (95  Cong.  Rec.  14936.) 

In  the   debate   concerning  the   bill,   the   following  was 
stated  concerning  the  strength  of  the  term  "directly  essen- 
tial" and  its  meaning  being  not  far  removed  from,  if  not 
equal  to,  the  word  "indispensable": 
"Mr.  Barden.     *     *     * 

As  to  the  discussion  of  the  words  'directly  essen- 
tial', that  language  grew  out  of  putting  the  word 
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'indispensable'  into  the  section  dealing  with  produc- 
tion. I  think  this  is  a  fair  statement  to  make:  The 
only  reason  in  the  world  why  the  House  conferees 
incorporated  'directly  essential'  in  place  of  'indis- 
pensable' was  that  we  thought  it  was  just  as  strong, 
if  not  a  little  stronger.  It  was  not  with  the  idea  of 
giving  to  the  Administrator  more  power.  We  wanted 
to  use  some  language  that  would  be  a  warning  to 
him :  'This  far  you  can  go  and  no  farther.'  That 
was  my  reason  for  going  along  with  the  language 
'directly  essential'. 

******** 

"Mr.  Lucas.    *    *    * 

"As  to  'indispensable'  and  'directly  essential',  which 
caused  some  concern  to  many  of  my  fellow  Members, 
I  stand  for  'indispensable.'  It  think  it  is  a  word  that 
will  not  need  much  litigation  in  order  to  define  it, 
and  I  felt  that  when  the  House  adopted  such  a  word 
that  it  made  clear  its  desire  that  the  Administrator 
should  not  use  the  'necessary-to-production'  theory  in 
order  to  go  out  and  cover  people  under  this  act  who 
were  not  originally  intended  to  be  covered  by  the 
Congress  which  enacted  the  first  law.  But,  'directly 
essential'  connotes  'indispensable'.  I  do  not  mean 
to  say  that  they  mean  the  same  thing,  or  that  they 
do  not  mean  the  same  thing,  but  I  believe  that  those 
words  will  state  unequivocally  to  the  Administrator 
that,  'You  shall  not  use  this  act  to  carry  the  cover- 
age of  the  law  out  into  the  fields  which  are  foreign 
to  the  intent  of  Congress'.  So  I  believe  that  'directly 
essential'  may  answer  our  purpose. 

"I  am  extremely  gratified  that  the  conferees  in 
their  report  used  examples  and  cases  in  explaining 
'directly  essential',  which  I  used  in  my  argument 
during  general  debate  on  this  bill,  for  'indispensable'. 
So  I  think  that  our  intent  is  very  closely  allied." 
(95  Cong.  Rec.  14938,  14939-14940.) 
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Mr.   Lucas  earlier  had  made  the   following  statement 
concerning  the  proposed  change  in  Section  3(j)  : 

".  .  .  These  changes  are  needed  in  order  to  stem, 
and  in  some  cases,  reverse  the  action  of  the  Adminis- 
trator and  the  courts  in  bringing  under  the  act  many 
businesses  of  a  purely  local  type  by  giving  to  the  word 
'necessary'  an  all-inclusive  construction. 

.  The  proposed  changes  would  .  .  .  re- 
verse the  Supreme  Court's  ruling  that  the  act  ap- 
plies to  a  local  window-cleaning  company  doing  busi- 
ness wholly  within  the  State  but  some  of  whose 
customers  are  engaged  in  interstate  commerce  or  in 
the  production  of  goods  for  inter-state  commerce — 
Martino  v.  Michigan  Window  Cleaning  Co.,  (327 
U.  S.  173  rehearing  denied  327  U.  S.  816).  .  .  . 
Nor  could  the  Administrator  hold  the  act  applicable  as 
he  has  in  the  past  to  the  following: 

******** 

"(e)  Employees  of  an  independent  cafeteria  or 
canteen  located  in  a  factory  which  produces  goods 
for  interstate  commerce,  the  cafeteria  serving  the 
employees  of  the  factory — McComb  v.  Factory  Stores 
Co.   (81   F.   Supp.  403). 

"The  basis,  upon  which  the  Administrator  and  the 
courts  have  relied  in  sweeping  all  of  the  foregoing 
local  retail  businesses  under  the  act,  has  been  that 
some  of  the  customers  of  such  businesses  are  engaged 
in  the  production  of  goods  for  interestate  commerce 
and  therefore  the  employees  of  the  local  retail  bus- 
inesses are  engaged  in  a  process  or  occupation  neces- 
sary to  the  production  of  goods  for  interstate  com- 
merce, notwithstanding  that  all  of  their  goods  or 
services  are  sold  or  rendered  within  the  State  to 
customers  located  within  the  State.  The  rulings  of 
the  Administrator  and  the  courts  have  ignored  the 
history  of  the  law  showing  the  absolutely  clear  con- 


—24— 

gressional  intent  that  local  business  was  to  be  ex- 
cluded. The  amendment  to  Section  3(j)  proposed 
in  the  substitute  bill  would  make  it  clear  that  the 
law  is  to  be  applied  within  the  bounds  originally 
contemplated."    (95   Cong.   Rec.    11001.) 

Appellant  in  its  brief  has  cited  and  quoted  repeatedly 
(App.  Br.  14,  15,  28,  29-30,  31,  32,  33,  34)  from  what 
it  refers  to  as  the  "Report  of  the  Majority  of  the  Senate 
Conferees",  and  on  occasion  misleadingly  as  the  "Senate 
Report"  and  "Senate  Conference  Report"  (App.  Br.  31, 
32).  Indeed,  this  is  Appellant's  only  significant  refer- 
ence to  the  legislative  history  of  the  1949  amendments. 
Appellant  cites  this  statement  as  containing  an  express 
approval  of  the  Womack  and  Hanson  cases.  Congress, 
however,  in  debating  and  considering  the  amendments 
stated  no  such  approval. 

Appellant  neglects  to  point  out  that  the  document  re- 
ferred to  is  not  a  "report"  at  all,  but  merely  a  statement 
of  three  senators  submitted  after  the  conference  bill  had 
been  debated  and  adopted  by  the  Senate.  It  was,  there- 
fore, not  considered  by  the  Senate  in  its  deliberations  con- 
cerning the  Conference  Report  and  as  such  has  no  stand- 
ing as  part  of  the  amendments  in  so  far  as  legislative 
history  is  concerned. 

Thus,  Senator  Wherry  with  respect  to  the  introduction 
of  the  document  into  the  record  stated : 

"...  I  now  have  been  asked  to  object  to  the 
report  if  it  is  offered  in  any  way  on  behalf  of  the 
Senate  conferees  with  any  idea  that  it  is  the  sense 
of  the  Senate  conferees  that  the  statement  is  to  be 
used  as  a  basis  for  interpreting  the  law,  based  upon 
the  historical  background. 


—25— 

"I  am  not  objecting  if  the  statement  is  being  of- 
fered as  an  individual  statement  by  the  Senator  from 
Florida,  the  Senator  from  Utah  [Mr.  Thomas]  and 
the  Senator  from  Montana  [Mr.  Murray].  If  that 
is  the  offer  that  is  being  made,  and  the  statement  is 
not  to  be  controlling  so  far  as  the  interpretation  is 
concerned,  and  if  it  is  not  to  be  regarded  as  a  report 
of  conferees,  then  I  think  there  is  no  harm  in  receiv- 
ing it."     (95  Cong.  Rec.   14870.) 

The  following  is  also  stated: 

"Mr.  McFarland.  These  statements  were  not 
read  or  presented  before  the  conference  report  was 
adopted,  were  they? 

"Mr.  Pepper  [the  author  of  the  statement].  They 
were  submitted  after  the  conference  report  was 
adopted. 

"Mr.  McFarland.  So  they  could  not  be  con- 
sidered as  having  been  adopted  by  the  Senate  as  an 
interpretation  of  the  conference  report.  Therefore 
I  do  not  see  why  there  should  be  any  objection  to 
three  Senators,  five  Senators,  or  any  other  number 
of  Senators,  filing  their  views  as  to  the  meaning  of 
this  legislation,  because  it  is  definitely  clear  that  the 
statement  is  not  adopted  by  the  Senate  as  its  inter- 
pretation:'    (95  Cong.   Rec.   14871.) 

"Mr.  Knowland.  I  think  it  should  be  made  clear 
that  there  is  some  difference — and  I  think  the  Sen- 
ator from  Florida  will  agree  with  me — between  a 
statement  of  the  House  managers  or  the  Senate  con- 
ferees which  is  printed  in  advance,  and  which  is 
available  to  Members  of  the  House  or  the  Senate 
before  they  vote  on  the  acceptance  of  the  confer- 
ence report,  and  a  statement  which  is  filed,  as  the 
Senator   from   Arizona   has   pointed   out,   after   the 
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Senate  has  acted,  which  Senators  obviously  could  not 
have  taken  into  consideration  in  determining  whether 
or  not  they  should  vote  for  the  conference  report.  In 
the  normal  course  of  procedure  the  statement  of  the 
conferees,  if  printed,  would  be  available  to  each 
Member  of  the  Senate  and  the  House  prior  to  action. 
"This  is  a  statement  which  was  brought  in,  ob- 
viously, after  the  Senate  had  already  acted  on  the 
conference  report;  and  therefore  the  statement  could 
not  in  any  degree  have  influenced  the  Senate  in  its 
decision  on  the  conference  report."  (95  Cong.  Rec. 
14871-2.) 

Mr.  Pepper,  the  author  of  the  statement,  said: 

"Let  it  be  clearly  understood  that  the  statement 
only  expresses  the  views  of  the  named  three  Sen- 
ators as  to  what  is  the  meaning  of  the  language 
adopted  by  the  conference.     .     . 
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".     .     .     But  this  is  not  intended  to  bind  the  Senate. 
.     .     ."     (95   Cong.   Rec.    14870,    14873.) 

The  fact  that  the  statement  did  not  represent  the  view 
of  the  majority  which  passed  the  amendment,  is  shown 
by  the  following  statement  of  Senator  Taft  concerning 
it: 

"I  cannot  agree  with  the  'Summary  in  Detail  of 
the  Provisions  of  the  Bill  "To  provide  for  the  amend- 
ment of  the  Fair  Labor  Standards  Act  of  1938",' 
as  placed  in  the  Record  by  Senator  Pepper.  /  do 
not  believe  that  its  treatment  of  the  provision  defin- 
ing the  term  'produced',  the  provisions  placing  reas- 
onable safeguards  upon  the  authority  of  the  Admin- 
istrator to  sue  for  the  collection  of  back  pay,  and 
certain  sections  of  the  provisions  defining  the  retail 
and  service  exemption  constitute  an  accurate  state- 


—27— 

ment  of  the  intent  of  the  conferees  or  the  legal  effect 
of  the  words  of  the  amendments/'  (95  Cong.  Rec. 
14872.) 

Indeed,  the  effort  to  continue  the  law  as  it  had  been 
interpreted  was  rejected  when  an  amendment  proposed  to 
specifically  accomplish  this,  was  defeated.  (See  Appx., 
pp.  1-3): 

It  is  clear,  therefore,  that  since  the  statement  of  the 
three  senators  involved  was  not  even  before  the  Senate 
at  the  time  the  bill  was  passed,  it  can  have  no  standing 
as  part  of  the  legislative  history  of  the  1949  amendments. 
It  was  an  apparent  effort  by  certain  senators  to  inject 
into  the  legislative  history  of  the  amendments  their  opin- 
ion as  to  what  the  law  should  be.  The  fact  of  the  matter 
is  that  the  contentions  of  these  senators,  which  was  that 
the  law  in  respects  relevant  here  should  remain  substan- 
tially as  it  had  been  interpreted,  was  specifically  and 
definitely  rejected.  Such  intent  is  clearly  expressed  in  the 
text  of  the  House  Managers'  report  referred  to  above, 
the  only  report  concerning  the  bill  finally  enacted  into 
law  considered  by  Congress  prior  to  its  enactment. 

We  feel  that  the  language  of  Section  3(j)  itself  should 
dispose  of  Appellant's  contentions.  The  use  of  the  terms 
"closely  related"  and  "directly  essential"  requires  an 
activity  upon  which  the  production  process  is  far  more 
dependent  than  is  true  in  this  case.  Any  doubt  in  this 
respect  must  be  removed  by  a  consideration  of  the  legis- 
lative history  referred  to  above.  To  sustain  the  Appel- 
lant's contention  would  be  to  follow  the  same  course 
followed  with  respect  to  the  interpretation  of  "necessary," 
a  course  which  Congress,  in  amending  Section  3(j), 
intended  to  prevent. 
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B.     Even  Under  the  Law  Prior  to  Its  Amendment  the  Act 
Did   Not  Cover  the  Activities   of  Appellees'   Employees. 

The  principal  case  relied  upon  by  Appellant  is  the  case 
of  Consolidated  Timber  Co.  v.  Womack  (9th  Cir.  1942), 
132  F.  2d  101,  in  which  the  Court  considered  the  applic- 
ability of  the  Act  to  employees  employed  at  a  cookhouse 
facility  located  at  a  lumber  camp  in  Oregon.  One  cook- 
house was  located  at  a  lumber  camp  where  access  thereto 
or  therefrom  was  impossible  except  by  Company  train 
or  track  speeder.  It  was  admittedly  necessary  to  have  a 
cookhouse  at  this  camp.  The  other  facility  was  also 
isolated  but  operated  near  a  small  community  in  which 
there  was  but  a  single  six-stool  lunch  counter  during  a 
part  of  the  time  involved.  The  Court  determined  that 
the  employees  at  both  facilities  were  engaged  in  a  "process 
or  occupation  necessary  to  the  production  of  goods  in 
interstate  commerce." 

The  Court  in  reaching  this  conclusion  did  so  upon  the 
basis  that  the  cookhouse  employees  were  engaged  in 
an  integrated  effort  to  produce  goods. 

The  differences  in  the  factual  situation  between  the 
Womack  case  and  the  instant  case  are  at  once  apparent. 
These  differences  will  be  discussed  below. 

Equally  significant  to  the  factual  distinction,  however, 
is  the  fact  that  the  Court  in  the  Womack  case  relied  almost 
entirely  upon  the  reasoning  and  conclusions  of  the  United 
States  Supreme  Court  in  the  case  of  Philadelphia,  Balti- 
more &  Washington  Railroad  Company  v.  Smith,  250 
U.  S.  101,  39  S.  Ct.  396,  63  L.  Ed.  869,  decided  in 
1919.  That  case  arose  under  the  Federal  Employers  Lia- 
bility Act.  A  large  part  of  the  Womack  opinion  on  the 
coverage  question  consists  of  quotations  from  this  case. 
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However,  subsequent  to  the  Womack  decision,  and 
prior  to  the  1949  amendments  to  the  Act,  the  United 
States  Supreme  Court  specifically  held  that  the  Smith 
case  "should  not  govern  our  conclusions  under  the  Fair 
Labor   Standards   Act." 

McLeod  v.  Threlkeld  (1943),  319  U.  S.  491,  496, 
87  L.  Ed.  1538,  1543. 

In  the  McLeod  case  the  Court  held  that  employees 
engaged  by  an  employer  to  prepare  and  serve  meals  to 
maintenance-of-way  employees  of  a  railroad,  were  not 
engaged  in  commerce  within  the  meaning  of  the  Act. 
The  employers  were  a  partnership  with  a  contract  to 
furnish  meals  to  the  railroad  employees.  The  meals  were 
served  in  a  railroad  kitchen  and  dining  car  attached  to  a 
particular  gang  of  workmen  and  located  on  the  tracks 
of  an  interstate  carrier.  The  car  was  set  conveniently 
to  the  place  of  work  of  the  boarders  and  in  emergencies 
followed  the  gang  to  the  scene  of  its  activities.  The 
employees  paid  the  contractor  for  their  meals  by  orders 
authorizing  the  railroad  company  to  deduct  the  amount 
of  their  board  from  wages  due,  and  to  pay  it  to  the 
contractor.  The  facts  therefore  were  similar  to  those 
in  the  present  case. 

The  issue  to  be  decided  was  whether  such  employees 
were  "engaged  in  commerce,"  within  the  meaning  of  the 
Act.  The  holding  in  the  Womack  and  the  Hanson  cases 
were  noted  but  not  approved  in  a  footnote  to  the  decision. 

The  United  States  Supreme  Court  held  that  such  em- 
ployees were  not  engaged  in  commerce,  and  said: 

".  .  .  In  the  Fair  Labor  Standards  Act,  Congress  did 
not  intend  that  the  regulation  of  hours  and  wages 
should    extend   to   the    furthest    reaches    of    federal 
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authority.  The  proposal  to  have  the  bill  apply  to 
employees  'engaged  in  commerce  in  any  industry 
affecting  commerce'  was  rejected  in  favor  of  the 
language,  now  in  the  act,  'each  of  his  employees 
who  is  engaged  in  commerce  or  in  the  production  of 
goods  for  commerce.'  .  .  .  The  selection  of  the 
smaller   group   was    deliberate    and    purposeful." 

"In  the  present  instance,  it  is  urged  that  the  con- 
ception of  'in  commerce'  be  extended  beyond  the 
employees  engaged  in  actual  work  upon  the  trans- 
portation facilities.  It  is  said  that  this  Court  decided 
an  employee,  engaged  in  similar  work  was  'in  com- 
merce,' under  the  Federal  Employers'  Liability  Act 
and  that  it  is  immaterial  whether  the  employee  is 
hired  by  the  one  engaged  in  the  interstate  business 
since  it  is  the  activities  of  the  employee  and  not  of 
the  employer  which  are  decisive." 

McLeod  v.   Threlkeld,  319  U.   S.  491,  493,  494, 
87  L.  Ed.   1538,   1541,   1542. 

These  contentions  were  rejected  under  the  facts  of  that 
case,  which  are  very  similar  to  those  in  the  instant  case. 

With  respect  to  the  Smith  case,  which  was  almost  the 
entire  basis  for  the  Womack  decision,  the  Court  said: 

"The  Smith  Case  construed  the  Employers'  Lia- 
bility Act  to  apply  to  a  cook  and  caretaker  employed 
by  the  railroad  to  care  for  a  camp  car  used  for 
feeding  and  housing  a  group  of  the  railroad's  bridge 
carpenters.  At  the  time  of  the  accident  the  cook 
was  engaged  in  these  duties.  In  holding  the  cook 
was  'in  commerce'  this  Court  said: 

"  'The  circumstance  that  the  risks,  of  personal 
injury  to  which  plaintiff  was  subjected  were  similar 
to  those  that  attended  the  work  of  train  employees 
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generally  and  of  the  bridge  workers  themselves  when 
off  duty,  while  not  without  significance,  is  of  little 
moment.  The  significant  thing,  in  our  opinion,  is 
that  he  was  employed  by  defendant  to  assist,  and 
actually  was  assisting,  the  work  of  the  bridge  car- 
penters by  keeping  their  bed  and  board  close  to  their 
place  of  work,  thus  rendering  it  easier  for  defendant 
to  maintain  a  proper  organization  of  the  bridge  gang 
and  forwarding  their  work  by  reducing  the  time  lost 
in  going  to  and  from  their  meals  and  their  lodging 
place.  If,  instead,  he  had  brought  their  meals  to 
them  daily  at  the  bridge  upon  which  they  happened 
to  be  working,  it  hardly  would  be  questioned  that 
his  work  in  so  doing  was  a  part  of  theirs.  What 
he  was  in  fact  doing  was  the  same  in  kind,  and  did 
not  differ  materially  in  degree.  Hence  he  was  em- 
ployed, as  they  were,  in  interstate  commerce,  within 
the  meaning  of  the  Employers'  Liability  Act/  250 
U.  S.  101,  104,  63  L.  Ed. '869,  872,  39  S.  Ct.  396. 

"Such  a  ruling  under  the  Federal  Employers'  Lia- 
bility Act,  .  .  .  should  not  govern  our  conclu- 
sions under  the  Fair  Labor  Standards  Act." 

McLeod  v.  Threlkeld,  319  U.  S.  491,  496,  87  L. 
Ed.  1538,  1543. 

The   Court  criticized   the   "over-refinement   of    factual 
situations." 

"The  effect  of  the  over-refinement  of  factual  situa- 
tions which  hampered  the  application  of  the  Federal 
Employers'  Liability  Act,  prior  to  the  recent  amend- 
ment, we  hope,  is  not  to  be  repeated  in  the  adminis- 
tration and  operation  of  the  Fair  Labor  Standards 
Act.     .     .     ." 

McLeod  v.  Threlkeld,  319  U.  S.  491,  495,  87  L. 
Ed.  1538,  1542. 
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The  principal  basis  for  the  Womack  decision  as  to 
the  coverage  of  the  Act  was  therefore  completely  removed 
by  the  United  States  Supreme  Court  in  a  later  deci- 
sion specifically  involving  industrial  feeding  establishments. 
In  addition,  the  case  has  great  if  not  controlling  sig- 
nificance in  the  determination  of  the  question  of  cover- 
age in  this  case.  Although  the  question  there  involved 
whether  the  employees  were  engaged  in  commerce,  the 
decision  has  hardly  less  significance  with  respect  to 
the  question  of  production  of  goods  for  commerce.  The 
Court  emphasized  the  nature  and  effect  of  feeding  opera- 
tions by  stating: 

"It  is  not  important  whether  the  employer,  in  this 
case  the  contractor,  is  engaged  in  interstate  com- 
merce. It  is  the  work  of  the  employee  which  is  deci- 
sive. Here  the  employee  supplies  the  personal  needs 
of  the  maintenance-of-way  men.  Food  is  consumed 
apart  from  their  work.  The  furnishing  of  board 
seems  to  us  as  remote  from  commerce,  in  this  in- 
stance, as  in  the  cases  where  employees  supply  them- 
selves. In  one  instance  the  food  would  be  as  neces- 
sary for  the  continuance  of  their  labor  as  in  the 
other" 

McLeod  v.  Threlkeld,  319  U.  S.  491,  497,  87  L. 
Ed.   1538,   1543-1544. 

Judge  Yankwich,  in  discussing  the  applicability  of  the 
McLeod  case  in  Tipton  v.  Bearl  Sprott  Co.  (S.  D.  Cal., 
1950),  93  F.  Supp.  496,  discussed  below,  stated: 

"In  McLeod  v.  Threlkeld,  1943,  319  U.  S.  491, 
63  S.  Ct.  1248,  87  L.  Ed.  1538,  the  question  did  not 
turn  upon  the  provision  which  we  are  considering 
now.  It  turned  upon  the  proposition  whether  McLeod 
was   engaged   'in   commerce.'    Nevertheless,   because 
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his  occupation  related  to  nutrition, — to  feeding, — 
the  case  has  a  significant  bearing  upon  the  problem 
before  us." 

******** 
".    .    .    The  language  used  is  very  revealing    .    .    ." 
93  F.  Supp.  496,  501. 

The  reasoning  concerning  the  McLcod  case  was  spe- 
cifically adopted  in  Kuhn  v.  Canteen  Food  Service  (N.  D, 
111.,  1944),  77  F.  Supp.  585.  That  case  also  involved 
the  question  of  the  coverage  of  employees  of  industrial 
eating  establishments.  These  establishments  were  located 
at  the  plants  of  a  company  with  whom  the  employer  had 
a  contract  for  the  supplying  of  food,  and  served  the 
employees  of  the  producer  for  commerce  exclusively.  They 
were  not  open  to  patronage  by  the  general  public.  In 
that  case,  as  in  the  instant  case,  the  facilities  were  oper- 
ated not  by  the  Company  which  produced  the  goods  for 
commerce,   but  by  an   independent  contractor. 

The  Court  cited  the  Womack  case  and  certain  other 
decisions   under   it  and   then   said: 

"But  it  does  not  follow  from  this  line  of  cases 
that  the  furnishing  of  food  to  employees  in  a  plant 
is  necessary  to  the  production  of  goods  in  a  plant. 
No  analogy  whatsover  can  be  drawn  therefrom.  As 
was  said  in  the  McLeod  case  above  cited:  'Here  the 
employee  supplies  the  personal  needs  of  the  main- 
tenance-of-way  men.  Food  is  consumed  apart  from 
their  work.  The  furnishing  of  board  seems  to  us 
as  remote  from  commerce,  in  this  instance,  as  in 
the  cases  where  employees  supply  themselves.  In 
one  instance  the  food  would  be  as  necessary  for 
the  continuance  of  their  labor  as  in  the  other.'  And 
so  with  the  plaintiffs  here;   they  supplied   the   per- 
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sonal  needs  of  the  employees  of  the  plant  in  which 
the  goods  were  manufactured;  such  employees  con- 
sumed any  food  they  purchased  from  the  defendant 
corporation  apart  from  their  work;  the  furnishing 
of  the  food  is  as  remote  from  the  production  of  goods 
for  commerce  as  it  is  remote  from  commerce;  the 
furnishing  of  the  food  is  as  remote  from  the  pro- 
duction of  goods  for  commerce  as  in  cases  where 
the  employees  supply  themselves;  and  in  the  case  of 
furnishing  food  to  a  maintenance-of-way  man  en- 
gaged in  commerce,  the  food  would  be  as  necessary 
for  the  continuance  of  his  labor,  as  the  continuance 
of  the  labor  of  a  man  engaged  in  the  production  of 
goods  for  use  in  commerce."    (P.  590.) 

Concerning  the  Womack  case  the  Court  said: 

"The  Court  in  that  case  cited  the  case  of  Phila- 
delphia Baltimore  &  Washington  R.  Co.  v.  Smith, 
250  U.  S.  101,  39  S.  Ct.  396,  63  L.  Ed.  869, 
as  applicable  to  solving  the  question  in  that  case, 
but  the  Supreme  Court  in  the  McLeocl  case  above 
cited,  said  that  the  ruling  in  the  Smith  case  under 
the  Federal  Employers'  Liability  Act,  45  U.  S.  C.  A., 
§51,  et  seq.,  'should  not  govern  our  conclusions  under 
the  Fair  Labor  Standards  Act.'  Also,  in  the  Womack 
case  the  court  held  that  the  'cookhouse  was  not  a 
separate  or  independent  establishment ;  it  was  actually 
a  part  of  the  Company's  facilities — a  link  in  the 
chain — whereby  it  operated  its  business  and  a  means 
whereby  it  accomplished  the  purpose  of  its  existence' 
and  again  'each  is  a  unit  in  the  facilities  necessary 
to  the  Company's  production  of  goods  for  commerce.' 

"That  case  is  readily  distinguishable  from  the 
present  case  inasmuch  as  the  cafeteria  or  restaurant 
operated  by  defendant  corporation  (a)  was  a  separate 
and  independent  establishment;  (b)  it  was  not  a  part 
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of  the  facilities  of  the  Company  which  operated  the 
plant  and  produced  the  goods;  (c)  it  is  not  shown  in 
the  complaint  that  any  restaurant  was  a  link  in  the 
chain  of  production  of  goods;  (d)  it  is  not  shown 
by  any  allegation  of  the  complaint  that  the  service 
rendered  by  these  independent  establishments  of  de- 
fendant corporation  were  a  means  whereby  the  plant 
manufacturer  accomplished  the  purpose  of  its  exist- 
ence. The  court  is  convinced  that  in  cases  where  the 
production  of  goods  is  in  an  isolated  spot  where  board 
cannot  be  readily  obtained  by  employees,  that  it  would 
be  necessary  for  the  company  to  furnish  board  to 
its  employees,  and  in  such  cases  the  furnishing  of 
the  board  would  be  a  necessary  part  of  the  production 
of  the  goods.  But  where  an  independent  contractor 
furnishes  and  makes  available  a  service  to  employees 
of  a  plant  and  it  is  not  shown  that  this  service  is 
a  part  of  the  manufacturer's  business,  then  the 
service  in  furnishing  food  and  refreshments  is  for 
the  convenience  but  not  necessity  of  the  employees  of 
the  manufacturer,  and  service  is  not  bound  by  such 
a  close  tie  as  makes  the  service  thus  made  available 
to  the  plant  employees  necessary  to  the  production 
of  the  goods."    (Emphasis  by  the  Court.) 

Kuhn  v.  Canteen  Food  Service,  77  F.  Supp.  585, 
591. 

The  case  of  Tipton  v.  Bearl  Sprott  Co.  (S.  D.  Cal., 
1950),  93  F.  Supp.  496,  decided  by  Judge  Yankwich, 
also  involved  an  industrial  eating  establishment  located  in 
a  plant  in  Torrance,  California.  It  was  also  decided  under 
the  Act  prior  to  its  amendment.  The  employees  of  the 
establishment  were  held  not  to  be  covered  by  the  Act. 
In  this  decision,  as  discussed  below,  great  significance 
was  given  by  the  Court  to  the  fact  that  the  employees 
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on  whose  behalf  this  action  was  filed  were  employed  by 
the  distributor  of  food,  an  independent  contractor  as 
here,  and  not  by  the  employer  of  the  employees  to  whom 
the  food  was  sold.    In  addition,  the  Court  said: 

"The  evidence  in  this  case  shows  nothing  more 
than  that,  for  the  convenience  of  its  employees, 
Columbia  entered  into  an  agreement  whereby  it 
granted  a  lease  to  Sprott  in  order  to  have  available, 
for  the  convenience  of  such  of  their  employees  as 
desired  to  avail  themselves  of  it,  cafeteria  service. 

"The  employees  were  not  compelled  to  patronize 
the  cafeteria,  although  the  cafeteria  was  not  allowed 
to  cater  to  anyone  else  except  the  employees  and  their 
visitors.  Columbia  did  not  control  the  hours,  wages 
or  conditions  of  employment  of  the  cafeteria  employ- 
ees. They  were  Sprotfs  not  Columbia's  employees. 
The  only  controls  which  Columbia  exercised  were 
over  the  hours  during  which  food  service  was  fur- 
nished. It  also  took  precautions  in  order  that  the 
employees  be  not  imposed  upon  by  exorbitant  prices." 
(Emphasis  by  the  Court.) 

Tipton  v.  Bead  Sprott  Co.,  93  F.  Supp.  496,  505. 

It  was  found  that  the  eating  facility  "met  or  bested  the 
competition  in  matters  of  price,  food  quality  and  size 
of  portions."    (93  F.  Supp.  496,  497.) 

Judge  Yankwich  also  approves  the  results  of  the  Kuhn 
decision,  and  that  of  Bayer  v.  Court emanche  (D.  C.  Conn., 
1947),  76  F.  Supp.  193,  discussed  below,  saying  of  the 
Kuhn  decision  that  the  Court  there  "distinguished  it  [the 
Womack  case]  very  successfully"  (93  F.  Supp.  496,  503). 
He  further  states  that  the  plaintiff  in  the  Tipton  case 
was  contending  that  the  statutory  term  "necessary"  be 
interpreted  to  mean  "convenient."  This  contention  was 
rejected. 
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Relander  v.  Mason  County  Logging  Co.  (Wash.  Sup. 
Ct,  1942),  2  WH  Cases  1052,  is  also  directly  in  point. 
This  case  involved  a  cookhouse  at  a  lumber  camp.  In 
determining  that  the  employees  of  the  food  facility  who 
were  employed  by  the  producer  in  commerce,  and  not  by 
an  independent  contractor,  were  not  covered  by  the  Act, 
the  Court  said: 

"The  facts  which  brought  the  case  [Womack  v. 
Consolidated  Timber  Company,  43  F.  Supp.  625] 
under  the  Act  were  clearly  distinguishable  from  those 
in  the  case  at  bar.  There  the  camp  was  in  an  isolated 
place,  seventeen  miles  from  any  public  means  of  travel 
and  the  employees  were  transported  on  speeders  owned 
by  the  company  to  the  camp  and  were  of  necessity 
obliged  to  get  their  meals  at  the  cookhouse.  Here 
the  camp  is  served  by  public  highway  and  a  great 
majority  of  the  men  live  at  home  and  travel  to  and 
fro  to  work  in  private  cars  taking  their  meals  with 
them  and  traveling  from  many  points  of  the  sur- 
rounding community  as  far  as  thirty  miles  or  more 
from  the  camp.  This  is  not  the  case  of  an  isolated 
camp.  The  best  evidence  of  the  fact  that  the  cook- 
house was  not  necessary  to  the  production  of  logs 
is  the  fact  that  for  five  months  the  work  in  the 
woods  was  carried  on  while  the  cookhouse  was  closed 
and  I  think  it  is  significant  that  the  Mud  Bay  Log- 
ging Company  carrying  on  exactly  the  same  kind  of 
operations  in  the  same  vicinity  for  a  period  of  ten 
years  maintained  no  cookhouse  at  all  at  any  time." 

Relander  v.  Mason  County  Logging  Co.,  2  WH 
Cases  1052,  1054. 

The  case  of  Bayer  v.  Court emanche  (D.  C.  Conn., 
1947),  76  F.  Supp.  193,  is  in  point.  In  that  case  the 
employee   was    employed    by    an    independent    contractor 
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furnishing  cafeteria  services  to  production  workers  in 
a  manufacturing  plant  engaged  in  the  production  of  goods 
for  commerce.  The  Court  held  that  such  employee  was 
not  covered  by  the  Act, 

".  .  .  in  view  of  the  remoteness  of  plaintiff's 
work  from  the  actual  production  of  the  goods  for 
commerce,  and  in  view  of  his  employment  by  an 
independent  contractor  and  the  essentially  local  nature 
of  restaurants  and  cafeterias  generally,     .     .     ." 

Bayer  v.  Courtemanche,  76  F.  Supp.   193,   196. 

The  cases  cited  by  Appellant  do  not  sustain  its  position. 
Aside  from  the  status  of  the  law  under  the  McLeod  case 
and  the  1949  amendments,  the  factual  situations  in  these 
cases  are  different  in  material  respects. 

The  case  of  Hanson  v.  Lagerstrom  (8th  Cir.  1943), 
133  F.  2d  120,  on  which  the  Appellant  relies,  is  quite 
dissimilar  from  the  situation  in  the  instant  case.  It 
involves  an  isolated  lumber  camp.  The  cookhouse  was 
operated  by  the  producer  in  interstate  commerce  and  the 
employees  involved  were  its  employees.  The  only  other 
eating  facility  available  to  the  employees,  was  located 
some  13  miles  distant.  It  was  impossible  for  the  employees 
to  obtain  transportation  to  and  from  this  facility  except 
when  the  Company,  on  occasion,  furnished  transportation. 
Approximately  75%  of  the  employees  working  at  the 
operation  ate  at  the  cookhouse. 

The  decision  was  prior  to  the  pronouncements  of  the 
United  States  Superior  Court  in  the  McLeod  case  and  of 
course  prior  to  the  1949  amendments  to  the  Act.  It 
relied  upon  the  Womack  case. 
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The  Hanson  decision  was  distinguished  in  the  Kuhn 
case,  where  the  court  said: 

"Plaintiffs  also  cite  Hanson  v.  Lagerstrom,  8  Cir., 
133  F.  2d  120,  122.  In  that  case  the  court  said: 
The  cookhouse  was  intended  primarily  for  the  benefit 
of  defendant's  logging  employees  and  to  increase 
his  production  operations.  *  *  *  It  was  owned 
by  the  defendant  and  operated  by  him  in  connection 
with  his  logging  operation.'  The  court  followed  the 
earlier  Womack  case  and  this  later  case  is  also  dis- 
tinguishable on  the  ground  that  the  cookhouse  was 
an  integral  part  of  the  business  of  the  defendant  and 
maintained  as  part  of  its  business.     .     .     ." 

Kuhn  v.  Canteen  Food  Service,  77  F.  Supp.  585, 
593. 

In  Tobin  v.  Promersberger  (D.  C.  Minn.,  1952),  104 
F.  Supp.  314,  the  location  of  the  activity  was  again 
isolated.  All  of  the  employees  were  required  to  live  in 
the  facility  and  an  overwhelming  number  of  necessity 
ate  their  meals  there.  The  roads  were  frequently  impass- 
able because  of  ice  and  snow.  Very  few  employees  owned 
cars,  and  were  dependent  upon  company  transportation. 
The  employees  involved  were  employed  by  the  producer 
in  commerce  and  not  by  an  independent  contractor. 

The  Court  said: 

".  .  .  It  seems  evident  that  as  a  practical  matter 
the  employees  are  forced  by  circumstances  to  eat  and 
live  at  the  defendants'  camps.     .     .     ." 

Tobin  v.  Promersberger,  104  F.  Supp.  314,  317. 

Similarly  in  Tobin  v.  Cherry  River  Boom  &  Lumber 
Co.  (S.  D.  W.  Va.,  1952),  102  F.  Supp.  763,  the  court 
was  concerned  with  camp  cooks  employed  in  isolated  loca- 


tions  along  defendant's  railroad.  In  this  decision  the 
court  went  to  great  lengths  to  establish  the  existence  of 
an  employer-employee  relationship  between  the  defendant 
company  which  was  the  producer  in  commerce  and  the 
employees  employed  at  the  cookhouse  facility.  The  court 
based  its  decision  upon  this   relationship. 

Appellant  also  relies  on  Hazvkins  v.  E.  I.  DuPont  de 
Nemours  &  Co.  (4th  Cir.,  1951),  192  F.  2d  294  in 
support  of  its  position.  In  that  decision,  the  employees 
who  ate  at  the  in-plant  facility  operated  by  the  defendant, 
were  compelled  for  security  reasons  to  remain  in  the  plant 
continuously  under  guard  throughout  the  working  day 
and  were  not  permitted  to  leave  the  premises  to  obtain 
food  during  their  lunch  period.  This  constitutes  total 
isolation  in  the  interest  of  the  producer  for  commerce. 
The  employees  involved  were  employed  by  that  producer 
and  not  by  an  independent  contractor. 

It  should  also  be  noted  that  the  Court  apparently  did 
not  consider  the  legislative  history  of  the  1949  amend- 
ment to  Section  3(j).  It  rather  relied  almost  entirely 
upon  an  Interpretative  Bulletin  of  the  Administrator 
which  itself  apparently  gave  little  or  no  consideration  to 
that  history.  Indeed,  if  anything,  the  Bulletin  appears  to 
be  based  upon  the  "Statement  of  the  Majority  of  Senate 
Conferees,"  cited  so  extensively  by  Appellant  in  its  brief, 
and  which  was  rejected  (see  p.  24  et  seq.,  above). 

Appellant  also  relies  upon  Kirschbaum  Co.  v.  Walling 
(1942),  316  U.  S.  517,  86  L.  Ed.  1638.  This  case  was 
among  the  early  decisions  of  the  Supreme  Court  concern- 
ing the  scope  of  the  Fair  Labor  Standards  Act.  It,  of 
course,  must  be  constructed  in  the  light  of  the  many 
cases,  including  the  McLeod  case,  which  have  followed, 
and  the  subsequent  action  of  Congress. 
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Contrary  to  the  statements  of  Appellant,  even  this  case 
was  the  subject  of  some  criticisms  in  Congress  during 
the  consideration  of  the  1949  amendments  (see  p.  67, 
below).  Congress  however  did  not  overrule  the  results 
of  that  case  but  specifically  distinguished  it  from  the  facts 
of  the  present  case.  (See  quotations  from  the  Report  of 
the  House  Managers,  pp.  18-19,  above.) 

The  Kirschbaum  case  and  later  cases  have  made  it  very 
clear  that  Congress,  even  in  the  Act  before  its  amend- 
ment, did  not  exercise  the  full  scope  of  the  commerce 
power.    The  Court  said: 

".  .  .  The  history  of  the  legislation  leaves  no 
doubt  that  Congress  chose  not  to  enter  areas  which 
it  might  have  occupied.     .     .     ." 

Kirschbaum  v.  Walling,  316  U.  S.  517,  522,  86 
L.   Ed.   1638,   1647. 

Actually  the  problem  in  that  case  was  quite  different 
from  that  involved  here.  The  Court  in  the  Kirschbaum 
case  warned  of  the  hazards  of  attempting  to  apply  a 
decision  based  upon  one  state  of  facts,  to  another  and 
different  factual  situation.  The  Kirschbaum  case  is  not 
authority  for   Appellant's  position  here. 

Therefore  the  Act  would  not  cover  Appellees'  employees, 
even  if  the  law  were  looked  to  as  it  existed  prior  to 
the  1949  amendments  and  without  a  consideration  of  the 
legislative  history  which  led  to  such  amendments. 


C.  The  Test  to  Be  Applied  in  This  Case  Is  Whether  or 
Not  the  Activities  of  Appellees'  Employees  Are  Closely 
Related  or  Directly  Essential  to  the  Production  of  Ore 
for  Commerce.  The  Facts  in  This  Case  Show  That  They 
Are  Not. 

The  intent  of  Congress  is  clearly  stated  in  the  amended 
Section  3(j)  and  in  the  legislative  history  with  respect 
thereto.  Quite  aside  from  the  expression  of  legislative 
intent,  however,  the  application  of  the  test  to  determine 
the  question  of  coverage  in  this  case  must  sustain  the 
position  of  Appellees. 

The  findings  of  the  District  Court,  of  course,  must  be 
affirmed  unless  clearly  erroneous. 

Federal  Rules  of  Civil  Procedure,  Sec.   52(a) 

Kam  Koon  Wan  v.  E.  E.  Black,  Limited  (9th  Cir. 
1951),  188  F.  2d  558,  cert,  den.,  342  U.  S.  826, 
96  L.  Ed.  625. 

(1)  Appellees'  Facility  Is  a  Separate  and  Independent 
Establishment.  The  Employees  Involved  Are  Em- 
ployed by  an  Independent  Contractor  and  Not  by 
Anaconda.  Appellees'  Facilities  Are  Therefore  Not 
Part  of  Any  Integrated  Effort  to  Produce  Goods 
for  Commerce. 

In  the  Womack  case  the  facility  was  operated  by  the 
Company  and  not  by  an  independent  contractor  as  in 
this  case.  The  decision  in  the  Womack  case  states  as  one 
of  its  grounds   for  decision: 

".  .  .  [the  facility]  was  not  operating  with  the  in- 
tent or  purpose  of  showing  a  profit  to  the  owners 
from  the  sale  of  food  or  service,  but  to  render  a  very 
necessary  assistance  to  the  business  of  the  Company, 
which  was  the  production  of  logs  in  interstate  com- 


—43— 

merce.  The  cookhouse  was  not  a  separate  or  indepen- 
dent establishment;  it  was  actually  a  part  of  the 
Company's  facilities — a  link  in  the  chain — whereby 
it  operated  its  business  and  a  means  whereby  it  ac- 
complished the  purpose  of  its  existence.  .  .  ." 
(Emphasis  by  the  Court.) 

Consolidated  Timber  Co.  v.   Womack,   132  F.  2d 
101,  107. 

That  the  employees  were  employed  by  an  independent 
contractor  furnishing  eating  facilities  to  a  plant  and  inter- 
ested in  making  a  profit,  rather  than  by  the  producer  of 
goods  for  commerce,  was  a  factor  which  alone  was  a 
basis  of  distinction  recognized  in  Tipton  v.  Bead  Sprott 
Co.  (S.  D.  Calif.  1950),  93  F.  Supp.  496. 

In  this  respect  and  in  referring  to  the  Armour  and  Co. 
case  relied  upon  by  Appellant,  Judge  Yankwich  stated: 

"I  think  this  approach  is  important  because,  in  the 
case  on  which  Sprott  relies, — Armour  &  Co.  v. 
Wantock,  1944,  323  U.  S.  126,  65  S.  Ct.  165,  89 
L.  Ed.  118, — Mr.  Justice  Jackson  referred  to  the 
fact  that,  while  the  question  whether  employees  are 
covered  by  the  Fair  Labor  Standards  Act  must  be 
determined  by  the  work  in  which  the  employee 
engages,  it  is  important  in  each  case  to  determine 
by  whom  the  employee  was  hired.  His  Opinion  states : 
'The  fact  that  respondents  were  hired  by  an  em- 
ployer which  shows  no  ostensible  purpose  for  being 
in  business  except  to  produce  goods  for  commerce  is 
not  without  weight,  even  though  we  recognized  in 
Kirschbaum  v.  Walling,  that  it  might  not  always  be 
decisive,  316  U.  S.  [517],  at  page  525,  62  S.  Ct. 
at  page  1121,  86  L.  Ed.  1638.     .     .     .' 

*  ******* 


"Whether  we  will  it  or  not,  when  we  interpret 
social  statutes,  we  have  to  bear  in  mind  the  economic 
realities  to  which  they  were  directed,  and  the  posi- 
tion of  the  employee  who  seeks  coverage. 

"In  determining  that  position,  one  of  the  elements 
to  consider  is  by  whom  he  is  employed.  In  this  case, 
as  appears  from  what  has  already  been  said,  the 
employment  was  by  Sprott  who  had  undertaken,  as 
an  independent  contractor,  under  a  lease,  to  operate 
a  cafeteria  upon  premises  owned  by  Columbia,  which 
were  on  land  contiguous  to  the  building  in  which 
the  operations  of  the  steel  company  were  carried  on. 
*  ******* 

"In  ascertaining  whether  the  employees  of  Sprott 
were  engaged  in  interstate  commerce,  we  must  be 
satisfied  that  what  they  did  was  necessary  to  the  pro- 
duction of  the  goods  of  the  lessor, — that  is,  Columbia. 
Columbia,  not  Sprott,  was  engaged  in  manufacturing 
steel  for  interstate  commerce"  (Emphasis  in  each 
quotation  by  the  Court.)    (Pp.  499,  500.) 

In  distinguishing  the   Womack,  Hanson  and  Armour 
and  Co.  cases  in  this  respect,  Judge  Yankwich  said: 

"In  applying  the  test  which  Mr.  Justice  Jackson 
laid  down  in  Armour  &  Co.  v.  Wantock,  1944,  323 
U.  S.  133,  65  S.  Ct.  168,  89  L.  Ed.  118— in  deter- 
mining the  relationship  of  the  parties,  we  are  con- 
cerned, to  some  extent,  at  least,  with  the  question  of 
who  is  the  employer.  In  these  three  cases,  the  em- 
ployer was  the  person  zvho  was  actually  engaged  in 
producing  goods  for  interstate  commerce.  .  .  " 
(Emphasis  by  the  Court.) 
Tipton  v.  Bearl  Sprott  Co.,  93  F.  Supp.  496,  499, 
500,  502. 
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The  fact  therefore  that  Appellees  are  independent  con- 
tractors and  that  the  employees  involved  are  employed  by 
Appellees  and  not  by  the  producer  of  goods  in  commerce, 
is  very  significant  in  showing  that  Appellees'  activity  is 
not  part  of  any  integrated  production  process. 

Appellant  attempts  to  attach  some  significance  to  the 
contractual  arrangement  between  Appellees  and  Anaconda. 
We  submit  that  so  long  as  an  independent  contractor 
relationship  exists — and  it  is  admitted  by  stipulation — 
the  details  to  which  Appellant  refers,  cannot  have  signifi- 
cant weight — certainly  not  in  Appellant's  favor.  The 
fact,  for  example,  that  the  Union  representing  Anaconda 
employees  may  under  this  contract  discuss  food  and 
lodging  matters  with  Anaconda  cannot  bind  Appellees, 
who  must  look  only  to  their  contract  with  Anaconda. 
Concerning  the  quality  of  food,  price  and  other  concerns 
of  the  Union  and  Anaconda,  a  similar  situation  existed 
in  the  Tipton  case  where  the  eating  facility  "met  or 
bested  the  competition  in  matters  of  price,  food  quality 
and  size  of  portions"   (93  F.  Supp.  497). 

(2)  //  Appellees'  Facilities  Were  Abandoned  or  Cur- 
tailed, the  Meals  and  Lodging  Provided  Thereby 
Could  Be  Presently  Obtained  Elsewhere. 

Certainly  the  best,  if  not  the  only,  significant  test  to 
determine  whether  an  activity  is  closely  related  or  directly 
essential,  would  be  the  consequences  which  would  follow 
should  that  activity  be  curtailed  or  abandoned.  It  is  closely 
related  or  directly  essential  only  to  the  extent  that  the 
productive  process  is  substantially  dependent  upon  its 
existence.  "Closely  related"  or  "directly  essential"  can 
only  mean  that  the  activity  is  a  sufficiently  important 
part  of  the  production  process,  so  that  its  removal  would, 
in  a  substantial  respect,  prevent  or  cripple  that  process. 
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The  location  of  Appellees'  facilities  is  by  no  means 
remote  or  isolated.  The  District  Court  found  as  a  fact 
that: 

"[Appellees']  facilities  are  not  remote  and  iso- 
lated to  such  an  extent  that  it  is  removed  from  ordi- 
nary business  competition.  It  is  a  situation  different 
from  one  in  which  the  activity  is  located  in  a  remote 
and  isolated  area  where  competition  is  nonexistent." 
[Tr.  69.] 

Such  a  finding  is  amply  supported  by  the  evidence, 
most  of  which  is  by  stipulation. 

In  the  face  of  a  finding  to  the  contrary,  Appellant 
nevertheless  refers  to  the  location  of  the  facilities  in  ques- 
tion as  "one  of  the  most  remote  and  isolated  parts  of  the 
country"  (App.  Br.  11).  One  wonders  what  experience 
could  cause  such  a  statement  concerning  a  location  only 
34  miles  over  a  two-lane  paved  highway  from  U.  S. 
Highway  365,  the  main  artery  between  Los  Angeles  and 
Reno,  and  all  but  6  of  such  miles  being  on  State  Highway 
190. 

The  basis  of  the  Womack  decision  was  that  it  was 
remote  and  isolated  and  therefore  that  feeding  of  the  em- 
ployees was  so  essential  to  their  work  that  the  preparation 
and  serving  of  meals  was  necessary  to  the  production  of 
timber.  In  this  connection,  Judge  Carter  in  his  decision 
in  the  instant  case,  states: 

"I  have  given  you  one  extreme.  On  the  other 
hand,  we  have  a  different  kind  of  situation  here  en- 
tirely. We  have  a  mining  operation  within  one  mile 
of  a  small  town,  an  ordinary  town.  There  are  some 
cafes  nearby  in  that  town  and  other  towns,  there 
are  good  roads  from  one  place  to  another.     So  you 
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get  away  from  this  picture  of  isolation,  and  you  have 
a  problem  that  I  do  not  think  comes  within  that  rule." 
[Tr.   164.] 

Some  29,  or  almost  14%  of  the  Anaconda  employees 
live  and  eat  in  the  surrounding  communities,  Lone  Pine, 
Keeler,  Darwin  and  elsewhere.  This  is  the  best  possible 
evidence  that  it  is  feasible  to  obtain  board  and  lodging 
elsewhere  than  at  Appellees'  facilities.  It  is  clear  from 
the  evidence  that  Lone  Pine  alone,  with  numerous  restau- 
rants, hotels  and  boarding  and  rooming  houses,  is  acces- 
sible and  available  to  provide  board  and  lodging  for  the 
employees  who  now  board  and  lodge  at  Appellees'  facili- 
ties, should  such  be  necessary.  Appellant  in  effect  con- 
cedes this  (App.  Br.  12).  Some  10  employees  by  choice 
live  in  Lone  Pine  and  commute  daily.  The  fact  that 
school  children  also  commute  confirms  the  fact  that  this 
is  not  only  a  possible  alternative,  but  also  a  usual  one. 
Lodging  may  also  be  obtained  in  other  communities. 

In  excess  of  80%  of  the  Anaconda  employees  do  not 
eat  at  Appellees'  facility.  75%  do  not  live  at  the  facility. 
This  means  that  only  some  49  employees  would  have  to 
obtain  board  and  lodging  in  surrounding  communities 
in  the  event  Appellees'  facilities  were  abandoned.  An 
additional  13  who  live  at  the  facility  but  do  not  eat  there, 
would  have  to  find  lodging.  Almost  one  half  the  number 
of  employees  of  Anaconda  who  would  be  displaced  if 
Appellees'  facility  were  abandoned,  already  live  and  eat 
in  the  surrounding  communities.  And  sometimes  the  num- 
ber of  employees  who  reside  in  Appellees'  facilities  is 
as  low  as  30. 

At  least  one-half  of  the  employees  who  utilize  Appellees' 
facilities  own  their  own  cars.     Assuming  that  the  other 


half  do  not  own  their  own  cars,  it  would  be  quite  usual 
to  obtain  rides  with  the  half  that  do,  or  others  that  regu- 
larly commute  from  the  surrounding  communities.  In 
addition,  transportation  to  and  from  Lone  Pine,  ranging 
in  frequency  from  six  times  daily  to  once  or  twice  an 
hour,  is  available.  All  of  the  communities  are  connected 
by  paved  two-lane  highways,  open  the  year  around  with 
only  rare  exceptions  which  are  quickly  removed. 

No  significant  problem  with  respect  to  obtaining  meals 
or  food  would  exist.  Two  restaurants  already  exist  at 
Darwin,  one  of  which,  among  other  things,  already  serves 
steak  dinners.  In  addition,  there  are  two  grocery  stores 
where  food  may  be  obtained.  Meals  are  also  available 
in  the  surrounding  communities. 

Thus  the  facts  show  without  any  significant  contradic- 
tion that  even  if  Appellees'  facilities  were  shut  down  that 
those  employees  of  Anaconda  who  eat  and  reside  there 
could  find  presently  existing  facilities  to  substitute  for 
those  provided  by  Appellees. 

Three  employees  presently  utilizing  Appellees'  facilities 
testified  that  if  such  facilities  were  shut  down  they  would 
obtain  food  and  lodging  elsewhere.  Such  an  occurrence 
would  not  affect  their  employment  with  Anaconda.  One 
owned  a  home  in  Darwin  where  he  would  move  [Tr.  103- 
104,   106-107,   110-111]. 

In  any  case,  the  existing  facilities,  even  assuming  some 
of  them  not  to  be  the  best  substitute  for  Appellees'  facili- 
ties, would  nevertheless  be  quite  adequate  as  a  temporary 
measure  pending  the  obtaining  of  better  facilities.  For 
example,  even  some  of  the  housing  facilities  which  Appel- 
lant claims  are  the  more  expensive,  are  actually  within 
the  means   of  the  Anaconda   employees — certainly   on   a 


temporary  basis.  As  of  September  15,  1952,  these  em- 
ployees earned  at  least  from  $86.13  to  $109.65  per  week 
in  addition  to  health  and  welfare,  premium  pay  and 
other  fringe  benefits. 

Appellant  in  its  brief  quotes  the  rates  for  the  most 
expensive  motel  accommodations  as  being  out  of  the 
question  for  the  "ordinary  miner."  Actually  this  most 
expensive  rate  upon  a  daily,  not  weekly  or  monthly,  basis 
would  cost  each  of  two  employees  $82.50  per  month,  per- 
haps one-fifth  of  the  monthly  income  of  the  lowest  paid 
employee.  Other  accommodations  are,  of  course,  much 
lower  in  cost. 

In  addition,  many  employees  who  reside  and  eat  at  Ap- 
pellees' facilities  upon  obtaining  employment  at  the  mine, 
frequently  leave  such  facility.  Upon  doing  so,  they  ob- 
tain lodging  and  their  meals  elsewhere  without  affecting 
their  employment  with  Anaconda.  During  the  month  of 
August,  1953,  for  example,  this  was  done  by  at  least 
three  employees  without  affecting  their  employment  rela- 
tionship. It  is  obvious  therefore  that  such  employees 
could  just  as  well  temporarily  obtain  lodging  and  meals 
at  other  places  pending  their  obtaining  a  permanent  loca- 
tion. Appellees'  facilities  cannot  be  in  any  essential  in 
this  respect.  Indeed,  the  District  Court  specifically  found 
that  the  presence  or  absence  of  such  facilities  would  not 
be  a  deciding  or  important  factor  in  the  existence  of  a 
labor  supply. 

The  District  Court  also  found  that  Appellees'  facilities 
are  maintained  for  the  convenience  of  Anaconda  employees 
only. 


—50— 

It  was  found,  too,  that  in  the  event  Appellees'  facilities 
were  curtailed  or  abandoned,  the  employees  who  might 
leave  could  be  replaced  normally  within  a  relatively  short 
time.  Those  who  did  not  leave  could  obtain  lodging  and 
meals  elsewhere  in  the  vicinity.  Lodging  has  been  and 
could  be  obtained  at  the  housing  facilities  located  at  the 
mine  by  renting  or  purchasing  trailers,  or  in  the  neighbor- 
ing communities.  Meals,  groceries,  commissary  and  simi- 
lar items  could  be  obtained  at  Lurcott's  store,  at  eating 
and  grocery  establishments  located  in  Darwin  and  in  the 
surrounding  communities.  In  any  case  such  facilities,  in 
all  probability,  would  respond  to  any  increased  demand. 

It  was  further  specifically  found  by  the  District  Court 
that  there  would  only  be  a  temporary  inconvenience  to 
the  operation  of  the  mine  in  the  event  that  Appellees' 
facilities  should  be  curtailed  or  abandoned  entirely.  Even 
during  this  temporary  period  the  effect  upon  the  produc- 
tion at  the  mine  would  be  insubstantial.  In  such  event 
there  would  be  no  significant  effect  upon  total  shipments 
from  the  mine,  particularly  in  view  of  the  stocks  of  ore 
that  are  kept  in  reserve.  The  correctness  of  this  finding 
is  shown  by  actual  experience  which  is  uncontradicted, 
namely,  that  during  the  period  of  a  recent  strike  threat 
some  20  to  25  employees  terminated  their  employment 
without  affecting  shipments  of  ore  from  the  mine  as  a 
result  thereof. 
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(3)  Even    Assuming    That    Equivalent    Facilities    Were 
Not  Instantly  Available  Upon  the  Abandonment  or 
Curtailment  of  Appellees'  Facilities,  the  Already  Ex- 
isting   Restaurants,    Stores    and   Housing   Facilities 
Could  Quickly  Meet  the  Additional  Demand. 
In  determining  whether  or  not  Appellees'  facilities  are 
closely  related  to  or  directly  essential  to  the  production 
of  goods  for  commerce,  it  is  necessary  to  consider  what, 
as   a  matter   of   common   knowledge   and   reasonableness, 
would  occur  in  the  event  of  the  abandonment  or  curtail- 
ment of  such  facilities.    Appellant  contends  that  we  cannot 
look  to  what  would  happen  if  Appellees'   facilities  were 
curtailed  or  abandoned,  citing  the  Womack  case. 

But  this  is  not  what  Womack  says.  As  quoted  by  Ap- 
pellant, Womack  says,  ".  .  .  it  is  not  what  could  have 
been  the  fact,  but  what  actually  was  the  fact,  upon  which 
the  decision  must  rest."  (132  F.  2d  101,  107.)  That 
case  thus  states  that  what  must  be  looked  to  are  the 
facts  as  they  are,  not  what  they  might  be.  We  do  not 
take  issue  with  this  statement  because  it  does  not — in- 
deed it  could  not — be  construed  to  hold  that  the  situation 
cannot  be  looked  to  as  to  what  would  happen  if  the 
Appellees'  facility  were  abandoned  or  curtailed.  This  is 
part  of  "what  the  facts  actually  are."  Otherwise  it  would 
be  impossible  to  apply  the  test  established  by  the  Act, 
namely,  whether  the  activity  is  closely  related  or  directly 
essential  to  the  production  of  goods. 

How  else  can  the  significance  of  an  activity  be  deter- 
mined, except  to  consider  the  consequences  of  its  absence. 
It  is  absurd  to  say  that  we  can  look  only  at  a  static  situ- 
ation— only  the  one  which  exists  at  the  instant  of  con- 
sideration. A  simple  example  should  suffice.  If  it  were 
necessary  to  determine  whether  or  not  a  fire  department 
were  directly  essential  to  the  safety  of  a  community,  the 
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obvious  consideration  would  be  the  consequences  of  not 
having  a  fire  department.  Appellant,  however,  would 
have  us  conclude  that  merely  because  there  was  no  fire 
in  progress  at  the  time  of  the  consideration,  a  fire  depart- 
ment is  not  essential  to  the  safety  of  a  community.  The 
only  element  of  any  significance  is  what  may  happen  as 
a  matter  of  common  knowledge,  if  no  fire  department  were 
established. 

Thus  in  the  case  cited  by  Appellants  concerning  fire- 
men,7 the  Court  in  considering  this  very  question,  and  as 
quoted  by  Appellant,  said:  ".  .  .  in  the  event  they  [the 
communities]  were  destroyed  by  fire  the  smooth  function- 
ing of  the  plant  would  be  interrupted"  (208  F.  2d  805, 
811). 

In  the  instant  case  the  facts  show  there  would  be  no 
such  interruption.  In  addition,  Appellant  itself  relies  on 
facts  not  part  of  what  it  says  are  the  "facts  as  they  are," 
in  attempting  to  make  significance  out  of  the  fact  that 
the  facilities  were  once  operated  by  Anaconda. 

If  within  a  short  time  following  the  abandonment  or 
curtailment  of  Appellees'  facilities,  substitute  facilities, 
not  instantly  available,  should  shortly  become  available, 
it  is  clear  that  the  abandoned  facilities  could  not  possibly 
be  directly  essential  to  the  production  of  ore  for  commerce. 
This  is  particularly  true  if  facilities,  even  though  not  as 
desirable,  are  nevertheless  available  during  the  interim. 
The  fact  therefore  that  this  potential  situation  existed 
would  be  most  relevant  in  determining  the  question  of 
whether  the  activities  of  Appellees'  employees  are  closely 
related  or  directly  essential  to  the  production  of  goods. 


^General  Electric  Co.  v.  Porter,  208  F.  2d  805;  cert,  den.,  347 
U.  S.  951. 
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The  facts  show  in  the  instant  case  that  present  facilities 
exist  to  take  care  of  any  additional  demands  resulting 
from  the  abandonment  of  Appellees'  facilities.  But  even 
if  this  were  not  the  case,  facilities  are  presently  available 
which  could  be  readily  expanded  to  accommodate  the  needs 
of  such  employees. 

Thus  there  are  presently  two  existing  restaurants  in 
nearby  Darwin,  one  of  which  serves  steak  dinners  and 
which,  without  any  question,  would  be  most  happy  to 
serve  more  of  such  dinners.  Both  restaurants  would  un- 
doubtedly expand  their  fare  and  hours  of  operation  should 
the  demand  warrant  it.  Such  expansion  is  not  even 
required  in  the  surrounding  communities.  However, 
should  such  expansion  be  warranted,  it  would  undoubtedly 
immediately  follow. 

Judge  Carter,  in  deciding  this  case,  very  ably  stated 
this  concept  as  follows: 

"Congress  passed  this  law  having  in  mind  that 
this  is  a  competitive  society.  We  have  free  enter- 
prise. They  didn't  say  so  in  the  statute,  but  they 
knew  that.  We  assume  they  had  that  in  mind.  So 
what  happens?  If  the  Anderson  commissary  should 
close  down,  I  haven't  a  doubt  but  what  the  people 
who  operate  restaurants  in  the  town  of  Darwin  would 
expand  their  facilities  if  there  was  trade  coming  into 
these  other  restaurants.  If  men  came  and  wanted 
meals,  I  don't  know  of  any  merchant  that  would  turn 
away  business  that  comes  to  his  door,  and  I  haven't 
a  doubt  but  what  if  the  Anderson  operation  would 
close  down,  outside  of  some  slight  initial  period  of 
readjustment,  that  the  needs  of  the  workers  in  the 
industry  could  be  well  taken  care  of  probably  right 
in  the  town  of  Darwin,  not  even  having  to  worry 
about  these  towns  14  to  38  miles  away."     [Tr.  164.] 
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(4)  Actual  Experience  Elsewhere  With  Appellees'  Type 
of  Facility  Under  Similar  Circumstances,  Demon- 
strates That  Such  Facility  Is  Not  Closely  Related  or 
Directly  Essential  to  the  Production  of  Goods  for 
Commerce. 

Expert  evidence,  which  is  uncontradicted,  establishes 
that  the  type  of  facility  involved  here  has  become  less  and 
less  frequent  as  a  means  for  providing  food  and  lodging 
for  mining  employees.  Because  of  improved  roads,  better 
transportation  and  an  increased  desire  for  community  liv- 
ing, such  employees  will  tend  more  and  more  to  live  in 
communities  at  considerable  distances  from  their  place  of 
work.  It  is  frequent  that  persons  employed  in  mining 
operations  will  live  in  communities  at  a  distance  of  30  to 
40  miles  from  their  places  of  work  and  commute  daily  by 
automobile,  bus  or  other  means  of  transportation.  This 
is  most  relevant  evidence  establishing  that  the  activities 
of  Appellees'  employees  are  not  closely  related  or  directly 
essential  to  production  of  ore  for  commerce. 

Expert  and  uncontradicted  testimony  also  establishes 
that  on  several  occasions  in  mining  communities  in  the 
Western  states,  facilities  similar  to  those  involved  here 
and  under  circumstances  similar  in  material  respects  to 
those  of  Appellees'  operation,  had  been  curtailed  or  aban- 
doned without  affecting  either  the  production  of  the  mine 
or  the  availability  of  employees. 

Typical  of  such  a  situation  is  the  United  States  Mining 
Co.,  near  Bingham,  Utah,  which  shut  down  its  lodging 
and  boarding  facility  entirely  in  1946.  In  another  in- 
stance,  an   Appellee-type    facility   under    similar   circum- 
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stances  was  completely  destroyed  by  fire.  It  has  not  been 
rebuilt.  The  employees  in  each  case  who  formerly  lived 
and  ate  at  the  Appellee-type  facility  continued  their  em- 
ployment and  obtained  their  lodging  and  meals  elsewhere, 
In  some  cases,  the  facilities  in  nearby  towns  expanded  to 
take  care  of  the  increased  demand.  In  others,  the  em- 
ployees located  in  communities  at  some  distance  from  the 
mine  and  commuted  daily.  In  still  others,  the  employees 
obtained  housing  facilities  and  provided  their  own  meals. 
Neither  production  nor  the  availability  of  employees  was 
substantially  affected  [Tr.  71]. 

Another  situation  is  the  Mountain  City  Copper  Com- 
pany operation,  located  about  four  miles  from  the  town 
of  Mountain  City,  Utah,  where  a  facility  similar  to  that 
of  Appellees'  was  established.  Family  facilities — houses 
and  apartment  units — were  available  for  about  150  fam- 
ilies. About  100  single  men  obtained  lodging  and  meals 
at  a  facility  similar  to  Appellees'  operated  by  an  indepen- 
dent contractor.  During  a  period  of  some  12  years  from 
1935  to  1947,  the  number  of  persons  who  utilized  this 
facility  steadily  decreased  until  at  the  end  of  the  period  it 
had  been  discontinued  entirely  and  had  been  taken  over  by 
a  man  and  his  wife  who  provided  lodging  and  meals 
for  18  to  20  employees.  The  remaining  75  or  80  were 
lodging  and  eating  elsewhere,  or  rotating  between  the 
various  facilities  in  the  area.  During  the  same  period 
people  in  the  town  of  Mountain  City — population  about 
200  in  1935 — began  taking  in  boarders.  Eventually,  there 
were  two  rooming  houses  and  a  hotel  operating  in  the 
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town.  The  mine  facility  became  unattractive  as  a  business 
proposition.  Its  discontinuance  did  not  affect  the  pro- 
duction of  the  mine.  During  the  period  involved  the 
number  of  employees  remained  at  approximately  300 
[Tr.  70-71]. 

In  many  mining  operations,  no  facilities  such  as  Ap- 
pellees' have  existed  at  all.  Persons  employed  at  such 
mining  operations  have  lived  or  are  living  at  distances 
ranging  from  30  to  38  miles  and  commute  by  automobile 
or  bus  daily  to  and  from  the  mine.  In  some  cases  as 
many  as  one-half  of  the  employees  at  the  mine  will  so 
commute.  Among  several  specific  instances  are  the  Utah- 
Delaware  Mining  Company  and  other  mining  operations 
in  Bingham  Canyon,  Utah,  and  the  National  Tunnel  and 
Mines  Company,  Tooele,  Utah  [Tr.  71-72]. 

Judge  Carter  in  his  opinion  in  this  case  stated: 

"I  think  that  this  commissary,  boarding  house,  was 
more  essential  to  the  mining  operation  when  it  first 
started  than  it  is  now,  and  the  longer  the  operation 
progresses  there  the  less  essential  it  will  be.  It  is 
a  convenience,  a  convenience  particularly  to  the  type 
of  man  who  has  no  family  or  who  is  willing  to  leave 
his  family  and  go  in  and  take  a  job.  But  I  can't 
find  that  its  operation  is  essential  to  the  production 
of  goods.    .    .    ."    [Tr.  164-165.] 

In  support  of  this  statement  are  the  following  facts: 
In  1945  production  at  the  Darwin  mine  amounted  to 
150  tons  per  day.     There  were  6  housing  units  and  20 
trailers  at  the  mine;  and  Appellees'  facilities  were  some- 
what more  utilized   than  today.      During   1953,   produc- 
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tion  was  approximately  450  tons  per  day.  There  are 
61  housing  units  and  37  trailers  at  the  mine;  and  an 
average  of  62  persons  reside  in  Appellees'  facilities. 
During  this  period  employment  has  correspondingly  in- 
creased at  the  mine  [Tr.  72]. 

It  is  difficult  to  see,  under  the  facts  of  this  case,  how 
it  can  seriously  be  urged  that  Appellees'  facilities  are 
closely  related  and  directly  essential  to  the  production  of 
goods.  The  overwhelming  evidence  in  the  case  is  directly 
to  the  contrary.  In  most  respects  the  evidence  is  uncon- 
tradicted. Appellee's  facilities  are  a  matter  of  convenience 
and  not  of  necessity.    The  District  Court  so  found. 

Appellant's  major  effort  is  to  extend  the  holding  in  the 
Womack  case  to  the  quite  different  factual  situation  of 
this  case. 

That  case,  however,  does  not  warrant  the  finding  urged 
by  Appellant.  In  addition,  the  principal  basis  for  the 
holding  in  that  case  was  removed  by  the  later  decision  of 
the  United  States  Supreme  Court  in  the  McLeod  case. 
Furthermore,  the  1949  amendment  to  Section  3(j),  which 
section  controls  this  decision,  both  by  its  plain  wording 
and  by  its  very  explicit  legislative  history,  requires  that 
the  judgment  of  the  District  Court  be  affirmed. 
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II. 

Assuming  the  Act  Were  Held  to  Cover  the  Activities 
of  Appellees'  Employees,  Appellees'  Business  Is 
Exempt  as  a  Retail  or  Service  Establishment 
Within  the  Meaning  of  Section  13(a)(2). 

We  believe  that  the  facts  in  this  case  clearly  warrant 
a  holding  that  the  Act  was  not  intended  to  cover  the 
activities  of  Appellees'  employees  and  that  the  District 
Court's  decision  in  this  respect  should  be  affirmed.  In  the 
event,  however,  that  this  Court  should  find  that  the  Act 
does  cover  such  activities,  Appellees'  operation  is  never- 
theless exempt  as  a  retail  and  service  establishment  within 
the  meaning  of  Section  13(a)   (2). 

A.  In  the  Event  the  Court  Should  Find  Coverage,  It  Can 
Then  Consider  the  Application  of  Sections  13(a)(2)  and 
(1). 

Although  Judge  Carter  also  found  that  Appellees'  oper- 
ation was  a  retail  and  service  establishment  under  that 
section  [Tr.  165],  no  findings  were  made  on  this  issue 
or  on  the  issue  involving  Section  12(a)  (1),  discussed 
below,  because  such  findings  were  unnecessary  in  view 
of  the  finding  on  the  coverage  question. 

We  submit,  however,  that  such  questions  may  be  de- 
cided upon  the  basis  of  the  present  record  without  the 
necessity  of  remanding  the  case  to  the  District  Court  for 
retrial  on  this  question,  with  consequent  time  and  expense 
to  the  parties  involved.  In  both  the  Answer  [Tr.  13] 
and  in  the  Pre-trial  Stipulation  and  Order,  the  issues 
concerning  the  application  of  Sections  13(a)  (2)  and 
13(a)  (1)  of  the  Act,  were  raised  [Tr.  30-31  and  83]. 
The  parties  proceeded  to  trial  on  the  basis  of  all  three 
issues.     Both  parties  presented  their  case  upon  the  basis 
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of  the  issues  raised  by  Section  13(a)   (2)  and  13(a)   (1), 
as  well  as  on  the  question  of  coverage  [Tr.  148-161]. 

The  evidence  concerning  the  exemption  questions  is 
established  by  stipulation  or  by  uncontradicted  evidence. 
A  substantial  part  of  the  evidence  is  documentary  [Def.- 
App.  Exhibits  A  through  H,  inclusive]. 

Under  these  circumstances  should  this  Court  find  that 
the  Act  covers  the  activities  of  the  employees  involved 
here,  it  can  then  consider  the  application  of  Section 
13(a)  (2)  and  13(a)  (1)  upon  the  basis  of  the  present 
record. 

Thus,  in  Sbicca-Del  Mac  v.  Miliiis  Shoe  Co.  (8th  Cir. 
1944),  145  F.  2d  389,  the  Eighth  Circuit  Court  of  Ap- 
peals stated: 

"The  trial  court  made  no  findings  of  fact  nor  con- 
clusions of  law,  as  required  by  Rule  52(a)  of  the 
Rules  of  Civil  Procedure,  upon  the  defenses  of  ouster 
and  waiver.  Since  the  facts  relied  upon  to  support 
these  two  defenses  are  in  the  record  and  undisputed 
we  shall  not  remand  the  case  for  this  reason  alone 
but  will  in  the  exercise  of  our  jurisdiction  under  such 
circumstances  consider  and  determine  them.  See 
Mayo  v.  Lakeland  Highlands  Canning  Co.,  309  U.  S. 
310,  316,  60  S.  Ct.  577,  84  L.  Ed.  774;  Heifer  v. 
Corona  Products,  8  Cir.,  127  F.  2d  612;  Knapp  v. 
Imperial  Oil  &  Gas  Products  Co.,  4  Cir.,  130  F.  2d 
1,  3;  Hurwitz  v.  Hurwitz,  78  U.  S.  App.  D.  C.  66, 
136  F.  2d  796;  Brown  v.  Quinland,  Inc.,  7  Cir.,  138 
F.  2d  228,  229;  Bowles  v.  Russell  Packing  Co.,  7 
Cir.,  140  F.  2d  354." 

Sbicca-Del  Mac  v.  Milius  Shoe  Co.,  145  Fed.  2d 
389,  400. 
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In  Flotation  Systems  v.  United  States  (9th  Cir.  1943), 
136  F.  2d  483,  this  Court  stated: 

"In  its  answer  Flotation  pleaded  by  way  of  offset 
the  sum  of  $705.72  paid  by  it  in  discharge  of  certain 
bills  which  it  wras  said  Pollia  should  have,  but  did 
not,  pay.  Flotation  offered  evidence  in  support  of 
this  offset,  and  so  far  as  we  can  see  there  is  no 
countervailing  proof.  The  court  made  no  finding  on 
the  subject  and  no  award.  On  the  appeal  counsel 
for  Flotation  has  insisted  that  it  was  entitled  to 
credit  for  this  amount,  whereas  counsel  for  Pollia 
has  failed  to  discuss  the  subject  at  all.  We  conclude 
that  an  offset  against  the  judgment  in  the  sum  of 
$705.72  should  have  been  allowed.     .     .     ." 

Flotation  Systems  v.  United  States,  136  F.  2d  483, 
484. 

B.  The  Evidence,  Which  Is  Uncontradicted,  Clearly  Shows 
That  Appellees'  Facility  Is  a  Retail  or  Service  Establish- 
ment Under  Section  13(a)(2). 

Section  13(a)(2)  of  the  Act  provides: 

"Sec.  13.  (a)  The  provisions  of  sections  6  and  7 
shall  not  apply  with  respect  to  .  .  .  (2)  any  em- 
ployee employed  by  any  retail  or  service  establish- 
ment, more  than  50  per  centum  of  which  establish- 
ment's annual  dollar  volume  of  sales  of  goods  or 
services  is  made  within  the  State  in  which  the  estab- 
lishment is  located.  A  'retail  or  service  establish- 
ment' shall  mean  an  establishment  75  per  centum  of 
whose  annual  dollar  volume  of  sales  of  goods  or 
services  (or  of  both)  is  not  for  resale  and  is  recog- 
nized as  retail  sales  or  services  in  the  particular  in- 
dustry;   .     .    ." 
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This  definition  sets  up  three  criteria  to  determine  what 
constitutes  a  retail  or  service  establishment: 

(1)  More  than  50%  of  the  establishment's  annual 
dollar  volume  of  sales  of  goods  or  services  must  be  made 
in  California. 

(2)  75%  or  more  of  the  establishment's  annual  dollar 
volume  of  sales  of  goods  or  services,  or  both,  must  not 
be  for  resale. 

(3)  75%  or  more  of  the  establishment's  sales  or  serv- 
ices must  be  recognized  as  retail  sales  or  services  in  the 
particular  industry. 

The  first  two  of  these  criteria  have  been  established 
by  the  Stipulation  of  Facts  and  incorporated  in  the  Find- 
ings of  Fact  [Tr.  73]  which  provide: 

"(18)  All  of  defendants'  annual  dollar  gross  in- 
come at  their  Darwin  operation  results  from  the 
furnishing  of  goods  and  services  within  the  State  of 
California. 

"(19)  All  of  the  meals  served,  goods  sold  or  lodg- 
ing furnished  by  defendants  at  their  Darwin  oper- 
ation are  to  persons  who  consume  such  meals  or 
goods  or  utilize  such  services  in  the  Anaconda  area 
and  within  the  State  of  California." 

With  respect  to  the  third  requirement,  namely  that  75% 
or  more  of  the  annual  dollar  volume  of  sales  of  goods  or 
services  must  be  recognized  as  retail  sales  or  services  in 
the  particular  industry,  Appellees  have  introduced  the 
following  evidence,   which   is   uncontradicted: 

(a)  The  testimony  of  the  Secretary  and  General  Coun- 
sel of  the  National  Restaurant  Association  who  testified 
that  his  Association  represented  approximately  80%  of  the 
total   dollar   volume   of    the    restaurant    industry    in   the 
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United  States;  that  he  was  familiar  with  Appellees'  type 
of  operation;  that  Appellees  were  members  of  his  Asso- 
ciation; that  the  term  "retail  sale  or  service"  has  a  recog- 
nized meaning  in  the  restaurant  industry;  that  such  term 
is  defined  as  the  sale  or  service  of  a  meal  to  the  consumer, 
and  generally  consumed  on  the  premises  of  the  establish- 
ment ;  that  Appellees'  sales  and  services  are  included  within 
this  definition  and  are  recognized  and  known  as  retail 
sales  and  services  in  and  by  the  restaurant  industry;  that 
the  type  of  establishment  operated  by  Appellees  was  part 
of  the  restaurant  industry  and  participates  in  the  activities 
of  the  Association  in  the  same  maaner  as  its  other  types  of 
operations;  that  Appellees'  and  similar  operations  are 
treated  as  part  of  the  restaurant  industry  for  the  purposes 
of  publications,  conventions  and  other  activities.  Various 
documents  were  introduced  as  further  proof  of  the  fore- 
going [Tr.  148-154;  Def.-App.  Exhibits  A  to  E  inclu- 
sive]. 

(b)  It  was  stipulated  that  the  Secretary  of  the  South- 
ern California  Restaurant  Association  would  testify  sub- 
stantially the  same  with  respect  to  the  Southern  Califor- 
nia area8   [Tr.   150,   160-161;  Def.-App.  Exhibit  H]. 

(c)  Testimony  and  documents  establish  that  the  United 
States  Bureau  of  Census  in  its  1948  Census  of  Business 
and  in  its  proposed  1953  Census  of  Business  placed 
Appellees'  type  of  activity  in  the  category  of  a  retail 
trade    [Tr.    152-153;    Def.-App.    Exhibit    F]. 

(d)  Testimony  and  documents  were  introduced  to  show 
that   the   United   States    Office   of   Price   Administration, 


8Appellant's  statement  (App.  Br.  8)   that  only  one  witness  testi- 
fied on  this  subject  is  therefore  incorrect. 
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during  the  period  of  its  existence,  included  Appellees' 
type  of  establishment  in  its  survey  and  compilation  of 
statistics  concerning-  the  restaurant  industry  [Tr.  153-154, 
Def.-App.  Exhibit  G]. 

This  evidence  shows  that  the  trade  associations  of 
which  Appellees  are  a  part,  both  national  and  state,  the 
United  States  Census  Bureau  and  the  United  States  Office 
of  Price  Administration  during  its  existence,  all  recognize 
that  Appellees'  sales  and  service  are  retail  sales  or  services 
in  the  industry  of  which  Appellees  are  a  part. 

Appellant  did  not  introduce  a  single  item  of  evidence 
to  rebut  this  proof.  Appellant  did  introduce  its  Exhibit 
4,  Interpretative  Bulletin;  Part  779,  Title  29,  Chap.  V, 
Code  of  Federal  Regulations,  presumably  for  the  pur- 
pose of  showing  that  the  Administrator  of  the  Act  had 
found  that  Appellees'  type  of  operation  was  not  so  recog- 
nized. It  completely  fails  to  do  so.  In  the  first  place,  no 
evidence  whatever  was  introduced  by  Appellant  to  show 
that  the  Administrator  had  even  made  an  investigation 
or  determination  which  would  cover  Appellees'  type  of 
operation.  There  is  nothing  to  show  that  the  Adminis- 
trator himself  does  not  consider  Appellees'  activities  to 
be  recognized  as  a  retail  sale  or  service  in  the  industry. 
Furthermore,  it  should  be  noted  that  the  question  is  not 
whether  the  Administrator  recognizes  the  activity  as  a 
retail  sale  or  service.  The  criterion  is  whether  or  not  the 
activity  is  so  recognized  in  the  industry.  The  Adminis- 
trator himself  has  made  no  finding  that  it  is  not. 

The  Act  and  the  Congressional  history  on  the  subject 
have  not  confined  the  evidence  on  this  question.  On  the 
contrary,  the  Congressional  history  is  conclusive  that  the 
question  is  not  to  be  decided  by  the  Administrator  alone, 


by  trade  organizations  alone,  or  by  any  other  persons  or 
organizations  alone,  but  rather  that  all  evidence  which 
would  bear  upon  this  issue  should  be  considered  by  the 
Court. 

Senator  Holland,  who  was  the  sponsor  of  the  amend- 
ment to  Section  13(a),  which  was  adopted  by  Congress, 
said  in  debate  on  the  amendment : 

"Mr.  Douglas:  I  understand  that  the  interpreta- 
tion which  would  be  made  would  be  that  given  to 
'retail  sale'  by  a  trade  association. 

Mr.  Holland:  That  is  one  criterion,  of  course; 
but  I  do  not  believe  the  Senator  from  Illinois,  and 
certainly  not  the  Senator  from  Florida,  would  wish 
to  delegate  full  authority  in  the  matter  to  a  trade 
association  or  any  other  interested  group. 

Mr.  Douglas:  Its  interpretation  would  be  very 
persuasive,  would  it  not,  even  if  not  controlling? 

Mr.  Holland:  Yes,  it  would  be  quite  persuasive." 
(95  Cong.  Rec.   p.   12501.) 

"Mr.  Holland:  .  .  .  The  question  is  what  consti- 
tutes a  retail  sale  and  what  constitutes  service,  and  in 
each  case  that  is  not  defined  in  the  Act,  but  instead  is 
defined  variably  in  various  industries,  by  determin- 
ing what  are  the  habits  and  practices  in  the  industry. 

Mr.  Aiken:  Let  me  put  the  question  in  another 
way.  Why  are  these  words  necessary  to  the  amend- 
ment, and  in  what  way  do  they  strengthen  and  clar- 
ify it? 

Mr.  Holland:  They  make  it  very  clear,  crystal 
clear,  that  no  one  standard  can  apply  to  every  type 
of  business,  but  that  the  standard  we  are  trying  to 
write  is  to  give  weight  to  a  certain  type  of  sale,  which 
is  a  bona  fide  retail  sale,  and  for  the  determination 
of   that  the  Administrator  and  the   courts,   as   well 
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as  the  people  who  are  in  business,  are  warned  that 
the  rules  prevailing  in  the  business,  the  understand- 
ing of  the  term  in  the  business,  would  apply  with 
complete  knowledge  that  the  same  understanding  may 
not  apply  in  different  businesses,  because  the  same 
standard  or  rule  cannot  at  all  be  safely  applied  to  all 
businesses." 

(95  Cong.  Rec.  p.  12510.) 

All  the  evidence  in  this  case  supports  the  finding  that 
Appellees'  operation  is  recognized  as  a  retail  sale  or  serv- 
ice in  the  industry.  This  evidence  is  substantial  and 
stands  uncontradicted  and  unrebutted.  At  least  two- 
thirds  of  the  necessary  proof  on  this  question  was  stipu- 
lated, and  the  remaining  one-third  was  established  by  sub- 
stantial, uncontradicted  evidence. 

Prior  to  its  amendment  in  1949,  Section  13(a)(2)  of 
the  Act  provided: 

"The  provisions  of  Section  6  and  7  shall  not  apply 
with  respect  to  .  .  .  (2)  any  employee  engaged 
in  any  retail  or  service  establishment  the  greater  part 
of  whose  selling  or  servicing  is  in  intrastate  com- 
merce." 

The  Administrator  was  strongly  criticized  in  Congress, 
prior  to  the  adoption  of  the  1949  amendments,  for  his 
erroneous  conclusions  as  to  what  constituted  a  retail  or 
service  establishment  under  this  section.  The  Adminis- 
trator had  gone  so  contrary  to  recognized  concepts  of  a 
retail  transaction  that  Congress  in  the  1949  amendments 
established  specified  criteria  to  be  applied  in  determining 
this  question. 

There  can  be  no  doubt  that  the  type  of  operation  in- 
volved here  is  within  the  retail  or  service  exemption,  even 


assuming  coverage.     The  legislative  history  resulting  in 
the  amended  Section  13(a)(2)  is  clear. 

The  text  of  the  House  Managers'  Statement9  reporting 
on  the  House-Senate  conference  bill  which  contained  the 
1949  amendments  as  adopted,  includes  the  following: 

"Exemptions 

"General  statement. — The  House  bill  substantially- 
revised  Section  13(a)(2)  of  the  Act  relating  to  re- 
tail and  service  establishments.     .     .     ." 

******** 

"Retail  and  service  establishments. — Both  the 
House  bill  and  the  Senate  amendment  contained  an 
identical  amendment  providing  for  an  exemption  for 
retail  and  service  establishments  (Sec.  13(a)(2)). 
The  amendment  was  continued  in  the  conference 
agreement. 

"The  amendment  (Sec.  13(a)(2))  agreed  to  in 
conference  clarifies  the  existing  exemption  by  de- 
fining the  term  'retail  or  service  establishment'  and 
stating  the  conditions  under  which  the  exemption 
shall  apply.  This  clarification  is  needed  in  order  to 
obviate  the  sweeping  ruling  of  the  Administrator  and 
the  courts,  that  no  sale  of  goods  or  services  for  bus- 
iness use  is  retail.  See  Roland  Electrical  Co.  v. 
Walling  (326  U.  S.  657;  McComb  v.  Diebert  (E.  D. 
Pa.  1949),  16  Labor  Cases,  Par.  64,982;  McComb 
v.  Factory  Stores  (81  F.  Supp.  403  (N.  D.  Ohio 
1948)). 

"Under  paragraph  (2)  of  Section  13(a)  as  agreed 
to  in  conference,  an  establishment  is  an  exempt  retail 
or  service  establishment  if  it  meets  three  tests: 


eHouse  of  Representatives  Report  No.  1453,  81st  Congress,   1st 
Session,  October  17,  1949. 
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"First,  over  50  per  cent  of  the  establishment's 
sales  by  annual  dollar  volume  of  goods  or  services 
must  be  made  within  the  state  in  which  the  establish- 
ment is  located.  The  requirement  that  the  greater 
part  of  the  selling  or  servicing  be  in  intrastate  com- 
merce, found  in  the  present  law,  is  eliminated  be- 
cause of  the  tendency  of  the  courts  to  hold  that  many 
sales  or  services  made  or  performed  within  a  state 
are  not  intrastate  sales  or  services.  See  Kirschbaum 
v.  Walling  (316  U.  S.  517,  526) ;  Boutell  v.  Walling 
(327  U.  S.  463,  467).  Under  the  new  test,  if  the 
sales  are  made  within  the  state  in  which  the  estab- 
lishment is  located,  it  is  immaterial  that  the  sales 
(a)  are  made  pursuant  to  prior  orders  from  custo- 
mers, (b)  contemplate  the  purchase  of  goods  by  the 
establishment  from  outside  the  state  to  fill  custo- 
mers' orders,  or  (c)  are  made  to  customers  who  are 
engaged  in  interstate  commerce  or  in  the  production 
of  goods  for  interstate  commerce.  In  this  connection, 
see  Walling  v.  Jacksonville  Paper  Co.  (317  U.  S. 
564). 

"The  second  test  provides  that  in  order  for  an  es- 
tablishment to  be  exempt,  not  less  than  75  per  cent 
of  its  annual  dollar  volume  of  sales  of  goods  or  serv- 
ices (or  both)  must  not  be  for  resale.  In  other 
words,  at  least  three-fourths  of  the  goods  or  services 
(or  both)  sold  must  be  to  purchasers  who  do  not 
buy  for  the  purpose  of  reselling.  Normally,  goods 
are  to  be  considered  as  sold  for  resale  even  though 
the  purchaser  sells  them  in  an  altered  form.     .     .     ." 

"The  third  test  provides  that  75  per  cent  of  the 
establishment's  annual  dollar  volume  of  sales  of  goods 
or  services  (or  of  both)  must  be  recognized  in  the 
particular  industry  as  retail  sales  or  services.  Under 
this  test  any  sale  or  service,  regardless  of  the  type 
of  customer }  will  have  to  be  treated  by  the  Admin- 
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istrator  and  courts  as  a  retail  sale  or  service,  so  long 
as  such  sale  or  service  is  recognised  in  the  particular 
industry  as  a  retail  sale  or  service.  Thus,  the  sale 
by  a  farm  implement  dealer  of  farm  machinery  to 
a  farmer  will  be  retail  if  the  sale  is  recognized  as 
retail  in  such  industry.  So,  too,  sales  by  the  grocery 
store,  the  hardware  store,  the  coal  dealer,  the  auto- 
mobile dealer  selling  passenger  cars  or  trucks,  the 
clothing  store,  the  dry  goods  store,  the  department 
store,  the  paint  store,  the  furniture  store,  the  drug 
store,  the  shoe  store,  the  stationer,  the  lumber  dealer, 
etc.,  whether  made  to  private  householders  or  to 
business  users,  will  be  retail  so  long  as  they  are 
recognized  as  retail  sales  or  services  in  such  indus- 
tries. Likewise,  sales  or  services  of  hotels,  restau- 
rants, barber  and  beauty  shops,  repair  garages,  filling 
stations  and  the  like,  whether  made  or  rendered  to 
private  householders  or  to  business  customers,  will  be 
retail  so  long  as  they  are  recognized  as  retail  sales 
or  services  in  such  industries. 

"The  location  of  the  establishment,  whether  in  an 
industrial  plant,  an  office  building,  railroad  depot,  or 
a  Government  park,  etc.,  will  make  no  difference  in 
the  application  of  the  exemption.  So  long  as  the  es- 
tablishment meets  the  tests  described  above,  it  will 
be  excluded  from  the  minimum  wage  and  overtime 
provisions  of  the  Act." 

House  Managers'  Statement  (House  of  Repre- 
sentatives Report  No.  1453,  81st  Congress,  1st 
Session,  October  17,  1949;  95  Cong.  Rec.  14931- 
14932,  October  18,  1949). 

Senator  Holland,  who  sponsored  the   adopted   amend- 
ment, had  the  following  to  say  concerning  it : 

"Mr.  Holland:  The  amendment  which  we  have 
introduced   has   been   a  product   of   several   months' 
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work  and  discussion.  It  was  placed  in  its  present 
form  some  two  months  ago  and  has  had  wide  circu- 
lation. I  have  had  numerous  inquiries  as  to  its 
effect  upon  various  situations  and  its  effect  upon 
various  court  decisions.  I  have  been  asked  the  fol- 
lowing questions : 

******** 

"Question.  What  type  of  service  establishments 
would  the  proposed  amendment  exempt? 

"Answer.  Generally,  restaurants,  hotels,  repair 
garages,  watch-repair  establishments,  beauty  parlors, 
barber  shops,  hospitals,  farm  equipment  repair  shops, 
laundries,  dry-cleaning  establishments,  valet  shops, 
battery  shops,  refrigerator  repair  shops,  typewriter 
repair  shops,  taxicab  companies,  exterminator  serv- 
ice companies,  and  other  establishments  performing 
local  services. 

"Question.  Is  there  any  doubt  about  the  applica- 
tion of  the  existing  retail  and  service  establishment 
exemption  in  the  law  to  hotels? 

"Answer.  Yes.  Applying  the  philosophy  of  the 
Roland  decision,  there  is  doubt  whether  a  hotel  en- 
gaged primarily  in  serving  commercial  travelers  or 
business  customers,  is  exempt. 

"I  may  say  in  amplifying  that  statement  in  my 
prepared  remarks,  Mr.  President,  that  I  have  already 
mentioned,  during  the  Colloquy,  the  fact  that  there 
are  at  least  two  other  reasons  why  the  hotel  and 
restaurant  people  are  most  apprehensive.  The  first 
of  those  is  the  riding  of  the  Federal  court  to  the  effect 
that  a  restaurant  which  is  located  within  or  near  a 
factory,  and  which  primarily  is  serving  the  employees 
of  the  factory,  but  which  is  also  serving  the  general 
public  who  come  there,  and  at  the  same  price,  can- 
not be  exempted,  even  though  its  business  is  entirely 
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separate  and  it  is  run  by  persons  zvho  have  no  con- 
nection at  all  with  the  manufacturing  business/' 
*  ******* 

"Mr.  President,  the  pendency  of  these  two  matters 
which  I  have  mentioned,  plus  the  uncertain  effect  of 
the  Roland  decision,  have  presented  such  a  situation 
to  the  hotel  people  and  the  restaurant  people  that 
they  do  have  apprehension  and  they  have  every  justi- 
fication for  being  anxious  as  to  what  their  status  is, 
and  for  asking  that  their  status  be  clarified  as  this 
Act  is  being  amended. 

"Question.  Have  the  courts  ever  held  that  a  hotel 
or  restaurant  was  not  entitled  to  the  exemption? 

"Answer.  Yes.  It  has  been  held  tliat  a  restaurant 
located  in  a  factory,  operating  as  an  independent 
establishment  and  wholly  unconnected  in  ownership 
and  management  with  the  factory,  was  not  entitled 
to  the  exemption,  notwithstanding  that  the  restaurant 
sold  and  served  its  food  directly  to  the  employees  of 
the  factory  and  others  of  the  general  public.  Mc- 
Comb  v.  Factory  Stores  (81  F.  Supp.  403  (N.  D. 
Ohio,  1948)).  The  exemption  was  denied  on  the 
basis  of  the  decision  in  the  Roland  case." 

95  Cong.  Rec.  pp.   12505-12506. 

Additional  quotations  from  the  legislative  history  con- 
cerning the  amendment  to  Section  13(a)(2),  including 
a  statement  by  Senator  Taft,  are  set  forth  in  the  Ap- 
pendix, pp.  4-8. 

It  was  the  stated  purpose  of  Congress  that  the  term 
"retail"  be  applied  in  its  customary  and  usual  sense.  It 
was  for  this  reason  that  the  industry  test  was  applied. 
The  Administrator  had  so  distorted  this  term  in  its  reg- 
ulations and  bulletins  that  Congress  felt  it  was  necessary 
to  re-establish  specifically  its  original  meaning. 
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In  the  instant  case,  Appellees'  facilities  were  available 
to  the  public  and  were  utilized  by  other  than  employees 
of  Anaconda,  to  a  limited  extent.  The  legislative  history 
makes  it  clear,  however,  that  there  is  nothing  in  the 
criteria  established  by  Section  13(a)(2)  which  requires 
that  the  service  should  be  principally  to  the  general  public. 

The  facts  are  stipulated  that  each  employee  and  each 
guest,  visitor  or  member  of  the  public  pays  the  stated 
price  for  meals.  The  sales  are  made  directly  to  the  em- 
ployees, who  then  pay  for  such  meals.  The  fact  that 
Anaconda  may  pay  a  sum  to  Appellees  in  the  event  the 
gross  profit  falls  below  a  certain  figure,  is  not  a  material 
consideration.  Furthermore,  there  is  no  guarantee  of 
net  profit.  The  criteria  established  by  the  Act  are  whether 
or  not  75  per  cent  of  the  annual  dollar  volume  of  sales 
of  goods  or  services  is  for  resale  and  is  recognized  as 
retail  sales  or  services  in  the  particular  industry.  It  is 
the  nature  of  the  sale  that  is  the  significant  factor.  The 
annual  dollar  volume  has  reference  to  the  return  from 
these  sales  from  whatever  source. 

If  the  three  specified  criteria  are  met,  the  operation 
constitutes  a  retail  or  service  establishment  under  Section 
13(a)(2).  The  extraneous  factors  referred  to  by  Appel- 
lant cannot  affect  this  result. 

It  is  clear  from  the  requirements  of  Section  13(a)(2), 
explicitly  confirmed  by  the  legislative  history  resulting  in 
the  amendment  of  that  section,  that  Appellees'  establish- 
ment is  a  retail  and  service  establishment.  Of  the  three 
criteria,  two  have  been  established  by  stipulation;  the 
third  has  been  established  by  substantial  and  wholly  un- 
contradicted evidence.  Therefore,  should  the  Court  deter- 
mine that  the  Act  covers  Appellees'  employees,  Appellees 
are  nevertheless  exempt  under   Section   13(a)(2). 
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III. 
Assuming  the  Act  Were  Held  to  Cover  the  Activities 
of   Appellees'    Employees,    Appellees'    Employees 
Are  Exempt  Under  Section  13(a)(1)  of  the  Act. 

Section  13(a)(1)  provides: 

"The  provisions  of  Section  6  and  7  shall  not  apply 
with  respect  to  ( 1 )  any  employee  employed  in  a  bona 
fide  executive,  administrative,  professional,  or  local 
retailing  capacity,  or  in  the  capacity  of  outside  sales- 
man (as  such  terms  are  defined  and  delimited  by 
regulation  of  the  Administrator)  ;     .     .     ." 

The  Administrator  of  the  Act  in  this  section  was  given 
specific  authority  to  establish  the  criteria  for  this  exemp- 
tion.   He  has  done  so  as  follows: 

"The  term  'employee  employed  in  a  bona  fide 
*  *  *  local  retailing  capacity,'  in  Section  13(a)(1) 
of  the  Act,  shall  mean  any  employee: 

"(a)  who  customarily  and  regularly  is  engaged 
in: 

(1)  making  retail  sales  of  goods  or  services 
of  which  more  than  50  per  cent  of  the  dollar  vol- 
ume are  made  within  the  state  where  his  place  of 
employment  is  located,  or 

(2)  performing  work  immediately  incidental 
thereto,  such  as  the  wrapping  or  delivery  of  pack- 
ages; and 

(b)  whose  hours  of  work  of  a  nature  other 
than  that  described  in  paragraphs  (a)(1)  or 
(a)(2)  of  this  section  do  not  exceed  20  per  cent 
of  the  hours  worked  in  the  workweek  by  non- 
exempt  employees  of  the  employer." 

Regulations,   Part   541,    Section    541.4,    Title   29, 
Chap.  V,  Code  of  Federal  Regulations. 
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In  view  of  the  facts,  most  of  which  have  been  stipulated, 
and  the  uncontroverted  evidence,  it  is  quite  clear  that 
each  of  the  employees  of  Appellees  are  exempted  accord- 
ing to  the  tests  established  by  this  section.  The  duties 
of  such  employees  are  described  in  the  Stipulation  of 
Facts  [Tr.  27-29],  which  were  incorporated  in  the  Find- 
ings of  Fact  [Tr.  66-68]. 

It  has  also  been  stipulated  and  found  that  more  than 
50  per  cent  of  the  dollar  volume  of  sales  of  goods  or 
services  are  made  within  the  State  of  California,  the 
place  of  employment  [Tr.  29,  73].  There  can  be  no 
question  that  each  employee  performs  work  immediately 
incidental  to,  indeed  directly  involved  in,  the  sale  of  such 
goods  or  services.  Not  only  80  per  cent,  but  100  per  cent, 
of  the  hours  of  work  are  involved  in  such  activities. 

Therefore,  even  according  to  the  definition  of  the  Ad- 
ministrator himself,  each  of  such  employees  is  exempt 
from  the  requirements  of  Sections  6  and  7  under  Section 
13(a)(1). 

Conclusion. 

For  the  foregoing  reasons,  we  submit  that: 

(1)  The  Act  does  not  cover  the  activities  of  the  em- 
ployees of  Appellees  in  this  case. 

(2)  Even  if  such  activities  were  held  to  be  covered  by 
the  Act,  Appellees'  operation  is  exempt  as  a  retail  and 
service  establishment  under  Section  13(a)(2)  of  the  Act. 

(3)  Even  if  the  activities  of  Appellees'  employees  were 
held  to  be  covered  by  the  Act,  each  of  the  employees  of 
Appellees  is  exempt  as  engaged  in  a  local  retailing  ca- 
pacity under  Section  13(a)(1)  of  the  Act  and  the  regu- 
lations of  the  Administrator  thereunder. 


Therefore,  the  action  of  the  District  Court  in  dismiss- 
ing the  complaint  and  denying  injunctive  and  other  relief 
should  be  affirmed. 

Dated  November   19,   1954. 

Respectfully  submitted, 

Gibson,  Dunn  &  Crutcher, 
William  French  Smith, 
James  J.  Ryan, 

By  William   French   Smith, 
Attorneys  for  Appellees. 


APPENDIX. 

The  Effort  to  Continue  the  Law  as  It  Had  Been  Inter- 
preted, Was  Specifically  Rejected  by  the  Defeat 
of  an  Amendment  Designed  to  Accomplish  This 
Result. 

"The  clerk  read  as  follows: 

Amendment  offered  by  Mr.  Javits:  On  page  4, 
line  21,  strike  out  the  words  'in  any  closely  related 
process  or  occupation  indispensable  to  the  produc- 
tion thereof,  in  any  State.'  and  insert  'or  in  any 
process  or  occupation  necessary  to  the  production 
thereof,  in  any  State.' 

"Mr.  Javits.  Mr.  Chairman,  the  purpose  of  this 
amendment  is  very  simple.  It  is  to  test  whether  or 
not  the  Lucas  substitute  is  really  a  restrictive  bill  or 
whether  it  is  a  clarifying  bill. 

"Mr.  Chairman,  it  is  estimated  that  this  little  word 
'indispensable' — a  remarkably  restrictive  word  in  any 
statute — that  this  little  word  'indispensable'  may 
throw  as  many  as  750,000  employees  in  the  United 
States  who,  by  all  previously  accepted  standards, 
are  engaged  in  interstate  commerce  out  from  under 
the  protection  of  the  minimum-wage  law  Mr.  Chair- 
man, that  danger  applies  particularly  to  clerical  and 
office  employees,  maintenance  and  service  employees, 
repair-service  employees,  business-service  employees, 
and  many  others.  They  will  be  left  by  the  Lucas 
substitute  completely  at  the  mercy  of  a  word  which 
is  apparently  picked  because  it  is  of  the  utmost 
restriction  and  not  because  it  is  clarifying. 

******** 
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"Mr.  McConnell.  The  whole  idea  we  have  op- 
posed here  is  the  theory  of  bringing  in  certain  types 
of  people  who  were  never  intended  to  be  brought  in 
when  this  act  was  written.  This  is  an  effort  to 
clarify  that.  Do  you  consider  window  cleaners  to 
be  in  interstate  commerce? 

"Mr.  Javits.  When  employees  are  working  for 
a  company  that  is  engaged  in  interstate  commerce 
and  their  work  is  necessary  to  that  commerce,  they 
should  be  covered  by  the  act.  Please  note  that  I  am 
seeking  only  to  continue  existing  law  by  my  amend- 
ment. 

"Mr.  McConnell.     I  think  that  is  stretching  it. 

******** 
"Mr.  Jacobs.  I  wish  to  say  to  the  gentleman 
that  I  support  his  amendment  and  I  want  to  en- 
dorse what  he  says  when  he  says  it  is  a  test  of 
whether  or  not  those  who  are  talking  about  leaving 
people  out  of  coverage  really  want  to  support  com- 
plete coverage  that  was  in  the  old  act. 

******** 

"Mr.  Javits.  All  I  am  trying  to  do  by  my  amend- 
ment is  to  restore  the  language  of  the  act  which 
has  been  thoroughly  interpreted.  What  you  are 
seeking  to  do  here  by  the  substitute  is  something 
that  no  one  has  argued  for  before,  because,  unless 
Members  vote  for  my  amendment  to  restore  basic 
coverage  of  the  Lucas  substitute  back  to  the  cover- 
age of  the  act  as  it  stands  now,  it  is  definitely  an 
effort  to  take  thousands  and  thousands  of  employees 
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out  from  under  this  act  who  should  not  be  out  from 
under  it.  This  is  the  acid  test.  This  will  tell  us 
whether  or  not  the  proponents  of  the  Lucas  sub- 
stitute are  serious  when  they  say  it  is  clear  and  pre- 
cise and  clarifying,  or  whether  their  intention  really 
is  to  restrict  the  operation  of  the  present  law  and  to 
take  thousands  of  people  out  from  under  the  pro- 
tection of  the  Fair  Labor  Standards  Act,  as  indeed 
this  word  'indispensable'  in  the  Lucas  substitute  will 
do. 

"The  Chairman.  The  question  is  on  the  amend- 
ment offered  by  the  gentleman  from  New  York  [Mr. 
Javits]. 

"The  question  was  taken;  and  on  a  division  (de- 
manded by  Mr.  Javits)  there  were — ayes  88,  noes 
109. 

"Mr.  Javits.     Mr.  Chairman,  I  demand  tellers. 

Tellers  were  ordered;  and  the  Chairman  appointed 

Mr.  Lucas  and  Mr.  Javits  to  act  as  tellers. 

"The  Committee  again  divided;  and  the  tellers 
reported  there  were — ayes  91,  noes  133. 

"So  the  amendment  was  rejected." 

(95  Cong.  Rec.  11216-11217.) 


Additional  Quotations  From  the  Legislative  History 
of  the  Amendment  to  Section  13(a)(2)  of  the  Act. 

Senator  Taft,  in  debate  upon  the  adopted  amendment, 
said: 

"Mr.  Taft :  ...  It  is  true  that  the  Wage-Hour 
Administration,  with  the  assistance  of  the  courts,  has 
steadily  encroached  on  the  exemption  which  was  con- 
tained in  the  original  act  relating  to  retail  establish- 
ments. 

******** 

"What  is  a  retail  establishment?  I  think  everyone 
knew  what  a  retail  establishment  was,  and  there  were 
included  in  the  list  those  who  sold  automobiles  one 
by  one,  those  who  sold  farm  machinery  to  farmers. 
Retail  stores  of  all  kinds,  hardware  stores,  the  or- 
dinary laundry,  all  but  the  most  exceptional  laundry, 
in  the  minds  of  all  of  us  are  retail  establishments. 
Those  are  the  establishments  Congress  intended  to 
exempt.  But  what  has  happened  under  the  law  is 
that  the  Administrator  has  found  new  ways  of  en- 
croaching on  the  exemption. 

******** 

"Under  this  concept,  the  Administrator,  with  some 
support  from  the  courts,  made  rulings  in  the  case  of 
those  selling  automobiles,  under  which,  if  I  buy  an 
automobile  for  my  own  use,  for  ordinary  pleasure 
purposes,  that  is  a  retail  sale,  but  if  an  automobile 
salesman  sells  a  truck  to  a  commercial  establishment, 
that  is  not  a  retail  sale.  He  does  not  dare  say  it  is  a 
wholesale  sale,  because  we  all  know  it  is  not  a  whole- 
sale sale.  He  says  it  is  a  nonretail  sale.  Under  that 
concept  he  has  gradually  excluded  a  large  number 
of  dealers  on  the  theory  that  the  test  is  the  pur- 
pose of  the  use  to  which  the  article  is  to  be  put, 
and  if  it  is  to  be  used  in  a  business  instead  of  in 
a  home,  it  is  a  nonretail  sale. 
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"In  the  case  of  those  who  sell  farm  machinery, 
the  Administrator  is  implying,  with  the  assistance  of 
the  courts,  that  a  farm  machinery  dealer  who  sells  a 
tractor  or  a  plow  to  a  farmer  is  not  a  retail  estab- 
lishment, because  the  farmer  is  not  going  to  use  the 
article  just  for  his  own  pleasure,  he  is  going  to  use 
it  to  plow  the  land  and  make  crops  which  are  then 
to  be  passed  on  by  him,  sold  to  somebody  else. 

"It  is  said  that  a  man  may  sell  only  in  small  lots, 
in  an  ordinary  retail  sale,  as  a  retail  store,  yet  if  he 
sells  to  a  factory,  and  the  factory  is  not  going  to 
consume  the  articles,  but  use  them  as  tools  in  the 
factory,  that  is  not  a  retail  sale.  In  that  way  the 
Administrator  has  gradually  encroached  in  this  whole 
field,  until  all  stores  are  doubtful  today  whether  or 
not  they  are  going  to  be  retail  establishments  for 
many  months  to  come. 

"Let  us  take  a  stationery  store  which  sells  legal 
forms,  and  all  kinds  of  stationery.  The  Adminis- 
trator says  if  those  forms  are  sold  to  a  lawyer  who 
is  using  them  in  his  business,  that  is  not  a  retail  sale, 
because  the  purpose  of  the  buyer  is  not  to  consume 
them;  it  is  to  use  them  in  his  business. 

"Take  a  furniture  store  which  sells  furniture.  It 
would  not  be  a  retail  furniture  store  if  it  should  sell 
a  certain  amount  of  furniture  for  office  use  to  people 
who  use  the  furniture  in  offices.  That  concept,  to  my 
mind,  is  utterly  erroneous,  and  it  has  resulted  in  a 
steady  encroachment  against  the  retail  establishment, 
until  many  retail  establishments  do  not  have  the 
faintest  idea  whether  or  not  they  are  to  remain 
retail  establishments  and  be  exempt  under  the  Act." 
95  Cong.  Rec.  pp.   12515-12516. 

"Mr.  Holland:  So,  too,  sales  by  the  hardware 
store,  the  coal  dealer,  the  automobile  dealer,  the 
dry  goods  store,  the  paint  store,  the  furniture  store, 


the  stationer,  and  so  forth,  whether  made  to  pri- 
vate householders  or  to  business  users,  will  be  re- 
tail, so  long  as  they  are  not  for  resale  and  are  re- 
garded as  retail  sales  or  services  in  such  trades. 
Likewise,  the  services  of  hotels,  restaurants,  repair 
garages,  filling  stations,  and  the  like,  whether  ren- 
dered to  private  householders  or  to  business  custo- 
mers, will  be  retail  so  long  as  they  are  regarded 
as  retail  services  in  such  trades.  No  longer  will  it 
be  possible  for  the  Administrator  to  rule,  as  he  has 
under  the  present  law,  that  if  a  drug  store  sells  drugs 
to  a  physician  or  hospital,  the  sale  is  not  retail,  but 
if  it  sells  drugs  to  a  private  household  consumer, 
the  sale  is  retail;  or  that  if  an  automobile  dealer  sells 
a  truck  to  the  local  butcher,  baker,  or  grocer,  the 
sale  is  not  retail,  but  if  he  sells  a  passenger  car  to 
a  private  consumer,  the  sale  is  retail.     .     .     ." 

He******* 

"Anyone  opposing  the  proposed  amendment  must 
necessarily  take  the  position  that  Congress,  in  grant- 
ing the  retail  and  service  establishment  exemption,  in- 
tended to  reject  what  is  traditionally  recognized  as 
a  retail  sale  or  service  in  industry,  and  to  adopt  an 
arbitrary  concept  of  what  is  retailing  or  servicing 
which  has  no  meaning  in  industry. 

"I  call  particular  attention  to  that.  The  Congress 
used  the  terms  'retail'  and  'service  establishment'  in 
their  customary  meaning,  in  their  customary  applica- 
tion, as  they  were  customarily  understood  in  the  vari- 
ous industries  of  the  nation.  How  anyone  now  could 
oppose  the  giving  of  that  concept  to  complete  reality 
through  this  amendment,  I  fail  to  see,  because  it 
would  simply  carry  out  clearly  what  was  the  inten- 
tion and  objective  of  those  who  offered  the  original 
Act,  and  those  who  voted  for  it  and  brought  it  to 
passage. 


—7— 

"The  industry  recognition  test  which  we  have  pro- 
posed is  a  simple  one.    .    .    ." 

95  Cong.  Rec.  12502. 

"Mr.  Holland:  Mr.  President,  the  doubt  arose 
because  the  Administrator  and  the  courts,  includ- 
ing the  United  States  Supreme  Court,  ruled  that 
the  sale  of  goods  and  services  for  business  use,  as 
distinguished  from  family  or  household  use,  was  not 
retail.  I  cited  several  cases  which  I  shall  read  into 
the  record  at  this  time,  though  I  do  not  propose  to 
weary  the  Senate  by  quoting  from  the  cases: 

"Roland  Electrical  Co.  v.  Walling  (326  U.  S. 
647);  Boutell  v.  Walling  (327  U.  S.  463):  Martino 
v.  Michigan  Windozv  Cleaning  Co.  (327  U.  S.  173); 
McComb  v.  Deibert  (E.  Dist.  Pa.  1949),  16  Labor 
Cases,  par  64,982. 

"The  Administrator's  position  is  succinctly  sum- 
marized in  his  1948  annual  report  to  Congress,  page 
119,  in  which  he  says: 

The  basic  test  in  determining  whether  a  sale  is 
a  retail  sale,  is  the  purpose  of  the  buyer.  A  trans- 
action in  which  goods  are  bought  for  personal  use 
by  a  private  consumer,  is  a  retail  sale;  the  sale  of 
goods  for  resale  or  other  business  use  or,  in  gen- 
eral, for  use  by  any  purchaser  other  than  the  pri- 
vate consumer,  is  a  nonretail  transaction.' 

"This  ruling  of  the  courts  and  the  Administrator 
was  completely  novel  and  theretofore  unheard  of  in 
any  of  the  retail  trades.  The  ruling  meant  that  the 
following  sales  would  not  be  retail: 

'By   a    farm   implement   dealer    to   farmers    for 

business   purposes   rather  than   for   personal   use; 

by  an  automobile  dealer  of  trucks  for  business  use; 

by  a  hardware  store  to  business  customers;  by  a 


coal  dealer  to  apartment  houses;  and  by  a  dry 
goods  store,  a  paint  store,  a  furniture  store,  a  sta- 
tioner, a  lumber  dealer,  and  many  of  the  other 
countless  retailers  in  the  nation  to  business  custo- 
mers. (Supplemental  Views  of  Senators  Taft 
and  Donnell  in  S.  Rept.  No.  640,  81st  Cong.,  1st 
Session,  the  Senate  Labor  Committee  Report  on 
S.  653,  p.  9)/ 

"These  rulings,  and  the  few  decisions  which  have 
been  based  upon  them,  together  with  the  more 
strained  rulings  which  have  resulted  from  those  de- 
cisions, have  brought  about  the  present  situation, 
which  I  think  compels  the  Congress  to  pass  clarify- 
ing legislation." 

Cong.  Rec.  p.  12496. 
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I 

Appellees'  contention  that  the  Womack  and  Hanson  decisions 
are  no  longer  controlling  and  authoritative  is  expressly  re- 
futed by  the  legislative  reports  on  the  1949  amendments  to 
the  Act  and  by  recent  decisions  of  the  courts 

Appellees  rely  extensively  (App.  br.  pp.  29-33)  on  the  Su- 
preme Court's  decision  in  McLeod  v.  Threlkeld,  319  U.  S.  491 
as  overruling  this  Court's  decision  in  Consolidated  Timber  Co. 
v.  Womack,  132  F.  2d  101.  But  the  McLeod  case,  as  the  Su- 
preme Court  explicitly  stated,  was  not  concerned  with  the 
scope  of  "production  of  goods  for  commerce"  phase  of  cov- 
erage under  the  Fair  Labor  Standards  Act,  since  McLeod's 
duties  (cooking  food  for  a  railroad  maintenance  of  way  crew) 
were  "completely  outside  that  clause"  (319  U.  S.  at  493).  And 
indeed  the  Supreme  Court  cited  (319  U.  S.  493,  501)  with  ap- 

(i) 


parent  approval  both  the  Womack  case  and  the  Eighth  Cir- 
cuit's decision  in  Hanson  v.  Lagerstrom,  133  F.  2d  120  holding 
cookhouse  employees  of  the  type  here  involved  to  be  engaged 
in  the  "production  of  goods  for  commerce."  The  inapplica- 
bility of  the  McLeod  case  to  cases  concerned  with  the  "pro- 
duction of  goods  for  commerce"  phase  of  coverage  such  as  is 
involved  in  the  instant  case  is  conclusively  demonstrated  by 
the  Supreme  Court's  subsequent  decision  in  Armour  &  Co.  v. 
Wantock,  323  U.  S.  126,  where  the  Court  expressly  ruled  that: 

McLeod  v.  Threlkeld,  *  *  *  which  did  exclude  the  em- 
ployee from  the  scope  of  the  Act,  is  not  in  point  here 
because  it  involved  application  of  the  other  clause  of 
the  Act,  covering  employees  engaged  "in  commerce," 
and  the  test  of  whether  one  is  in  commerce  is  obviously 
more  exacting  than  the  test  of  whether  his  occupation 
is  necessary  to  production  for  commerce  (323  U.  S.  at 
131). 

That  the  "production"  phase  of  coverage  continues  to  offer 
a  wider  basis  for  coverage  of  such  employees  even  under  the 
amended  definition  is  apparent  from  recent  decisions  of  the 
courts.  See  Havjkins  v.  E.  I.  DuPont  De  Nemours  &  Co.,  192 
F.  2d  294  (C.  A.  4) ;  Tobin  v.  Cherry  River  Boom  &  Lumber 
Co.,  102  F.  Supp.  763  (S.  D.  W.  Va.,  1952) ;  and  Tobin  v. 
Promersberger,  104  F.  Supp.  314  (D.  Minn.,  1952). 

And  as  stated  in  the  Government's  main  brief  (br.  pp.  28- 
30),  the  legislative  reports  on  the  1949  amendments  to  the  Act 
show  clearly  that  Congress  intended  to  continue  coverage  of 
employees  of  the  type  involved  here  and  in  the  Womack  and 
Hanson  cases.  Indeed,  express  approval  was  given  to  the 
Womack  and  Hanson  cases  in  the  Report  of  the  Majority  of 
the  Senate  Conferees.  Appellees  attempt  to  minimize  the 
significance  of  this  Report  by  referring  to  it  as  "merely  a  state- 
ment of  "three  Senators"  submitted  after  the  adoption  of  the 
conference  bill.  (App.  br.  p.  24.)  However,  while  admittedly 
there  was  some  disagreement  among  the  Senators  concerning 
the  timeliness  and  effect  of  the  Report,  there  can  be  no  doubt 
that  it  represents  the  views  of  the  majority  of  the  Senate  con- 


ferees,  who  were  the  principal  sponsors  of  the  bill.1  And  its 
authoritative  force  as  a  significant  part  of  the  legislative  history 
of  the  1949  amendments  to  the  Act  is  beyond  question.  This 
is  clear  from  the  following  excerpts  from  the  debates  con- 
cerning the  submission  of  the  Report: 

Mr.  Pepper.  *  *  *  I  offer  the  statement,  which  I  now 

again  tender  on  behalf  of  three  of  the  Senate  conferees, 

being  a  majority  of  the  Senate  conferees,  who  were  the 

principal  sponsors  of  the  bill,  and  who  were  active  in  the 

conference,  namely,  the  chairman  of  the  Committee  on 

Labor  and  Public  Welfare,  the  distinguished  Senator 

from   Utah    [Mr.  Thomas],   the   ranking   Democratic 

member  of  the  committee  in  the  conference,  the  eminent 

Senator  from  Montana  [Mr.  Murray],  and  the  senior 

Senator  from  Florida,  who  was  also  one  of  the  sponsors 

of  the  bill,  and  was  chairman  of  the  subcommittee  which 

handled  the  legislation  in  the  committee  (95  Cong.  Rec. 

14870,  Oct.  18,  1949).     [Emphasis  added.] 
*  *  * 

Mr.  Morse.  *  *  *  \ye  are  dealing  here  with  a  con- 
ference report.  We  are  dealing  with  the  remarks,  the 
opinions,  and  the  views  of  the  majority  of  the  Senate 
conferees  set  out  in  their  report  on  the  bill  as  it  came  out 
of  conference.  As  a  matter  of  legislative  history,  those 
views  may  become  of  great  importance  in  the  future 
interpretation  of  the  law  by  the  courts  of  the  land  (95 
Cong.  Rec.  14871). 

I  wish  to  say  to  my  friend  from  Nebraska  that  I  am 
not  at  all  interested  in  whether  or  not  the  views  of  a 
majority  of  the  Senate  conferees  on  any  bill  are  accept- 
able to  or  are  agreed  to  by  any  staff  member  of  any 
committee  of  the  Senate.  Mr.  Shroyer  may  be  acting 
for  the  Senator  from  Ohio  [Mr.  Taft]  but  he  cannot  act 
for  the  Senator  when  it  comes  to  having  his  views  bind 
the  Senate  when  this  conference  report  prepared  by  a 


1  "It  is  the  sponsors  that  we  look  to  when  the  meaning  of  the  statutory 
words  is  in  doubt."  See  Schwegmann  Bros.  v.  Culvert  Distillers  Corp., 
341  U.  S.  384,  394-395.  rehearing  denied,  341  U.  S.  956. 


majority  of  the  Senate  conferees  at  the  time  that  the 
Senate  accepts  the  report  of  interpretation  as  it  is  now 
submitted  by  the  Senator  from  Florida  [Mr.  Pepper]. 
I  am  not  interested  in  what  Mr.  Shroyer's  views  are  with 
respect  to  this  report.  I  am  interested  in  what  the 
majority  of  the  Senate  conferees  say  about  the  minimum 
wage  bill  in  their  report  on  it. 

Mr.  Wherry.  Mr.  President 

Mr.  Morse.  I  will  not  yield  at  this  point. 
I  wish  to  say  to  the  Senator  from  Florida  that  when  a 
majority  of  the  Senate  conferees  make  a  report  as  to 
their  views  with  respect  to  a  bill  which  is  being  reported 
by  the  conferees,  that  report  should  stand  on  its  own 
footing.  *  *  *  It  is  the  report  of  the  majority  of  the 
conferees.  It  is  not  the  report  of  the  individual  con- 
ferees (95  Cong.  Rec.  14871,  Oct.  18,  1949). 

*  *  * 

Mr.  Pepper.  *  *  *  When  the  courts  and  the  Admin- 
istrator subsequently  come  to  consider  this  subject,  they 
wTill  have  the  Congressional  Record  in  the  Senate  and  in 
the  House.  They  will  have  the  statement  of  the  House 
managers.  They  will  have  the  statement  of  the  major- 
ity of  the  Senate  conferees ;  and  they  will  have  the  indi- 
vidual statement  of  the  Senator  of  Ohio,  to  the  extent 
he  desires  to  offer  it.  If  the  Senator  from  Vermont 
[Mr.  Aiken]  cares  to  make  any  statement,  that  will  be 
available.  All  of  it,  taken  together,  will  constitute  part 
of  the  historical  background  of  the  legislation. 

*  *  * 

Mr.  Wherry.  *  *  *  In  view  of  the  last  statement 
made  by  the  Senator  from  Florida,  that  this  statement 
will  go  in  the  Record  as  a  statement  of  the  majority  of 
the  conferees,  I  have  no  objection  to  it  on  that  ground 
*  *  *   (95  Cong.  Rec.  14871,  Oct,  18,  1949). 

For  a  complete  report  of  the  debates  and  circumstances  sur- 
rounding the  submission  of  the  Report  see  95  Cong.  Rec.  14868- 
14874,  October  18,  1949. 


II 

The  sections  13  (a)  (1)  and  13  (a)  (2)  issues  are  not  presented 
for  decision  on  this  appeal  since  the  court  below  made  none 
of  the  findings  requisite  to  their  applicability 

In  addition  to  controverting  coverage  under  the  Act,  appel- 
lees claim  exemption  from  the  Act  under  Sections  13  (a)  (1) 
and  13  (a)  (2)  relating  to  employees  employed  in  a  "local 
retailing  capacity"  or  by  a  "retail  or  service"  establishment 
(App.  br.  pp.  58-73).  But  the  court  below  made  none  of  the 
factual  findings  which  are  requisite  to  a  determination  of  these 
exemptions,  this  being  deemed  unnecessary  in  view  of  the 
court's  disposition  of  the  case  on  the  coverage  issue  (Findings 
and  Conclusions  R.  52-74) .  It  is  the  Government's  contention 
therefore,  that  these  undecided  exemption  issues  are  not  pre- 
sented for  decision  on  this  appeal. 

The  13  (a)  (2)  exemption  is  essentially  the  exemption  pro- 
vided in  the  original  1938  Act,  with  the  addition  of  a  detailed 
definition.     The  definition  prescribes  four  tests: 

1.  The  establishment  must  be  engaged  in  making  sales 
of  goods  or  services  or  of  both. 

2.  Fifty  percent  of  the  establishment's  annual  dollar 
volume  of  sales  of  goods  or  services  must  be  made  within 
the  State  in  which  the  establishment  is  located. 

3.  Seventy-five  percent  of  the  establishment's  total 
annual  dollar  volume  of  sales  of  such  goods  or  services 
must  not  be  for  resale. 

4.  Seventy-five  percent  of  the  establishment's  annual 
dollar  volume  of  sales  of  goods  or  services  must  be  rec- 
ognized as  retail  sales  in  the  particular  industry. 

The  Section  13  (a)  (1)  exemption  provides  an  exemption  for 
"any  employee  employed  in  a  *  *  *  local  retailing  capacity" 
as  such  term  is  defined  and  delimited  by  regulations  of  the  Ad- 
ministrator. The  Administrator's  regulation  (29  CFR,  1953 
Supp.,  541.4)  defines  an  employee  employed  in  a  "local  retailing 
capacity"  as  one — 

(a)  who  customarily  and  regularly  is  engaged  in — 
(1)  making  retail  sales  of  goods  or  services  of 


6 

which  more  than  50  percent  of  the  dollar  volume 
are  made  within  the  State  where  his  place  of  em- 
ployment is  located,  or 

(2)    performing    work   immediately    incidental 
thereto,  such  as  the  wrapping  or  delivery  of  pack- 
ages; and 
(b)  whose  hours  of  work  of  a  nature  other  than  those 
described  in  paragraphs  (a)  (1)  or  (a)  (2)  of  this  sec- 
tion do  not  exceed  20  percent  of  the  hours  worked  in 
the  workweek  by  nonexempt  employees  of  the  employer. 

It  will  readily  be  seen  that  determination  of  whether  or 
not  the  messhall  and  lodging  facilities  constitute  a  "retail  or 
service  establishment"  under  Section  13  (a)  (2),  or  whether 
the  employees  operating  such  facilities  meet  each  of  the  con- 
junctive requirements  for  the  exemption  under  Section  13  (a) 
(1),  presents  a  multiplicity  of  factual  issues  which  have  not 
been  resolved  by  appropriate  findings  of  the  district  court 
as  required  by  Rule  52  (a)  of  the  Rules  of  Civil  Procedure.2 
Directly  in  point  here  in  connection  with  the  applicability  of 
the  Section  13  (a)  (2)  exemption  is  the  case  of  Tobin  v.  Celery 
City  Printing  Co.,  197  F.  2d  228  (C.  A.  5)  where  the  district 
court  had  made  no  finding  that  75  percent  of  the  establish- 
ment's sales  were  "recognized  as  retail  sales  in  the  particular 
industry."  The  Fifth  Circuit,  pointing  out  that  this  require- 
ment is  "one  of  the  prerequisites  of  such  exemption"  reversed 
the  decision  of  the  district  court  holding  the  exemption  appli- 
cable and  remanded  the  cause  to  the  district  court  "to  further 
consider  the  question  of  appellee's  exemption  as  a  retail  or 
service  establishment." 

In  view  of  the  lack  of  essential  findings  with  respect  to 
both  the  Sections  13  (a)  (2)  and  13  (a)  (1)  exemptions,  the 
language  employed  by  this  Court  in  Paramount  Pest  Con- 
trol Service  v.  Brewer,  177  F.  2d  564,  would  seem  particularly 
apt  in  the  instant  case.    It  was  there  stated : 

*28  •'.  S.  G.  A..  Rule  52  provides:  "in  nil  actions  tried  upon  the  facts 
without  a  jury  *  *  *,  the  court  shall  find  the  facts  specially  and  state  sepa- 
rately its  conclusions  of  law  thereon  and  direct  the  entry  of  the  appropriate 
judgment,  *  *  *.  Findings  of  fact  shall  not  he  set  aside  unless  clearly 
erroneous,  and  due  regard  shall  be  given  to  the  opportunity  of  the  trial 
court  to  judge  of  the  credibility  of  flic  witnesses."    \ Emphasis  supplied.] 


The  law  is  clear  that  a  trial  judge  is  not  always  re- 
quired to  make  findings  upon  all  factual  issues  that  are 
tendered  or  that  arise  in  a  case.  Kustofj  v.  Chaplin, 
9  Cir.,  1941,  120  F.  2d  551.  Nevertheless,  where  *  *  * 
the  record  shows  that  there  has  been  an  omission  in  the 
trial  court  to  find  indispensable  facts  upon  which  the 
controversy  in  law  depends,  the  Court  of  Appeals  will 
remand  the  case  to  have  the  essential  findings  supplied 
by  the  trial  judge.  Hunter  v.  Scruggs  Drug  Store,  Inc., 
4  Cir.,  1940,  113  F.  2d  971;  see  also,  Gillis  v.  Gillette, 
9  Cir.,  177  F.  2d  7  (id.  at  565). 

To  the  same  effect  are  the  decisions  of  this  Court  in  Marl- 
borough Corp.  v.  United  States,  172  F.  2d  787;  United  States 
v.  Trubow,  196  F.  2d  161 ;  Waialua  Agr.  Co.  v.  Maneja,  178 
F.  2d  603  certiorari  denied  339  U.  S.  920;  and  Steccone  et  al. 
v.  Morse-Starr ett  Products  Co.,  191  F.  2d  197.  See  also, 
Ordinary  of  State  of  New  Jersey  v.  United  States  Fidelity  & 
Guaranty  Co.  of  Baltimore,  Md.,  136  F.  2d  536  (C,  A.  3),  and 
Woodruff  v.  Heiser,  150  F.  2d  873  (C.  A.  10),  certiorari  denied 
326  U.  S.  778. 

Ill 

Even  if  the  exemption  issues  are  presented  for  decision  on  this 
appeal  it  is  clear  that  sections  13  (a)  (1)  and  13  (a)  (2) 
are  inapplicable 

A.  The  messhall  and  lodging  facilities  at  the  Anaconda  Mine  do  not  con- 
stitute a  "retail  or  service"  establishment  within  the  meaning  of  Section 
13  (a)  (2) 

If  it  is  assumed  arguendo  that  the  undecided  exemption 
questions  are  properly  before  this  Court,  we  submit  that  the 
messhall  and  lodging  facilities  clearly  do  not  constitute  a  "re- 
tail or  service"  establishment  within  the  meaning  of  the  Sec- 
tion 13  (a)  (2)  exemption.  The  Supreme  Court  has  repeatedly 
emphasized  in  decisions  under  this  Act  that  "Exemptions  made 
in  such  detail  preclude  their  enlargement  by  implication."  See 
Addison  v.  Holly  Hill  Co.,  322  TJ.  S.  607,  at  617,  rehearing  de- 
nied, 323  U.  S.  809.  "Where  exceptions  were  made,  they  were 
narrow  and  specific.  *  *  *  Such  specificity  in  stating  exemp- 
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tions  strengthens  the  implication  that  employees  not  thus 
exempted  *  *  *  remain  within  the  Act"  (Powell  v.  United  States 
Cartridge  Co.,  339  U.  S.  497,  at  517).  This  principle  was 
specifically  applied  by  the  Court  to  the  "retail  establishment" 
exemption  in  Phillips  Co.  v.  Walling,  324  U.  S.  490  which,  in 
fact,  was  the  first  decision  in  which  the  Supreme  Court  an- 
nounced that  an  exemption  from  this  Act  is  to  be  "narrowly 
construed"  and  not  extended  to  "other  than  those  plainly  and 
unmistakably  within  its  terms  and  spirit"  (324  U.  S.  at  493). 

It  is  our  position  that  the  messhall  and  lodging  facilities 
here,  designed  solely  for  the  benefit  of  the  Anaconda  mining 
employees  to  promote  that  company's  productive  operations, 
fall  outside  both  the  letter  and  the  purpose  of  the  exemptive 
provisions.  The  language  and  the  legislative  history  of  Sec- 
tion 13  (a)  (2)J  4immm9dmmmmm^mmmi*mm&,  controlling  de- 
cisions, particularly  that  of  this  Court  in  Consolidated  Timber 
Co.  v.  Womack,  132  F.  2d  101,  and  the  administrative  inter- 
pretation of  the  exemption  provision  here  involved,  reveal 
plainly  what  is  now  settled  law — that  a  "service  establishment" 
is  one  "which  has  the  ordinary  characteristics  of  a  retail  estab- 
lishment except  that  it  sells  services  instead  of  goods"  (Flem- 
ing v.  A.  B.  Kirschbaum  Co.,  124  F.  2d  567,  572  (C.  A.  3), 
affirmed  316  U.  S.  517)  and  that  it  is  an  establishment,  "the 
principal  activity  of  which  is  to  furnish  service  to  the  consum- 
ing public"  (ibid.).  As  the  Third  Circuit  pointed  out,  "typical 
retail  establishments  are  grocery  stores,  drug  stores,  hard- 
ware stores  and  clothing  shops"  (ibid.) ;  correspondingly  typical 
service  establishments  are  "barber  shops,  beauty  parlors,  shoe- 
shining  parlors,  clothes  pressing  clubs,  laundries,  automobile 
repair  shops,"  or  the  like. 

As  in  the  case  of  coverage  presented  in  our  main  brief,  we 
submit  that  this  Court's  decision  in  the  Consolidated  Timber 
Co.  case,  supra,  and  the  Eighth  Circuit's  decision  in  Hanson 
v.  Lagerstrom,  132  F.  2d  120,  are  controlling  here.  In  reject- 
ing a  claim  for  exemption  identical  to  that  of  the  appellees 
here,  this  Court,  in  the  Womack  case  at  page  107,  said : 

In  our  opinion  the  exemption  invoked  was  not  in- 
tended to  apply  in  a  situation  such  as  confronts  us  in 
the  instant  case.    Here  the  cookhouse  was  a  "necessary" 
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part  of  the  Company's  production  of  goods  for  com- 
merce. It  was  not  operating  with  the  intent  or  purpose 
of  showing  a  profit  to  the  owners  from  the  sale  of  food 
or  service,  but  to  render  a  very  necessary  assistance 
to  the  business  of  the  Company,  which  was  the  produc- 
tion of  logs  in  interstate  commerce.  The  cookhouse  was 
not  a  separate  or  independent  establishment;  it  was 
actually  a  part  of  the  Company's  facilities — a  link  in  the 
chain — whereby  it  accomplished  the  purpose  of  its  exist- 
ence. Neither  cookhouse  was  in  competition  with  any 
private  restaurant  for  there  is  no  evidence  of  an  effort 
to  secure  the  patronage  of  the  general  public ;  the  serv- 
ice was  sold  at  cost  to  those  whom  the  cookhouse  was 
intended  to  serve:  the  loggers.  The  principal  activity 
of  the  cookhouse  definitely  was  not  to  furnish  service 
to  the  consuming  public,  as  such,  but  was  to  serve  the 
employees  of  the  Company.     [Emphasis  supplied.] 

Appellees'  insistence  (App.  br.  p.  62)  that  the  "messhall" 
is  a  "restaurant"  and  that  the  conceded  exception  for  the 
latter  impels  exemption  for  the  former,  mistakes  nomenclature 
for  reality.  Unlike  cookhouses  and  messhalls,  ordinary  restau- 
rants exist  to  serve  the  general  public  rather  than  to  facilitate 
the  productive  operations  of  a  particular  company.  Restau- 
rants are  operated  for  profit,  are  located  at  readily  accessible 
sites  in  a  community,  and  through  advertising  and  other  means 
seek  to  attract  the  patronage  of  the  public  as  a  whole.  Ap- 
pellees' facilities,  on  the  other  hand,  are  operated  primarily  to 
provide  food  for  the  miners ;  they  are  subsidized  by  the  Ana- 
conda Company  (Fdg.  16,  R.  64-65)  as  integral  parts  of  the 
main  business  of  mining  rather  than  as  separate  entities  oper- 
ated by  restauranteurs  to  serve  meals  to  guests.  Meal  times 
are  adjusted  principally  to  accommodate  the  needs  of  the  em- 
ployees of  Anaconda  whose  mine  operates  on  a  two-shift  basis 
and  whose  mill  operates  on  a  three-shift  basis  (Fdg.  3,  R.  57). 
Employees  in  the  mine  whose  duties  make  it  impractical  for 
them  to  leave  the  working  area  eat  their  lunches  at  their  place 
of  work  (Fdg.  15,  R.  64).  Approximately  20  to  25  percent  of 
the  meals  served  by  appellees  consist  of  box  lunches  (Plf.  Exh. 
C,  R.  49) .    To  a  very  limited  extent  and  only  incidentally  does 
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the  messhall  serve  outsiders  (Fdg.  1,  R.  53).  There  are  no 
signs  indicating  that  the  messhall  is  an  eating  establishment 
(R.  85)  and  appellees  do  no  highway  advertising  of  their  fa- 
cilities (Fdg.  5,  R.  57). 3  Indeed,  a  sign  on  one  of  the  access 
roads  to  the  Anaconda  properties  warns  "children  and  unau- 
thorized persons"  to  "keep  out"  (Plf.  Exh.  1,  R.  86). 

Appellees  attempt  to  portray  the  messhall  as  a  restaurant 
by  pointing  out  the  fact  that  it  is  open  to  the  public  (br.  p.  71). 
But  the  court  below  specifically  found  that  only  occasionally 
and  incidentally  are  persons  other  than  employees  of  Anaconda 
served  at  the  messhall  (Fdg.  1,  R.  53).  And  under  virtually 
identical  circumstances,  this  Court  rejected  such  a  contention  in 
the  Womack  case  holding  that  the  fact  that  meals  at  the  cook- 
house were  served  to  occasional  persons  who  were  not  em- 
ployees of  the  logging  camp  did  not  convert  the  cookhouse  into 
a  public  restaurant  or  service  establishment.  There  the  dis- 
trict court  had  held  that  the  cookhouse  located  at  the  com- 
pany's headquarters  in  Glenwood  was  exempt  because  it  was 
frequented  by  a  few  members  of  the  public.  This  Court,  in 
reversing,  pointed  out  that  the  distinction  was  not  fundamental, 
and  that  both  cookhouses  served  "the  same  basic  purpose  and 
integration  in  the  Company  business": 

If  there  be  any  difference,  it  is  but  of  degree.  Each 
accomplishes  the  same  purpose,  each  is  a  unit  in  the 
facilities  necessary  to  the  Company's  production  of  goods 
for  commerce.  The  argument  that  because  the  Glen- 
wood cookhouse  is  situated  in  a  village  wherein  is  also 
located  a  lunch  counter  or  fountain  equipped  with  a  half 
dozen  stools,  serving  sandwiches  and  coffee,  is  not  per- 
suasive. No  such  establishment  could  supply  the  neces- 
sary meals  required  by  several  hundred  hungry  laborers 
132  F.  2d  101  at  107). * 

3  Only  Anaconda  "advertises"  the  facilities,  and  tlien  the  "advertising" 
is  not  for  the  purpose  of  attracting  the  public  but  for  the  purpose  of  attract- 
ing an  adequate  supply  of  labor  for  its  mining  operations  (Pltf.  Exh.  AA, 

1  In  the  Womack  case  there  were  six  persons  who  were  not  employed  in  the 
logging  operations  but  who  were  employed  in  other  businesses  in  Glenwood 
who  regularly  took  their  meals  at  the  cookhouse.  In  addition  an  average 
of  10  meals  a  day  were  served  to  strangers— the  general  public  [132  F.  2d 
at   106].      In  the  instant  case  an  average  of  only  168  meals  per  month  or  5% 
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And  in  Hansonv.  Lagerstrom,  133  F.  2d  120  (C.  A.  8),  the  facts 
reveal  that  from  4  to  6  meals  a  day  were  served  to  the  public. 
The  Eighth  Circuit,  however,  made  short  shrift  of  defendant's 
contention  there  that  under  these  circumstances  the  cookhouse 
was  a  service  or  place  of  retail  business.  Said  the  court  at 
page  122: 

•  *  *  In  other  words,  the  service  to  the  public  was 
incidental  and  so  negligible  and  relatively  unimpor- 
tant that  the  exemption  involved  cannot  apply. 

*  *  * 

*  *  *  If,  among  his  activities,  defendant  maintained 
a  restaurant  operated  without  reference  to  his  indus- 
trial activity,  it  should  then  not  be  regarded  as  part 
of  his  business  subject  to  the  Act.  The  cookhouse  was 
intended  primarily  for  the  benefit  of  defendant's  log- 
ging employees  and  to  increase  his  production  opera- 
tions. It  is  certainly  not  a  typical  retail  establish- 
ment. 

That  the  ruling  of  the  Womack  and  Hanson  cases  is  still 
controlling  and  authoritative  with  respect  to  the  applicability 
of  Section  13  (a)  (2)  to  cookhouses  in  isolated  logging  or 
mining  camps  was  made  clear  in  the  legislative  reports  on 
the  1949  amendments  to  the  Act.  Thus,  Senator  Holland,  who 
sponsored  the  adopted  amendment  made  the  following  re- 
marks : 

Mr.  Holland.  The  amendment  which  we  have  in- 
troduced has  been  a  product  of  several  months  work 
and  discussion.  It  was  placed  in  its  present  form  some 
2  months  ago  and  has  had  wide  circulation.  I  have 
had  numerous  inquiries  as  to  its  effect  upon  various 
situations  and  its  effect  upon  various  court  decisions. 
I  have  been  asked  the  following  questions: 

*  *  * 

Question.  In  BouteU  v.  Walling  (327  U.  S.  463)  the 
Supreme  Court  held  that  a  repair  establishment,  affili- 


meals  per  flay  were  served  to  outsiders  (Fdg.  ~j.  R.  ."7).  In  addition,  the 
lodging  facilities  here  are  limited  exclusively  t*)  employees  of  the  Anaconda 
Company  (Fdg.  5,  R.  58). 
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ated  with  an  interstate  motor  carrier  and  engaged  ex- 
clusively in  repairing  the  trucks  of  such  motor  carrier 
was  not  exempt  as  a  service  establishment.  Would  that 
case  be  decided  any  differently  under  the  proposed 
amendment? 

Answer.  No;  for  the  reason  that  the  servicing  of 
such  a  repair  establishment  would  not  be  recognized 
as  retail  in  the  industry.  This  is  so  because  such  estab- 
lishment is  not  open  to  the  general  public  and  is  really 
the  same  as  a  repair  department  operated  by  the  inter- 
state motor  carrier  itself.  A  repair  establishment  affili- 
ated with  an  interstate  motor  carrier  is  not  like  a  garage 
patronized  by  auto  and  truck  owners  generally  (95 
Cong.  Rec.  12505,  August  30,  1949).  [Emphasis  sup- 
plied.] 

That  this  is  a  general  principle,  not  restricted  to  this  one  situ- 
ation, but  applicable  equally  to  other  similarly  affiliated  facil- 
ities is  made  clear  by  the  generality  of  the  language  in  the 
Report  of  the  Majority  of  the  Senate  Conferees  where  it  is 
stated : 

The  conference  agreement  exempts  establishments 
which  are  traditionally  regarded  as  retail.  Establish- 
ments which  are  not  ordinarily  available  to  the  general 
consuming  public  (such  as  the  motor-carrier  repair 
affiliate  considered  in  Boutell  v.  Walling  (327  U.  S. 
463)  *  *  *  will  not  become  retail  or  service  estab- 
lishments under  the  provisions  of  the  conference  agree- 
ment" (95  Cong.  Rec.  14877,  October  18,  1949). 

Similarly,  Mr.  Lesinski,  one  of  the  managers  on  the  part  of 
the  House,  in  explaining  the  effect  of  the  amendments  after 
conference  agreement  stated : 

The  conference  agreement  does  not  change  the  status, 
insofar  as  the  retail  or  service  exemption  is  con- 
cerned, of  establishments  which  are  not  ordinarily 
available  to  the  general  consuming  public  (95  Cong.  Rec. 
14942,  October  18,  1949). 

Appellee  cites  at  great  length  those  portions  of  the  legislative 
history  which  admittedly  indicate  that  sales  of  an  establish- 


13 

ment  are  not  necessarily  to  be  regarded  as  nonretail  because 
made  to  a  business  customer  (br.  pp.  67-70,  appendix  pp.  4-8). 
But  these  excerpts  do  not  meet  the  issue  here  involved.  What 
is  important  here  is  the  legislative  history  clearly  showing  that 
where,  as  in  the  Womack  and  Hanson  cases  and  in  the  instant 
case,  an  establishment  is  operated  as  an  adjunct  to  the  prin- 
cipal business  of  an  employer  and  does  not  serve  the  consum- 
ing public  generally,  it  is  not  the  type  of  establishment  con- 
templated by  the  amended  Section  13  (a)  (2),  since  there  is 
no  concept  of  retailing  applicable  to  its  sales  or  services. 

The  administrative  interpretation  of  the  amended  "retail 
establishment"  exemption  is,  of  course,  squarely  contrary  to 
appellee's  contention.  Those  interpretations  are  contained  in 
a  comprehensive  interpretative  Bulletin,  "Retail  and  Service 
Establishment  and  Related  Exemptions,"  29  CFR,  1953  Supp., 
779;  15  F.  R.  7245.  There  on  the  basis  of  "(1)  The  legislative 
history  of  the  exemption  as  originally  enacted  in  1938  and  the 
legislative  history  of  the  1949  amendments  to  the  exemption ; 
(2)  the  decisions  of  the  courts  during  the  past  eleven  years, 
and  (3)  the  Administrator's  experience  during  the  past  eleven 
years  in  interpreting  and  administering  the  exemption"  (Sec- 
tion 779.8  (f)),  the  Administrator  has  set  forth  certain  stand- 
ards and  criteria  for  determining  generally  and  in  some  cases 
specifically  what  sales  or  services  are  recognized  as  retail  sales 
or  services  in  particular  industries.  Specifically  with  respect 
to  isolated  lumber  camps  or  mines  which  maintain  cookhouses 
and  bunkhouses  to  feed  and  house  their  employees  it  is  stated: 

*  *  *  In  those  cases  the  employer  operates  an  adjunct 
which  is  directly  related  to  the  principal  business  and 
the  furnishing  of  the  facilities  is  an  integral  and  an  in- 
dispensable part  of  the  principal  operations.  Failure 
to  provide  such  facilities  would  make  continued  opera- 
tions virtually  impossible.  In  such  situations  the  em- 
ployer does  not  satisfy  the  wants  of  the  employees  as 
part  of  the  general  consuming  public  but  in  order  to 
enable  him  to  carry  on  his  business.  Such  establish- 
ments are  not  retail  or  service  establishments  within 
the  meaning  of  the  exemption  (Section  779.9  (d)). 


14 

The  terms  of  the  statute  and  the  legislative  history  show 
clearly  that  it  was  properly  the  function  of  the  Administrator 
to  interpret,  as  he  did  here,  the  exemption  provision  in  ques- 
tion, and  that  the  industry  may  not  provide  exemption  for 
itself  by  a  unilateral  decision  of  what  it  recognizes  as  retail. 
"Recognized  *  *  *  in  the  particular  industry"  [emphasis  sup- 
plied] is  language  carefully  chosen.  It  does  not  mean,  nor 
was  it  ever  intended  to  mean,  recognized  by  the  particular 
industry.  This  was  made  clear  by  the  explanation  of  Sen- 
ator Holland,  the  sponsor  of  the  section  as  it  now  appears  in 
the  Act.  When  responding  to  Senator  Aiken's  inquiry  "Who 
does  the  recognizing?."  Senator  Holland  explained:  "The  Ad- 
ministrator, the  courts,  the  merchant,  his  employees,  the  en- 
forcement officer,  and  everyone  else."     Senator  Aiken  asked: 

Then  we  have  the  Senator's  assurance  that  this  word- 
ing is  clearly  not  intended  to  permit  any  industry  to  de- 
termine for  itself  what  are  generally  recognized  as  retail 
sales? 

Mr.  Holland.  No.  We  discussed  that  matter  earlier 
in  the  afternoon.  There  could  be  various  criteria  which 
could  be  applied,  one  of  which  of  course  would  be  the 
conclusion  of  the  trade  association  in  the  particular 
industry.  But  that  is  only  one  criterion.  Others  would 
apply  (95  Cong.  Rec.  12510). 

Senator  Aiken,  who  became  one  of  the  Managers  on  the  Part 
of  the  Senate  who  made  the  Conference  Report  of  the  amend- 
ments as  enacted,  then  added :  "If  these  wrords  wTould  permit 
each  industry  to  decide  for  itself  whether  sales  were  retail  or 
not,  I  could  see  considerable  objection  to  the  amendment" 
(95  Cong.  Rec.  12510). 

It  is  thus  unmistakably  clear  from  the  legislative  history 
that  the  application  of  this  exemption  is  not  to  be  resolved 
solely  on  the  basis  of  the  self-interested  opinions  of  the  industry 
claiming  the  exemption  on  behalf  of  a  particular  employer.  In 
response  to  fears  expressed  by  some  of  the  Senators  that  inter- 
ested trade  associations  or  employers  would  determine  what 
is  "retail"  in  their  industries,  Senator  Holland  made  repeated 
assurances  that  while  the  trade  association's  interpretation 
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might  be  "one  criterion,"  no  one  "and  certainly  not  the  Senator 
from  Florida  [the  main  sponsor  of  the  provision  as  enacted], 
would  wish  to  delegate  full  authority  in  the  matter  to  a  trade 
association  or  any  other  interested  group"  (95  Cong.  Rec. 
12501).  For  a  more  comprehensive  discussion  and  excerpts 
from  the  debates  see  the  Department's  Interpretative  Bulletin 
on  this  exemption,  29  CFR,  1953  Supp.,  779.8.  According  to 
Senator  Holland,  it  was  contemplated  that  it  would  be  the 
function  of  the  Administrator  to  make  the  initial  determina- 
tion of  what  is  recognized  as  retail  in  a  particular  industry, 
basing  his  decision  on  a  variety  of  considerations,  including 
matters  of  common  knowledge,  his  own  judgment  derived  from 
his  specialized  experience,  trade  association  views  and  practices, 
and  also  the  views  of  the  "employee  who  has  rights  under  the 
bill,  if  he  sees  something  happening  in  the  name  of  retail  busi- 
ness which  he  knows  is  not  retail  business  *  *  *"  (95  Cong. 
Rec.  12510).  In  this  connection,  it  may  be  noted  that  it  is 
most  unlikely  that  the  employees  in  appellee's  messhall  and 
lodging  facilities  at  the  remote  and  isolated  Anaconda  mine 
would  regard  their  services  as  "retail." 

In  answer  to  a  question  by  Senator  Douglas  inquiring  who  is 
to  define  what  is  recognized  as  retail  sales  or  services  in  the 
particular  industry,  Senator  Holland  replied  "Who  but  the 
Administrator?"  (95  Cong.  Rec.  12501),  observing  that  there 
would,  of  course,  always  be  "access  to  the  courts"  if  the  indi- 
vidual person  concerned  did  not  regard  the  administrative  rul- 
ing sound  (ibid).  Representative  Lucas,  commenting  on  the 
practical  difficulties  involved  in  determining  the  question  of 
recognition  in  the  particular  industry  said : 

The  other  charge  against  my  amendment  has  been 
that  it  would  make  the  exemption  difficult,  if  not  impos- 
sible, to  apply,  because  years  of  litigation  would  be 
required  to  ascertain  what  is  recognized  as  a  retail  sale  in 
various  industries.  This  charge  is  completely  baseless. 
The  Administrator,  through  his  11  years  of  administra- 
tion of  the  existing  law  has  come  to  know  quite  well  what 
sales  and  services  are  recognized  as  retail  in  each  partic- 
ular industry  (95  Cong.  Rec.  11116). 
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The  net  import  of  the  legislative  debates  on  this  point  clearly 
reflects  the  intent  to  give  particular  weight  to  the  interpreta- 
tion of  the  Administrator  who  is  in  a  position  to  receive  the 
variety  of  interested  views,  and  to  acquire  the  specialized  ex- 
perience reflecting  a  much  broader  base  from  which  to  make 
an  informed  judgment  of  the  actual  practices  in  the  industry 
than  the  district  court  can  possibly  acquire  from  a  single  case. 
In  this  special  situation,  therefore,  there  is  particularly  forceful 
reason  for  giving  to  the  administrative  interpretation  the  great 
weight  commended  by  the  Supreme  Court  in  Skidmore  v.  Swift 
&  Co.,  323  U.  S.  134,  139-140: 

*  *  *  the  Administrator's  policies  are  made  in  pur- 
suance of  official  duty,  based  upon  more  specialized  ex- 
perience and  broader  investigations  and  information 

than  is  likely  to  come  to  a  judge  in  a  particular  case. 

*  *  * 

We  consider  that  the  rulings,  interpretations,  and 
opinions  of  the  Administrator  under  this  Act,  while  not 
controlling  on  the  courts  by  reason  of  their  authority, 
do  constitute  a  body  of  experience  and  informed  judg- 
ment to  which  the  courts  and  litigants  may  properly  re- 
sort for  guidance. 

The  sparse  evidence  adduced  by  appellee  in  support  of  the 
claimed  exemption  is  wholly  insufficient  to  controvert  the  ap- 
plication of  the  Administrator's  administrative  interpretation 
to  the  instant  case.  It  is  no  more  than  an  effort  to  substitute 
for  the  Administrator's  judgment  in  defining  the  meaning  of 
"retail"  the  judgment  of  an  interested  member  of  the  industry. 
In  addition,  even  this  meager  evidence  must  be  appraised  in 
the  light  of  the  basic  principle  governing  every  exemption  from 
this  Act — that  "the  employer  has  the  burden  of  proof  on  that 
issue."  Helliwell  v.  Haberman,  140  F.  2d  833,  at  834  (C.  A.  2), 
specifically  approved  on  this  point  in  Walling  v.  General  In- 
dustries Co.,  330  U.  S.  545,  at  548,  n.  7.5 


6  That  the  employer  has  a  strict  burden  of  proving  a  claim  of  exemption 
from  this  Act  has  been  repeatedly  emphasized  by  the  courts  of  appeals,  in- 
cluding this  Court.  See  Lassiter  v.  Qwy  F.  Atkinson,.  102  F.  2d  774  at  778 
(C.  A.  9)  ;  Consolidated  Timber  Co.  v.  Womack,  132  F.  2d  101  at  106  (C,  A. 
9)  ;  Fletcher  v.  Griwnell  Brothers,  150  F.  2d  XM  (C.  A.  0).  cited  with  approval 
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The  burden  of  proof  rule  has  particular  significance  in  con- 
struing the  amended  "retail  establishment"  exemption  in  Sec- 
don  13  (a)  (2),  because  Congress,  as  evidenced  by  its  debates 
md  reports  on  this  provision,  explicitly  indicated  its  reliance 
apon  this  rule  to  make  the  application  of  the  exemption  ad- 
ministratively workable.  Specifically  with  respect  to  the  re- 
quirement that  the  sales  of  the  establishment  claiming 
exemption  be  "recognized  as  retail  *  *  *  in  the  particular 
industry,"  it  was  emphasized  that  the  burden  of  showing  this 
factor  was  to  be  placed  on  each  employer  claiming  the  exemp- 
tion. Thus,  the  statement  of  the  Majority  of  the  Senate  Con- 
ferees on  the  Conference  Report  of  the  Amendments  as  enacted 
recites  unequivocally : 

It  is  the  intent  of  the  conference  agreement  to  place 
on  each  employer  claiming  the  exemption  the  burden  of 
showing  that  75  percent  of  the  particular  establish- 
ment's sales  are  not  for  resale  and  are  recognized  as 
retail  in  the  particular  industry  (95  Cong.  Rec.  14877). 
[Emphasis  supplied.] 

Further,  Section  13  (a)  (2)  in  precisely  its  present  form  was 
offered  on  the  floor  of  the  Senate  by  Senator  Holland,  of  Florida, 
on  behalf  of  himself  and  five  other  Senators.  See  95  Cong.  Rec. 
12490-12491.  In  explanation  of  this  amendment  Senator 
Holland  stated : 

*  *  *  An  employer  claiming  exemption  would  have 
the  burden  of  proving  to  the  courts  that,  in  fact,  75  per- 
cent of  his  sales  or  services  are  recognized  as  retail  in 
his  industry  (95  Cong.  Rec.  12502).  [Emphasis  sup- 
plied.] 


on  this  point  in  Walling  v.  General  Industries  Co.,  330  U.  S.  545,  at  548,  n.  7; 
Armstrong  Co.  v.  Walling,  161  F.  2d  515  (C.  A.  1)  :  Stanger  v.  Vocafllm  Cor- 
poration, 151  F.  2d  894, 162  A.  L.  R.  216  (C.  A.  2)  ;  Grant  v.  Bergdorf  d-  Good- 
man Co.,  172  F.  2d  109  (C.  A.  2)  ;  Richter  v.  Barrett,  173  F.  2d  320  (C.  A.  3)  ; 
Walling  v.  Morris,  155  F.  2d  832  (C.  A.  6)  ;  vacated  on  other  grounds,  332 
U.  S.  422 :  Tripp  v.  May  (not  officially  reported),  10  W.  H.  Cases  1 ;  19  Labor 
Cases,  par.  66.073  (N.  D.  111.,  1950),  affirmed  189  F.  2d  198  (C.  A.  7); 
Smith  v.  Porter,  143  F.  2d  292  (C.  A.  8),  specifically  approved  on  this  point  in 
Walling  v.  General  Industries  Co.,  330  U.  S.  545,  at  548,  n.  7  ;  Helena  Glendale 
Ferry  Co.  v.  Walling,  132  F.  2d  616  (C.  A.  8). 
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The  proposed  amendment  of  Senator  Holland  was  passed  by 
the  Senate  without  change.    See  95  Cong.  Rec.  12520. 

Similarly,  the  chief  proponent  of  this  proposal  in  the  House 
Representative  Lucas,  assured  his  colleagues : 

*  *  *  The  employer  claiming  exemption  would  have 
the  burden  of  proving  that  at  least  75  percent  of  his  sales 
are  recognized  as  retail  in  his  industry  (95  Cong.  Rec. 
11116).    [Emphasis  supplied.] 

Appellee  plainly  did  not  meet  this  burden  of  proof.  Its  evi- 
dence on  this  point  consisted  entirely  of  testimony  concerning 
the  self-serving  position  taken  by  the  industry.  Thus,  Mr. 
Armin  Kusswurm,  Secretary  of  the  National  Restaurant  Asso- 
ciation, testified  that  the  "Anderson  operation"  falls  within 
the  Association's  definition  of  "restaurant"  as  defined  in  the 
Association's  bylaws  (R.  150) ;  that  the  "Anderson  organiza- 
tion" is  a  member  of  the  Association  and  that  "in  the  restaurant 
industry  a  retail  sale  is  a  sale  or  service  of  a  meal  to  the  con- 
sumer, and  generally  consumed  on  the  premises  of  the  estab- 
lishment" (R.  154).  Under  this  definition  he  stated  that  the 
function  performed  by  the  Anderson  facility  would  be  con- 
sidered retail  sales  or  services. 

Appellees  assert  that  evidence  was  also  offered  showing  that 
the  United  States  Census  Bureau  and  the  United  States  Office 
of  Price  Administration  during  its  existence  recognized  that 
appellees'  sales  and  services  are  retail  sales  or  services  in  the 
industry  (App.  br.  p.  63).  Here  again  the  "evidence"  to  which 
appellee  refers  consisted  solely  of  Mr.  Kusswurm's  expression 
of  his  opinion  that  the  Anderson  facilities  would  be  included 
under  the  designation  of  "In-plant  Food  Service  Contractor" 
as  listed  by  the  Bureau  of  Census  in  its  classification  of  retail 
trades,  and  his  opinion  that  the  Anderson  facility  would  come 
under  the  designation  of  "On-the-job  feeding  or  industrial 
feeding",  a  term  employed  by  the  Office  of  Price  Administra- 
tion for  obtaining  statistics  for  purposes  of  food  rationing  (R. 
153-154).  Even  Mr.  Kusswurm  recognized  that  an  eating 
establishment  could  be  non-retail  under  certain  circumstances, 
as  is  apparent  from  the  colloquy  between  him  and  the  court 
which  appears  on  pages  154-155  of  the  record. 
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In  addition,  it  was  revealed  upon  cross-examination  that 
vfr.  Kussworm  also  acts  as  general  counsel  for  the  Association 
•,nd  that  he  had  corresponded  with  appellees  over  a  period  of 
ime  in  connection  with  the  instant  case  (R.  156).  Under 
hese  circumstances  his  testimony  could  hardly  be  considered 
lisinterested  and  unbiased. 

Appellant's  only  other  witness  on  the  exemption  issue  was 
Mr.  William  D.  Bradford,  secretary  of  the  Southern  Cali- 
fornia Restaurant  Association.  It  was  stipulated  that  this 
witness'  testimony  would  be  to  the  same  effect  as  that  of  Mr. 
Kusswurm  regarding  the  position  taken  by  the  industry  in 
the  Southern  California  area  (R.  160,  161). 

B.  Appellees'  employees  engaged  in  the  operation  of  the  messhall  and 
lodging  facilities  for  employees  at  the  Anaconda  mine  are  not  employed 
in  a  "local  retailing  capacity"  within  the  meaning  of  Section  13  (a)  (1) 

Appellees'  employees  were  not  employed  in  a  "local  retail- 
ing capacity"  within  the  exemption  provided  by  Section 
13  (a)  (1)  any  more  than  they  were  employed  by  a  "retail 
or  service  establishment"  under  Section  13  (a)  (2).  Both 
the  terms  and  the  context  of  Section  13  (a)  (1)  clearly  indi- 
cate that  it  is  limited  to  "local  retailing"  of  the  same  character 
as  that  carried  on  by  a  "retail  or  service  establishment." 
Indeed,  the  Supreme  Court  has  expressly  recognized  that  the 
two  exemptions  are  merely  complementary  and  were  intended 
to  exempt  only  employees  engaged  in  traditionally  "local 
retailing"  capacities.  Thus,  it  stated  in  Phillips  Co.  v.  Walling, 
324  U.S.  490  at  497: 

*  *  *  Congress  was  interested  in  exempting 
those  regularly  engaged  in  local  retailing  activities  and 
those  employed  by  small  local  retail  establishments, 
epitomized  by  the  corner  grocery,  the  drug  store  and  the 
department  store.  *  *  *  Section  13  (a)  (2)  is  a 
part  of  the  Act  only  because  of  the  fear  that  Section 
13  (a)  (1),  in  exempting  employees  regularly  engaged 
in  a  "local  retailing  capacity,"  did  not  clearly  exclude 
those  employed  by  local  retailers  who  are  situated  near 
state  lines  and  who  make  occasional  interstate  sales. 
Walling  v.  Jacksonville  Paper  Co.,  317  U.  S.  564,  571. 
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Section  13  (a)  (1),  as  in  the  case  of  Section  13  (a)  (2), 
refers  to  retail  sales  or  services  to  the  general  consuming  pub- 
lic, and  not  to  services  which  are  an  essential  and  integral  part 
of  the  production  or  manufacturing  process.  As  pointed  out 
supra,  as  well  as  in  the  Government's  main  brief  on  the  cover- 
age question,  the  furnishing  of  the  messhall  and  lodging  f acui- 
ties in  the  instant  case  is  plainly  not  for  the  general  consuming 
public.  It  is,  on  the  contrary,  simply  an  essential  part  of  Ana- 
conda's mining  operation,  i.  e.,  a  component  of  interstate  pro- 
duction and  not  local  retailing.  As  the  Supreme  Court  held  in 
Roland  Electrical  Co.  v.  Walling,  326  U.  S.  657,  it  was  plainly 
not  contemplated  that  the  exemption  should  apply  to  the 
furnishing  of  goods  and  services  which  constitute  an  integral 
part  of  the  production  operations  of  a  producer  of  goods  for 
commerce.     Thus,  it  stated: 

To  fail  to  cover  in  this  Act  the  multitude  of  em- 
ployees who  are  engaged  in  establishments  like  that  of 
the  petitioner  and  which  supply  the  materials  and  serv- 
ices currently  needed  for  the  maintenance  of  productive 
machinery  used  by  those  who  produce  goods  for  inter- 
state commerce  would  take  the  heart  out  of  the  Act 
(326  U.S.  at  658). 

See  also  this  Court's  decision  in  Consolidated  Timber  Co.  v. 
Womack,  132  F.  2d  101,  and  Hanson  v.  Lagerstrom,  133  F.  2d 
120  (C.  A.  8),  discussed  supra  at  pp.  8-11. 
Respectfully  submitted. 

Stuart  Roth  man, 
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Appellees. 
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To  the  Honorable  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  and  to  the  Judge  Thereof: 

Appellees  respectfully  petition  this  Court  for  a  rehear- 
ing of  the  decision  filed  in  this  matter  on  August  25, 
1955.  Appellees  urge  that  this  petition  be  granted  for 
the  following  principal  reasons: 

(1)  The  Court  erred  in  failing  to  consider  or  decide 
whether  the  employees  involved  were  exempt  under  Sec- 
tion 13(a)(1)  as  being  engaged  in  a  local  retailing  capac- 
ity. 

The  tests  which  are  specified  in  the  Act  and  in  the 
Regulations  to  determine  each  of  these  exemption  ques- 
tions are  wholly  different  from  those  relating  to  the 
coverage  question.  In  neither  case  is  the  fact  that  the 
facility  is  found  to  be  an  integrated  part  of  the  Anaconda 
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enterprise  a  material  consideration.  Nor  are  such  factors 
as  the  location  of  the  business  or  the  availability  of  other 
facilities  relevant.  Indeed,  the  tests  for  each  type  of 
exemption  are  different  from  the  other. 

(2)  The  Court  erred  in  determining  that  Appellees' 
facility  was  not  a  retail  or  service  establishment  upon  the 
same  basis  that  it  determined  that  the  activities  of  the 
employees  involved  were  covered  by  the  Act,  namely,  that 
the  facility  is  an  integrated  part  of  the  Anaconda  enter- 
prise. 

(3)  The  test  as  to  whether  the  activities  of  the  em- 
ployees involved  were  closely  related  and  directly  essen- 
tial to  the  production  of  goods  for  commerce  so  as  to 
bring  them  within  the  coverage  of  the  Act,  was  improp- 
erly applied. 

(a)  The  decision  was  based  upon  factual  conclusions 
contrary  to  facts  established  either  by  stipulation  or  by 
uncontroverted  evidence. 

(b)  The  Court  did  not  apply  the  full  test  established 
by  the  Act,  namely,  that  the  activities  of  Appellees'  em- 
ployees must  be  part  of  a  closely  related  process  directly 
essential  to  the  production  of  goods  for  commerce. 

(c)  The  Court  erred  in  stating  the  test  of  coverage  to 
be  whether  there  is  a  "substantial  need"  for  Appellees' 
facility,  a  test  different  from  that  provided  by  the  Act. 

(4)  A  recent  decision  of  the  Tenth  Circuit  Court  of 
Appeals,  decided  after  the  instant  case  was  submitted, 
is  persuasive  authority  here  and  should  be  considered  by 
the  Court. 
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I. 
The  Court   Did  Not   Rule   Upon  or   Consider  in  Its 
Opinion  Whether  Appellees'  Employees  Are  Ex- 
empt Under  Section  13(a)(1)  of  the  Act. 

Section  13(a)(1)  exempts  from  the  relevant  sections 
of  the  Act  any  employee  employed  in  a  local  retailing  capa- 
city. Although  raised  in  Appellees'  brief,  the  Court  did 
not  consider  the  application  of  this  section. 

Under  this  exemption  the  job  duties  of  the  particular 
employee  in  question  must  be  considered.  If  these  duties 
are  of  a  retailing  nature  as  defined  by  the  Administrator, 
the  exemption  must  apply.  The  fact  that  an  employee  is 
employed  by  a  facility  which  is  a  part  of  a  non-retail 
establishment  or  by  one  integrated  with  a  producer  of 
goods  for  commerce,  is  immaterial  in  determining  whether 
he  is  exempt.  Neither  are  such  considerations  as  the  loca- 
tion of  the  enterprise  or  the  availability  of  other  facilities. 

Section  13(a)(1)  provides: 

"The  provisions  of  Section  6  and  7  shall  not  apply 
with  respect  to  (1)  any  employee  employed  in  a  bona 
fide  executive,  administrative,  professional,  or  local 
retailing  capacity,  ...  (as  such  terms  are  defined 
and  delimited  by  regulation  of  the  Administrator)  : 
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The  Administrator  of  the  Act  was  given  specific  auth- 
ority to  establish  the  criteria  for  this  exemption.  He  has 
done  so  as  follows: 

"The  term  'employee  employed  in  a  bona  fide  *  *  * 
local  retailing  capacity,'  in  Section  13(a)(1)  of  the 
Act,  shall  mean  any  employee: 


"(a)   who  customarily  and  regularly  is  engaged  in: 

"(1)  Making  retail  sales  of  goods  or  services  of 
which  more  than  50  per  cent  of  the  dollar  volume  are 
made  within  the  state  where  his  place  of  employment 
is  located,  or 

"(2)  Performing  work  immediately  incidental 
thereto,  such  as  the  wrapping  or  delivery  of  packages ; 
and 

"(b)  whose  hours  of  work  of  a  nature  other  than 
that  described  in  paragraphs  (a)(1)  or  (2)  of  this 
section  do  not  exceed  20  per  cent  of  the  hours  worked 
in  the  workweek  by  nonexempt  employees  of  the 
employer." 

29  C.  F.  R.  Chap.  V,  §541.4. 

It  has  been  stipulated  that  more  than  50%,  indeed 
100%,  of  the  dollar  volume  of  sales  of  goods  or  services 
are  made  within  the  State  of  California,  the  place  of  em- 
ployment [Tr.  29,  73].  It  has  also  been  stipulated  that 
all  of  the  meals  served,  goods  sold  or  lodging  furnished 
by  Appellees  are  to  persons  who  consume  such  meals  or 
goods  or  utilize  such  services  locally.  [Tr.  29,  73].  Over 
75%  result  from  the  dining  and  commissary  operations 
alone  [Tr.  64-65].  There  can  be  no  question  that  by  very 
definition  such  are  retail  sales  and  services.  Nor  can 
there  be  any  question  that  each  employee  performs  work 
immediately  incidental  to,  indeed  directly  involved  in,  the 
sale  of  such  goods  or  services.  Not  only  80%,  but  100%, 
of  the  hours  of  work  are  involved  in  such  activities. 
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In  view  of  the  facts,  most  of  which  have  been  stipulated, 
and  the  incontroverted  evidence,  it  is  quite  clear  that  each 
of  the  employees  of  Appellees  are  exempted  according  to 
the  tests  established  by  this  section.  The  duties  of  such 
employees  are  described  in  the  Stipulation  of  Facts  [Tr. 
27-29],  and  were  incorporated  in  the  Findings  of  Fact 
[Tr.  66-68]  as  follows: 

"Chef :  *  *  *  The  chef  is  responsible  for  prep- 
aration of  all  foods  and  efficient  serving  thereof.  In 
collaboration  with  the  manager,  he  makes  up  daily 
menus.  He  is  directly  responsible  for  the  dining 
room  and  kitchen  crew  and  he  has  the  authority  to 
hire  and  fire  in  his  department.  He  makes  up  requi- 
sitions for  supplies  and  on  occasion  prepares  food  to 
take  out  by  anybody  who  desires  to  buy  food  to  take 
out.  He  also  has  the  authority  to  make  local  pur- 
chases if  needed.  He  also  prepares  all  bakery  prod- 
ucts   with   the   exception   of   bread. 

"Second  Cook:  *  *  *  The  second  cook  assists 
the  chef  in  the  preparation  of  all  foods,  including 
bakery  products.  It  is  customary  for  him  to  prepare 
the  morning  breakfast  so  that  the  chef  can  come  in 
at  a  later  hour.  The  second  cook  is  capable  of  taking 
over  the  chef's  job  when  the  occasion  demands.  This 
can  happen  and  does  happen  once  in  a  while.  The 
second  cook  works  under  the  direct  orders  of  the  chef 
and  does  any  and  all  work  assigned  to  him  by  the 
chef. 

"Dishwasher:  *  *  *  The  dishwasher  washes 
dishes.  He  is  responsible  for  his  dishwashing  de- 
partment   and   the    dishwashing   machine    and    other 


equipment  installed  therein.  He  also  does  general 
clean-up  work  in  and  around  the  kitchen  as  required. 
He  also  washes  pots  and  pans  as  required. 

"Waiter:  *  *  *  A  waiter  serves  food  to  the 
customers  seated  at  tables  in  the  dining  room.  Each 
waiter  has  a  station  consisting  of  four  tables  of  eight 
places  each.  A  waiter  keeps  his  station  clean,  cleans 
the  tables  after  each  meal  and  resets  them.  He  also, 
with  other  waiters,  sweeps  the  dining  room  and  once 
or  twice  a  week  mops  the  dining  room  floor. 

"Combination  Man:  *  *  *  This  man  is  quali- 
fied to  wait  on  tables  and  to  wash  dishes  but  his  pri- 
mary job  is  to  help  keep  the  kitchen  and  the  equip- 
ment clean.  This  man  also  peels  vegetables  and  does 
miscellaneous  odd  jobs  delegated  to  him  by  the  chef. 
He  also  helps  to  unload  supply  trucks  and  stores  sup- 
plies in  the  storeroom. 

"Janitor:  *  *  *  A  janitor  does  janitor  work. 
He  is  responsible  for  keeping  the  dormitory  building 
clean  and  in  order.  He  makes  beds,  handles  linens 
and  blankets  and  miscellaneous  bedding.  He  sweeps 
floors,  keeps  bathrooms  and  showers  clean  and  does 
related  work.  He  also,  on  occasion,  relieves  the 
commissary  clerk." 

According  to  undisputed  facts  alone  and  in  accordance 
with  the  Administrator's  regulations  the  employees  are 
exempt  as  engaged  in  a  local  retailing  capacity. 

The  nature  of  the  employer's  business  under  this  ex- 
emption has  little  or  no  bearing.  The  Administrator  him- 
self has  recognized  that  this  is  the  interpretation  required 
by  the  specific  language  of  the  Act. 
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The  Administrator  has  stated: 

"***...  the  section  13(a)(1)  local  retailing 
capacity  exemption  depends  on  the  capacity  in  which 
the  particular  employee  is  employed,  and  not  on  the 
character  of  the  establishment  in  which  or  by  which 
he  is  employed.  It  is  not  material,  therefore,  in  deter- 
mining the  applicability  of  the  section  13(a)(1)  ex- 
emption to  any  particular  employee,  whether  the 
establishment  in  which  or  by  which  he  is  employed  is 
a  retail  or  service  establishment  or  a  wholesale  or  a 
manufacturing  establishment.  Thus,  for  example,  an 
employee  of  a  wholesale  or  a  manufacturing  estab- 
lishment who  is  employed  in  a  local  retailing  capacity 
as  that  term  is  defined  by  the  Administrator,  may  be 
exempt  from  the  wage  and  hours  provisions  of  the 
Act  even  though  the  other  employees  of  the  establish- 
ment are  nonexempt.  *  *  *" 
29  C.  F.  R.  Ch.  V,  §779.28. 

This  exemption,  therefore,  as  is  true  of  Section  13(a) 
(2),  cannot  be  disposed  of  as  part  of  the  determination 
concerning  the  coverage  question.  Whether  the  facility 
is  or  is  not  an  integrated  part  of  the  Anaconda  enterprise 
is  irrelevant.  It  is  necessary  that  a  rehearing  be  granted 
to  consider  this  question. 


II. 

The  Applicability  of  the  Retail  or  Service  Exemption 
Cannot  Be  Determined  by  Applying  the  Same 
Tests  Which  Determine  Whether  the  Employees 
Are  Covered  by  the  Act. 

In  determining  that  the  Appellees'  facility  was  not  a 
retail  or  service  establishment  within  the  meaning  of 
Section  13(a)(2)  of  the  Fair  Labor  Standards  Act,  the 
Court  said: 

"However,  we  are  of  the  opinion  that  the  evidence 
conclusively  establishes,  as  we  have  concluded,  that 
the  facility  is  an  integrated  part  of  the  Anaconda 
enterprise  and  that  such  conclusion  is  inconsistent 
with  any  conclusion  that  it  is  a  retail  enterprise." 
(pages  6-7  of  the  Opinion.) 

But  the  tests  for  determining  what  constitutes  a  retail 
or  service  establishment  are  entirely  different  from  and 
independent  of  those  determining  whether  an  employee's 
activity  is  closely  related  or  directly  essential  to  the  pro- 
duction of  goods  for  commerce. 

The  test  for  determining  whether  the  employees  in- 
volved are  covered  by  the  Act  is  whether  or  not  they  were 
employed  "in  any  closely  related  process  or  occupation 
directly  essential  to  the  production"  of  goods  for  com- 
merce. In  applying  this  test  factors  such  as  remoteness, 
availability  of  other  facilities  and  integration  with  the 
producer  for  commerce  may  be  considered  relevant. 

But  once  it  is  decided  that  the  employees  are  covered 
by  the  Act  such  factors  are  no  longer  material.  It  is 
then  necessary  to  apply  the  tests  specifically  enumerated 
in  Section  13(a)(2)  of  the  Act  to  determine  whether  or 
not  the  establishment  employing  such  employees  is  a  retail 
or  service  establishment  as  denned  by  that  section.    These 
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tests  are  wholly  independent  of  any  determination  con- 
cerning the  coverage  of  the  Act.  To  decide  both  questions 
without  an  independent  consideration  of  the  specified 
factors  established  as  criteria  by  Section  13(a)(2)  is  to 
read  that  section  out  of  the  Act  contrary  to  the  clear 
Congressional  mandate. 

Section  13(a)(2)  of  the  Act  provides: 

"Sec.  13.  (a)  The  provisions  of  sections  6  and  7 
shall  not  apply  with  respect  to  .  .  .  (2)  any  em- 
ployee employed  by  any  retail  or  service  establish- 
ment, more  than  50  per  centum  of  which  establish- 
ment's annual  dollar  volume  of  sales  of  goods  or 
services  is  made  within  the  State  in  which  the  estab- 
lishment is  located.  A  'retail  or  service  establish- 
ment' shall  mean  an  establishment  75  per  centum  of 
whose  annual  dollar  volume  of  sales  of  goods  or 
services  (or  of  both)  is  not  for  resale  and  is  recog- 
nized as  retail  sales  or  services  in  the  particular  in- 
dustry;    .     .     ." 

This  definition  sets  up  three  criteria  only  to  determine 
what  constitutes  a  retail  or  service  establishment: 

(1)  Whether  more  than  50%  of  the  establishment's 
annual  dollar  volume  of  sales  of  goods  or  services  are 
made  in  California. 

(2)  Whether  757c  or  more  of  the  establishment's  an- 
nual dollar  volume  of  sales  of  goods  or  services,  or  both, 
are  for  resale. 

(3)  Whether  75%  or  more  of  the  establishment's  sales 
or  services  are  recognized  as  retail  sales  or  services  in  the 
particular  industry. 

The  text  of  the  House  Manager's  Statement  reporting 
on  the  House-Senate  conference  bill  which  contained  the 
1949  amendments  as  enacted  into  law  by  signature  of  the 
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President  on  October  26,  1949,  is  very  relevant  in  ex- 
plaining the  requirements  of  Section  13(a)(2).  Pertinent 
excerpts  from  this  statement  are  set  forth  in  the  Appendix.  I 

When  the  Womack  case  was  decided,  the  tests  applic- 
able to  the  coverage  and  to  the  retail  exemption  questions 
were  both  very  general  although  quite  different  even 
then.  The  1949  amendments,  however,  establish  specific 
criteria  for  determining  the  retail  exemption  question. 
These  criteria  are  unrelated  to  those  relevant  to  the 
coverage  question. 

For  example,  the  Court  in  the  instant  case  quotes  from 
Tipton  v.  Bead  Sprott  Co.  (9  Cir.,  1949),  175  F.  2d 
432,  435  in  pointing  out  that  the  applicability  of  the 
Act  '  "is  determined,  not  by  the  nature  of  the  employer's 
business,  but  by  the  character  of  the  employee's  activi-  ] 
ties"  '  (page  3  of  the  Opinion).  This  is  one  of  the  bases 
of  the  Court's  decision  concerning  the  coverage  question. 

Yet,  in  determining  whether  the  retail  or  service  ex- 
emption applies  it  is  the  nature  of  the  employer's  business 
and  not  the  character  of  the  employee's  activities  which 
is  controlling. 

With  respect  to  the  facts  which  bear  upon  this  issue, 
the  Court  refers  only  to  the  testimony  of  one  witness 
and  then  not  in  connection  with  the  purpose  for  which 
that  testimony  was  introduced  along  with  other  substan- 
tial evidence,  namely,  to  establish  the  third  requirement 
of  Section  13(a)(2). 

The  first  two  criteria  set  up  by  Section  13(a)(2)  were 
established  by  stipulation  and  incorporated  in  the  Findings 
of  Fact  as  follows: 

"All  of  defendants'  annual  dollar  gross  income  at 
their  Darwin  operation  results  from  the  furnishing 
of  goods  and  services  within  the  State  of  California. 
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"All  of  the  meals  served,  goods  sold  or  lodging 
furnished  by  defendants  at  their  Darwin  operation 
are  to  persons  who  consume  such  meals  or  goods  or 
utilize  such  services  in  the  Anaconda  area  and  within 
the  State  of  California."    [Tr.  29,  73.] 

Indeed  over  75%  of  the  total  annual  dollar  volume 
results  from  the  dining  and  commissary  operations  alone 
[Tr.   64-65]. 

It  was  therefore  only  necessary  to  establish  the  third 
requirement,  namely,  that  75%  or  more  of  the  annual 
dollar  volume  of  sales  of  goods  or  services  were  recog- 
nized as  retail  sales  or  services  in  the  particular  industry. 
This  was  established  by  substantial,  uncontradicted  evi- 
dence, indeed  the  only  evidence  which  was  available. 

The  testimony  of  the  official  of  the  National  Restaurant 
Association  was  only  a  part  of  this  evidence  and  was 
adduced  not  to  show  that  the  facility  constituted  a  retail 
establishment  under  the  Act  but  to  show  that  the  sales 
of  goods  and  services  were  recognized  and  known  as 
retail  sales  and  services  in  the  restaurant  industry.  That 
this  is  most  relevant  testimony  is  shown  by  the  Con- 
gressional history  of  the  1949  amendments.  Senator 
Holland,  who  was  the  sponsor  in  the  Senate  of  the 
amendment  to  Section  13(a)(2),  which  was  later  enacted 
into  law,  said  in  debate  on  the  amendment  concerning  the 
practice  of  a  trade  association: 

"Mr.  Douglas:  Its  iterpretation  would  be  very 
persuasive,  would  it  not,  even  if  not  controlling? 

Mr.  Holland:  Yes,  it  would  be  quite  persuasive." 
(95  Cong.  Rec.  p.   12501.) 

Appellees  introduced  the  following  substantial  evidence 
to  show  the  existence  of  the  third  criterion  for  exemption. 
This  evidence  is  uncontradicted. 
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(a)  Testimony  and  documents  establish  that  the  Unitec 
States  Bureau  of  Census  in  its  1948  Census  of  Business 
and  its  proposed  1953  Census  of  Business  placed  Appel- 
lee's type  of  activity  in  the  category  of  a  retail  trade 
[Tr.  152-153;  Def.-App.  Ex.  F.] 

(b)  Testimony  and  documents  were  introduced  to  show 
that  the  United  States  Office  of  Price  Administration 
during  the  period  of  its  existence,  included  Appellees'  type 
of  establishment  in  its  survey  and  compilation  of  statistics 
concerning  the  restaurant  industry  [Tr.  153-154;  Def.- 
App.  Ex.  G]. 

(c)  The  testimony  of  the  Secretary  and  General  Coun- 
sel of  the  National  Restaurant  Association  who  testified 
among  other  things  that  Appellees  were  members  of  that 
Association;  that  the  term  "retail  sale  or  service"  has  a 
recognized  meaning  in  the  restaurant  industry;  that  such 
term  is  defined  as  the  sale  or  service  of  a  meal  to  the 
consumer  generally  consumed  on  the  premises  of  the 
establishment;  that  Appellees'  sales  and  services  are  in- 
cluded within  this  definition  and  are  recognized  and  known 
as  retail  sales  and  services  in  and  by  the  restaurant  in- 
dustry; that  the  type  of  establishment  operated  by  Appel- 
lees was  part  of  the  restaurant  industry  and  participates 
in  the  activities  of  the  Association  in  the  same  manner 
as  its  other  types  of  operations;  that  Appellees'  and  sim- 
ilar operations  are  treated  as  part  of  the  restaurant  in- 
dustry for  the  purposes  of  publications,  conventions  and 
other  activities.  Various  documents  were  introduced  as 
further  proof  of  the  foregoing  [Tr.  148-154;  Def.-App. 
Exs.  A  to  E,  incl.]. 

(d)  It  was  stipulated  that  the  Secretary  of  the  South- 
ern California  Restaurant  Association  would  testify  sub- 
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stantially  the  same  with  respect  to  the  Southern  Cali- 
fornia area   [Tr.   150,   160-161;  Def.-App.  Ex.  H]. 

The  evidence  shows  that  the  trade  associations  of  which 
Appellees  are  a  part  both  national  and  state,  the  United 
States  Census  Bureau  and  the  United  States  Office  of 
Price  Administration  during  its  existence,  all  recognized 
that  Appellees'  sales  and  service  are  retail  sales  or  serv- 
ices in  the  industry  of  which  Appellees  are  a  part. 

Appellant  did  not  introduce  a  single  item  of  evidence 
to  rebut  this  proof. 

In  order  to  show  that  the  retail  or  service  exemption 
applied  it  was  necessary  for  Appellee  to  show  only  the 
existence  of  three  specified  criteria.  Two  were  established 
by  stipulation  and  the  third  by  substantial  and  uncon- 
tradicted testimony.  There  is  therefore  no  proper  basis 
for  concluding  that  Section  13(a)(2)  is  inapplicable  to 
Appellees'  establishment. 

The  availability  of  other  facilities,  remoteness,  integra- 
tion with  the  Anaconda  enterprise  and  similar  factors 
which  were  the  basis  of  the  Court's  decision  on  the  cover- 
age question,  are  not  relevant  considerations  in  determin- 
ing whether  the  Section  13(a)(2)  exemption  is  applicable. 

The  basis  upon  which  the  court  determined  the  exemp- 
tion questions  makes  Section  13(a)(2)  meaningless.  The 
Court  in  its  Opinion  has  not  considered  the  specified  re- 
quirements of  that  section  or  the  facts  established  by  stip- 
ulation and  by  uncontradicted  evidence  relating  to  those 
requirements.  Nor  has  it  considered  the  significance  of 
the  fact  that  it  is  the  establishment,  not  the  activities  of 
the  employees,  which  controls  the  application  of  the  ex- 
emption. 

We  respectfully  urge  that  the  foregoing  reasons  justify 
a  reconsideration  of  this  case  bv  the  Court. 
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III. 

The  Test  as  to  Whether  the  Activities  of  Appellee; 
Employees  Were  Closely  Related  and  Directl. 
Essential  to  the  Production  of  Goods  for  Com 
merce  Was  Improperly  Applied. 

A.  The  Court  Did  Not  Apply  the  Full  Test  Established  b; 
the  Act,  Namely,  that  the  Activities  of  Appellees'  Em 
ployees  Must  Be  Part  of  a  Closely  Related  Process 
Directly  Essential  to  the  Production  of  Goods  foi 
Commerce. 

The  Administrator  himself  has  held  that,  in  addition  to 
a  finding  concerning  the  "directly  essential"  nature  of  the 
employees'   activities,   a   finding   must   also   be  made   that 
such   activities   are   part   of   a   "closely   related   process." 
There  is  a  definite  and  clear  distinction  between  the  two. 
"The  Amendments  deleted  the  word  'necessary'  and 
substituted   the   words    'closely   related'   and   'directly 
essential'    contained    in    the    present    law.      *      *      * 
Under  the  amended  language,   an  employee  is  cov- 
ered if  the  process  or  occupation  in  which  he  is  em- 
ployed is  both  'closely  related'  and  'directly  essential' 
to  the  production  of  goods  for  interstate  or  foreign 
commerce. 

******** 
"Not  all  activities  that  are  'closely  related'  to  pro- 
duction will  be  'directly  essential'  to  it,  nor  will  all 
activities  'directly  essential'  to  the  production  meet  the 
'closely  related'  test." 

29  C.  F.  R.,  Ch.  V,  §776.17.* 

It    is   clear    from    the    Congressional    history    that   the 
framers  of  the   1949  Amendments  intended  that  for  an 


*Emphasis  ours  unless  otherwise  indicated. 
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employee  to  be  covered  he  must  be  engaged  in  a  process 
closely  related  to  the  production  of  goods  for  commerce. 
In  debates  in  the  House  concerning  the  conference  bill 
later  enacted  into  law,  Mr.  McConnell,  one  of  the  House 
Managers,  in  reporting  to  the  House  on  the  conference 
bill   stated   as   follows: 

"First — and  this  is  important — the  coverage  of 
the  act  for  a  large  number  of  employees  is  dependent 
upon  the  definition  of  'production  of  goods  and  com- 
merce.' A  substantial  change  has  been  made  in  this 
definition  which  will  have  the  effect  of  preventing  the 
Administrator  and  the  courts  from  extending  the 
coverage  to  occupations  which  are  not  closely  related 
and  directly  essential  to  production."  (95  Cong. 
Rec.    14936.) 

The  Court  does  not  consider  in  its  opinion  or  decide 
that  the  activities  of  the  employees  involved  are  closely 
related  to  the  production  of  goods  for  commerce. 

We  respectfully  submit  that  the  activities  of  employees 
involved  were  not  closely  related  to  the  production  of  goods 
for  commerce  and  urge  that  a  consideration  of  this  ques- 
tion is  required. 

B.  The  Decision  Was  Based  Upon  Factual  Conclusions 
Contrary  to  Facts  Established  Either  by  Stipulation  or 
by  Uncontroverted  Evidence. 

The  Court  on  page  4  of  its  Opinion  states : 

"However,  in  each  instance  the  facility  furnished 
was  without  a  question  needed,  and  without  it  the 
production  would  have  been  affected." 

But  the  Findings  of  Fact  which  are  based  upon  stipu- 
lated facts  and  uncontradicted  evidence  are  specific  that 
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the  effect  upon  production  would  not  be  substantial  eve 
if  Appellees'  facilities  were  abandoned  entirely. 
Finding  of  Fact  No.  19  states: 

"In  the  event  that  the  sales  and  services  provide) 
by  [Appellees]  at  their  Darwin  operation  should  b. 
curtailed  or  abandoned  entirely  there  would  be  onl; 
a  temporary  inconvenience  to  the  operation  of  th 
mine;  the  effect  upon  production  at  the  mine  woul« 
be  unsubstantial  even  during  this  temporary  period) 
There  would  be  no  significant  effect  upon  total  ship 
ments  from  the  mine,  particularly  in  view  of  stock; 
of  ore  that  are  kept  in  reserve.  During  the  perioc 
of  a  recent  strike  threat  some  20  to  25  employees 
terminated  their  employment.  Shipments  from  tht 
mine  were  not  affected  as  a  result  thereof."  [Ti 
68-69.] 

The  trial  court,  again  based  upon  stipulation  or  uncon- 
tradicted evidence,  further  found  that: 

Only  20  to  25%  of  the  employees  employed  by  Ana- 
conda utilize  Appellees'  facilities  at  all  [Tr.  55]. 

Almost  one-half  the  number  of  employees  living  at 
Appellees'  facilities  live  in  neighboring  communities  and 
commute  daily  to  and  from  the  mine  [Tr.  55-56]. 

Fifty  per  cent  of  the  employees  who  live  at  Appellees' 
facilities  own  their  own  automobiles  and  the  remaining 
employees  ride  with  them  when  there  is  a  need  or  occasion 
for  transportation   [Tr.  58-59]. 

All  of  the  communities  involved  are  connected  by  paved 
two-lane  highways  open  all  year  [Tr.  58-63]. 
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The  children  of  mine  employees  attend  school  daily  at 
the  substantial  town  of  Lone  Pine   [Tr.  72]. 

Appellees'  facilities  are  not  remote  and  isolated  to  the 
extent  that  they  are  removed  from  ordinary  business  com- 
petition [Tr.  69]. 

Appellees'  type  of  facility  is  becoming  less  and  less 
frequent  as  a  means  of  providing  food  and  accommoda- 
tions for  mining  employees.  On  several  occasions  facili- 
ties similar  to  those  of  Appellees,  and  under  circumstances 
similar  in  material  respects  to  Appellees'  Darwin  opera- 
tion, have  been  curtailed,  abandoned  or  destroyed  without 
affecting  either  the  production  of  the  mine  or  the  availa- 
bility of  employees    [Tr.   69-71]. 

It  is  frequent  that  substantial  numbers  of  employees 
at  various  mines,  in  some  cases  as  many  as  one-half  will 
live  at  a  distance  equal  to  that  of  the  Darwin  mine  from 
the  town  of  Lone  Pine  and  commute  daily  to  and  from 
the  mine,  because  of  improved  highways,  better  transpor- 
tation and  the  desire  for  community  living  [Tr.  69-70, 
71-72]. 

Appellees'  facilities  are  not  remote  and  isolated  to  the 
extent  that  they  are  removed  from  ordinary  business 
competition  [Tr.  69]. 

On  the  basis  of  these  and  many  other  facts  in  the  record 
[Tr.  14-30,  52-74]  which  are  either  stipulated  or  based 
upon  uncontradicted  and  substantial  evidence,  we  believe 
that  the  conclusion  that  there  is  a  substantial  need  for  these 
facilities  is  erroneous,  even  assuming  that  to  be  a  test. 
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C.     The  Court  States  the  Test  of  Coverage  to  Be  Whethc 
There   Is   a   "Substantial   Need"   for   Appellees'    Facilit 
a  Test   Different   From  that   Provided  by   the   Act. 

We  urge  that  the  determination  of  substantial  need  fc 
Appellees'  facility  is  insufficient  to  meet  the  requirement 
of  the  Act.  This  was  not  the  test  established  by  Congres?! 
That  test  requires  that  the  activity  of  the  employees  i| 
volved  must  be  closely  related  and  directly  essential  to  th 
production  of  goods  for  commerce.  Food  and  lodging  o 
course  is  a  requirement  of  all  employees.  This  howeve:' 
does  not  mean  that  the  function  of  providing  food  anc 
lodging  must  be  closely  related  and  directly  essential  t( 
the  production  of  goods  for  commerce. 

The  Administrator  himself  states  that  employees  em- 
ployed in  a  restaurant  "to  provide  a  convenient  means  of 
meeting  personal  needs  of  his  employees"  are  not  within 
the  Act  and  that  such  employees  are  not  engaged  in  work' 
closely  related  and  directly  essential  to  the  production  of 
goods  for  commerce.  Similarly,  he  states  that  "employees 
of  the  producer  or  of  an  independent  employer  who  are 
engaged  only  in  maintaining  company  facilities  for  *  *  * 
providing  food,  refreshments,  or  recreational  facilities,  in- 
cluding restaurants,  cafeterias  and  snack  bars,  for  the 
producer's  employees  in  a  factory  *  *  *  would  not  be 
doing  work  'directly  essential'  to  the  production  of  goods 
for  commerce."  (29  C.  F.  R.,  Ch.  V,  Part  776,  §18(b).) 
This  Court  states: 

"It  is  of  course  essential  that  employees  have  ade-' 
quate  food  and  lodging  and  if  these  are  not  available 
otherwise,  there  can  be  no  product  unless  the  em- 
ployer acts  to  furnish  them.  When  he  does  so,  em- 
ployees working  in  such  facility  are  doing  work  asl 
'necessary'  or  as  'essential'  as  those  who  work  in 
the  'factory'  proper.     (P.  4  of  the  Decision.) 
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However,  the  United  States  Supreme  Court  has  stated: 
"It  is  not  important  whether  the  employer,  in  this 
case  the  contractor,  is  engaged  in  interstate  commerce. 
It  is  the  work  of  the  employee  which  is  decisive. 
Here  the  employee  supplies  the  personal  needs  of  the 
maintenance-of-way  men.  Food  is  consumed  apart 
from  their  work.  The  furnishing  of  board  seems 
to  us  as  remote  from  commerce,  in  this  instance,  as 
in  the  cases  where  employees  supply  themselves.  In 
one  instance  the  food  would  be  as  necessary  for  the 
continuance  of  their  labor  as  in  the  other." 

McLeod  v.  Threlkeld,  319  U.  S.  491,  497,  87  L. 
Ed.  1538,  1543-1544. 

In  that  case  the  employees  provided  meals  for  mainte- 
nance-of-way employees  of  a  railroad  by  means  of  a  dining 
and  kitchen  car  which  was  set  at  the  place  of  work  of  the 
boarders.  Because  of  the  very  nature  of  the  work,  the 
employees  would  have  to  utilize  such  facilities  since  on 
many  if  not  most  occasions  no  others  would  be  available 
in  the  various  desolate  areas  where  this  type  of  work 
had  to  be  done. 

We  respectfully  submit  that  whether  a  question  affect- 
ing commerce  or  one  involving  the  production  of  goods 
for  commerce  is  immaterial  to  this  result,  as  the  Supreme 
Court  in  that  case  indicates  where  it  says: 

"In  the  Fair  Labor  Standards  Act,  Congress  did 
not  intend  that  the  regulation  of  hours  and  wages 

♦  should  extend  to  the  furthest  reaches  of  federal 
authority.  The  proposal  to  have  the  bill  apply  to 
employees  'engaged  in  commerce  in  any  industry 
affecting  commerce'  was  rejected  in  favor  of  the 
language,  now  in  the  act,  'each  of  his  employees  who 
is  engaged  in  commerce  or  in  the  production  of  goods 


for  commerce'     .     .     .     The  selection  of  the  smalle: 
group  was  deliberate  and  purposeful." 
McLeod  v.  Thrclkcld,  319  U.  S.  493,  87  L.  Ed 
1541. 

Judge  Yankwich,  in  discussing  the  applicability  of  tht 
McLeod  case  in  Tipton  v.  Bearl  Sprott  Co.  (S.  D.,  Cal. 
1950),  98  Fed.  Supp.  496,  discussed  below,  similarly  con 
eluded  where  he  states: 

"In  McLeod  v.  Threlkeld,  1943,  319  U.  S.  491 
63  S.  Ct.  1248,  87  L.  Ed.  1538,  the  question  die 
not  turn  upon  the  provision  which  we  are  considering 
now.  It  turned  upon  the  proposition  whether  McLeoc 
was  engaged  'in  commerce.'  Nevertheless,  because 
his  occupation  related  to  nutrition, — to  feeding, — the 
case  has  a  significant  bearing  upon  the  problem  before 
us." 

"The  language  used    ...    is  very  revealing.    .    . 

Tipton  v.  Bearl  Sprott  Co.,  93   Fed.    Supp.   496, 
501. 

The  court  in  Kuhn  v.  Canteen  Food  Service   (N.  D., 
111.,  1944),  77  Fed.  Supp.  585,  similarly  states: 

".  .  .  the  furnishing  of  the  food  is  as  remote 
from  the  production  of  goods  for  commerce  as  it  is 
remote  from  commerce;  the  furnishing  of  the  food  is1 
as  remote  from  the  production  of  goods  for  commerce 
as  in  cases  where  the  employees  supply  themselves; 
and  in  the  case  of  furnishing  food  to  a  maintenance- 
of-way  man  engaged  in  commerce,  the  food  would  be 
as  necessary  for  the  continuance  of  his  labor,  as  the 
continuance  of  the  labor  of  a  man  engaged  in  the 
production  of  goods  for  use  in  commerce." 

Kuhn   v.    Canteen  Food   Service,   77   Fed.    Supp. 
585,  590. 
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We  believe  that  the  history  of  McComb  v.  Factory 
Stores  Co.  (N.  D.,  Ohio,  1948),  81  Fed.  Supp.  403,  re- 
quires a  contrary  result  from  that  reached  here.  That 
case  involved  a  question  as  to  whether  the  Act  covered 
persons  employed  by  an  industrial  eating  facility  similar 
to  that  in  this  case.  The  facility  was  located  in  a  plant. 
Under  the  contract  between  the  facility  and  the  Republic 
Steel  Corporation,  outlined  in  the  decision,  the  latter 
kept  as  much,  if  not  more  control  over  the  operation  of 
the  facility  as  is  present  here.  Most  of  the  items  relied 
upon  by  the  Court  here  were  present  in  that  contract. 
The  employees  were  riot  permitted  to  leave  the  plant  and 
were  therefore  required  to  eat  at  the  facility,  unless  they 
saw  fit  to  bring  their  own  lunch  or  utilize  a  few  lunch 
wagons.  Furthermore,  even  if  they  could  have  left  the 
plant  "The  location  of  the  plant  .  .  .  makes  it  im- 
practical for  the  men  to  eat  at  outside  restaurants"  and 
"it  would  be  difficult  if  not  impossible  with  the  available 
transportation  facilities"  to  do  so.     (81  Fed.  Supp.  403.) 

The  court  in  the  Factory  Stores  case  held  that  under 
such  circumstances  the  feeding  of  employees  was  necessary 
to  the  production  of  goods  for  commerce.  While  this  case 
was  pending  on  appeal  before  the  Sixth  Circuit  Court  of 
Appeals,  it  was  brought  under  criticism  in  Congress  and 
was  the  subject  of  much  comment.  It  was  in  effect  re- 
pealed by  the  1949  amendments.  As  a  result,  the  case 
was  remanded  to  the  Federal  District  Court  where  it  was 
dismissed. 

Factory  Stores  Co.  v.  McComb   (6th  Cir.,  1949), 
179  F.  2d  238. 

The  criticism  and  consequent  expression  of  intent  by 
Congress  concerning  this  case  as  shown  in  the  following 
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excerpts  from  the  legislative  history  of  the  1949  amend 
ments  are  most  relevant.  The  House  Manager's  State- 
ment* on  the  bill  resulting  from  the  Senate-House  Con 
ference  and  later  enacted  into  law  by  signature  of  th( 
President  on  October  26,  1949,  states  as  follows: 

"Coverage  of  the  act  has  also  been  extended  tc 
employees  of  an  independently  owned  and  operatec 
restaurant  located  in  a  factory  (McComb  v.  Factory 
Stores,  81  F.  Supp.  403  (N.  D.  Ohio,  1948)). 

"Under  the  bill  as  agreed  to  in  conference  an 
employee  will  not  be  covered  unless  he  is  shown  tc 
have  a  closer  and  a  more  direct  relationship  to  the 
producing,  manufacturing,  etc.,  activity  than  was  true 
in  the  above  cited  cases.     .     .     ." 

"The  following  are  some  examples  of  cases  in 
which  the  Administrator  and  the  courts  will  no  longer 
be  able  to  hold  the  act  applicable  because  the  activities 
involved  in  such  cases  are  not  closely  related  or  di- 
rectly essential  to  production: 

"All  such  employees,  as  well  as  the  employees  of 
the  merchant  selling  his  goods  locally  and  employees 
engaged  in  providing  residential,  eating  or  other  liv- 
ing facilities  for  factory  workers,  are  quite  clearly 
not  performing  any  activities  that  are  closely  related 
or  directly  essential  to  the  production  of  goods." 

95   Cong.  Rec.   14928,   14929. 


*HR  Report  No.   1453,  81st  Congress,   1st  Session,  October  17, 
1949. 
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Mr.   Lucas   in   his   statement   concerning   the   proposed 
:hange  in  Section  3(j)  establishing  the  coverage  test,  said: 
"Nor   could   the    Administrator    hold    the    act    appli- 
cable as  he  has  in  the  past  to  the  following: 

"(e)  Employees  of  an  independent  cafeteria  or 
canteen  located  in  a  factory  which  produces  goods 
for  interstate  commerce,  the  cafeteria  serving  the 
employees  of  the  factory — McComb  v.  Factory  Stores 
Co.  (81  F.  Supp.  403)." 

95  Cong.  Rec.  11216. 

The  Court's  opinion  in  the  instant  case  states: 

"It  is  of  course  essential  that  employees  have  ade- 
quate food  and  lodging  and  if  these  are  not  available 
otherwise,  there  can  be  no  product  unless  the  employer 
acts  to  furnish  them.  When  he  does  so,  employees 
working  in  such  facility  are  doing  work  as  'necessary' 
or  as  'essential'  as  those  who  work  in  the  'factory' 
proper.     *     *     *"    (p.  4.) 

We  urge  that  such  a  finding  is  directly  contrary  to  the 
legislative  intent  as  demonstrated  by  the  history  of  the 
Factory  Stores  case,  since  it  would  require  the  very  result 
which  Congress  overruled  in  its  consideration  of  that  case. 

Furthermore,  the  Court  finds  that  the  activities  of  the 
employees  here  "was  directly  essential  to  the  production 
of  ore  for  commerce,  just  as  in  Womack  the  employees  in 
the  cook  houses  were  performing  a  service  necessary  to  the 
production  of  logs  for  commerce."  (pp.  4-5,  emphasis 
by  the  Court.)  In  doing  so  it  equates  "directly  essential" 
with  "necessary,"  the  very  result  Congress  sought  to 
:orrect.  Such  a  finding  we  urge  does  not  give  effect 
:o  the  significant  changes  made  by  the  1949  amendments. 
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IV. 

A  Recent  Decision  of  the  Tenth  Circuit  Court  c 
Appeals,  Decided  After  the  Instant  Case  Wa 
Submitted,  Is  Persuasive  Authority  Here  an 
Should  Be  Considered  by  the  Court. 

On  July  26  of  this  year,  the  Tenth  Circuit  Court  I 
Appeals,  in  Juarez  v.  Kennecott  Copper  Corp.  No.  504 
(1955),  12  WH  Cas.  607 '.  handed  down  a  decision  whicl 
is  direct  authority  in  support  of  the  position  of  Appelle 
in  this  case.  In  the  Juarez  case  the  mining  company  itsel 
owned  and  operated  a  hospital  located  at  the  rim  of  ai 
open  pit  mine  in  New  Mexico.  It  was  contended  b 
plaintiff  that  the  work  of  the  employees  of  the  hospital  wa: 
so  closely  related  to  the  production  of  goods  for  commerce 
and  so  essential  thereto  as  to  place  them  within  thf 
coverage  of  the  Act. 

In  finding  that  the  work  of  the  employees  in  the  hospital 
was  not  closely  related  or  directly  essential  to  the  pro- 
duction of  goods  for  commerce,  the  Court  stated : 

"Apparently  no  case  involving  employees  of  a  com- 
pany owned  hospital  has  come  before  the  courts. 
The  cases  nearest  in  point  are  those  involving  restau- 
rant employees  and  cooks  employed  in  feeding  em- 
ployees engaged  in  commerce  or  the  production  of 
goods  for  commerce.  Appellants  cite  a  number  of 
cases  in  which  such  employees  were  held  to  be  covered 
by  the  Act.  Most  of  these  cases  arose  prior  to  the 
amendment  of  Section  203(j)  of  the  Act  in  1949. 
By  that  amendment  the  word  'necessary'  was  dropped 
from  the  Act  and  the  words  'in  any  closely  related 
process'  were  added,  making  the  section  read  'or  in 
any  other  manner  working  on  such  goods  or  in  any 
closely  related  process  or  occupation  directly  essential 
to  the  production  thereof,  in  any  State.'    We  think  it 
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is  clear  from  the  legislative  history  that  this  amend- 
ment was  to  restrict  coverage  with  respect  to  such 
employees.  The  conference  report  (H.  R.  Rep.  No. 
1453,  81st  Cong.,  1st  Sess.,  Oct.  17,  1949,  W.H.M. 
6:607)  states,  'The  courts  have  also  held  the  act 
applicable  to  employees  engaged  in  maintaining  and 
repairing  private  homes  and  dwellings  where  such 
homes  and  dwellings  are  being  leased  by  interstate 
producers  to  their  employees.  Coverage  of  the  Act 
has  also  been  extended  to  employees  of  an  individually 
owned  and  operated  restaurant  located  in  a  factory 
(McComb  v.  Factory  Stores,  81  F.  Supp.  403,  8  WH 
Cases  284  (N.  D.  Ohio)  1948).' 

"  'Under  the  bill  as  agreed  to  in  conference  an 
employee  will  not  be  covered  unless  he  is  shown  to 
have  a  closer  and  more  direct  relationship  to  the  pro- 
ducing, manufacturing,  etc.,  activity  than  was  true 
in  the  above-cited  cases.'  v     (Emphasis  by  the  Court.) 

Juarez  v.  Kennecott  Copper  Corp.,  12  WH  Cases 
607,  609. 

We  believe  that  this  decision  and  its  consideration  of 
Congressional  intent  is  persuasive  and  supports  the  neces- 
sity for  a  rehearing  in  this  case. 

For  the  foregoing  reason  we  respectfully  urge  that  the 
Court  grant  this  Petition  for  Rehearing. 

Gibson,  Dunn  &  Crutcher, 
William  French  Smith, 
James   J.    Ryan, 

By  William  French  Smith. 
Attorneys  for  Appellees. 
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Certificate  of  Counsel. 

The  undersigned  hereby  certifies  that  he  has  prepail 
this  Petition  for  Rehearing  and  that  the  grounds  theri 
stated  are  in  his  opinion  well  founded  and  that  this  PeJ 
tion  is  not  filed  for  reasons  of  delay. 

William  French  Smith. 


APPENDIX. 

The  House  Managers'  Statement  reporting  on  the 
'ouse-Senate  Conference  bill  which  contained  the  1949 
nendments  as  enacted  into  law  is  very  relevant  in  ex- 
laining  the  three  requirements  of  the  retail  exemption 
jntained  in  Section  13(a)(2).  Pertinent  sections  are  as 
dIIows  : 

"Exemptions 

"General  statement. — The  House  bill  substantially 
revised  Section  13(a)(2)  of  the  Act  relating  to  re- 
tail and  service  establishments.     .    .    ." 

"Retail  and  service  establishments. — Both  the 
House  bill  and  the  Senate  amendment  contained  an 
identical  amendment  providing  for  an  exemption  for 
retail  and  service  establishments  (Sec.  13(a)(2)). 
The  amendment  was  continued  in  the  conference 
agreement. 

"The  amendment  (Sec.  13(a)(2))  agreed  to  in 
conference  clarifies  the  existing  exemption  by  de- 
fining the  term  'retail  or  service  establishment'  and 
stating  the  conditions  under  which  the  exemption 
shall  apply.  This  clarification  is  needed  in  order  to 
obviate  the  sweeping  ruling  of  the  Administrator 
and  the  courts,  that  no  sale  of  goods  or  services  for 
business  use  is  retail.  See  Roland  Electrical  Co.  v. 
Walling  (326  U.  S.  657)  ;  McComb  v.  Diebert  (E.  D. 
Pa.  1949),  16  Labor  Cases,  Par.  64,982;  McComb  v. 
Factory  Stores  (81  F.  Supp.  403  (N.  D.  Ohio, 
1948)). 

"Under  paragraph  (2)  of  Section  13(a)  as  agreed 
to  in  conference,  an  establishment  is  an  exempt  retail 
or  service  establishment  if  it  meets  three  tests: 


— 2— 

"First,  over  50  per  cent  of  the  establishment's  sal 
by  annual  dollar  volume  of  goods  or  services  mu 
be  made  within  the  state  in  which  the  establishme 
is  located.  The  requirement  that  the  greater  pa 
of  the  selling  or  servicing  be  in  intrastate  commerc 
found  in  the  present  law,  is  eliminated  because  of  tl 
tendency  of  the  courts  to  hold  that  many  sales  ( 
services  made  or  performed  within  a  state  are  m; 
intrastate  sales  or  services.  See  Kirschbaum  v.  Wal 
ing  (316  U.  S.  517,  526);  Bout  ell  v.  Walling  (32 
U.  S.  463,  467).  Under  the  new  test,  if  the  said 
are  made  within  the  state  in  which  the  establishmei 
is  located,  it  is  immaterial  that  the  sales  (a)  are  mad 
pursuant  to  prior  orders  from  customers,  (b)  cor 
template  the  purchase  of  goods  by  the  establishmer 
from  outside  the  state  to  fill  customers'  orders,  c 
(c)  are  made  to  customers  who  are  engaged  in  intet 
state  commerce  or  in  the  production  of  goods  jo 
interstate  commerce.  In  this  connection,  see  Wallin 
v.  Jacksonville  Paper  Co.   (317  U.  S.  564). 

"The  second  test  provides  that  in  order  for  ai 
establishment  to  be  exempt,  not  less  than  75  per  cen 
of  its  annual  dollar  volume  of  sales  of  goods  o 
services  (or  both)  must  not  be  for  resale.  In  othe 
words,  at  least  three-fourths  of  the  goods  or  service 
(or  both)  sold  must  be  to  purchasers  who  do  not  kr 
for  the  purpose  of  reselling.  Normally,  goods  ar 
to  be  considered  as  sold  for  resale  even  though  thi 
purchaser  sells  them  in  an  altered  form.     .     .     ." 

"The  third  test  provides  that  75  per  cent  of  tin 
establishment's  annual  dollar  volume  of  sales  of  goodi 
or  services  (or  of  both)  must  be  recognized  in  th< 
particular  industry  as  retail  sales  or  services.  Undet 
this  test  any  sale  or  service,  regardless  of  the  typt 
of  customer,  will  have  to  be  treated  by  the  Admin- 
istrator and  courts  as  a  retail  sale  or  service,  so  long 


— 3— 

as  such  sale  or  service  is  recognised  in  the  particular 
industry  as  a  retail  sale  or  service. 

"The  location  of  the  establishment,  whether  in  an 
industrial  plant,  an  office  building,  railroad  depot, 
or  a  Government  park,  etc.,  will  make  no  difference 
in  the  application  of  the  exemption.  So  long  as  the 
establishment  meets  the  tests  described  above,  it 
will  be  excluded  from  the  minimum  wage  and  over- 
time provisions  of  the  Act." 

House  Managers'  Statement  (House  of  Representa- 
tives Report  No.  1453,  81st  Cong.,  1st  Sess., 
Oct.  17,  1949;  95  Cong.  Rec.  14931-14932,  Oct. 
18,  1949). 
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United  States  Court  of  Appeals 

For  the  Ninth  Circuit 

United  States  of  America  ;  and  <  Iarroll, 
Eedlund  &  Associates,  Inc.,  a  Wash- 
ington Corporation,  Appellcmts, 


vs. 


Xo.  14390 


Richard  E.  Dooley,  and  Jean  Dooley, 
his  wife,  Appellees. 

Appeal  from  the  United  States  District  Court  for 

the  Westerx  District  of  Washington, 

Northern  Division 


APPELLEES'  BRIEF 


I.  STATEMENT  OF  THE  CASE 

The  appellees  agree  that  the  statement  of  the  case  as 
set  forth  by  the  appellants  is  a  correct  statement  of  the 
facts  of  the  case  as  far  as  appellants  have  stated  it.  But, 
in  addition  thereto,  the  facts  show  appellants  had  no- 
tice, through  their  resident  manager,  that  the  wire 
fences  were  a  menace  on  the  project  (R.  254).  Appel- 
lants knew  through  their  maintenance  superintendent 
that  fences  on  the  project  were  destroyed  during  the 
day  and  required  daily  fence  repairs  and  that  it  was 
a  dangerous  condition  that  would  develop  from  the  dis- 
repair of  the  fences.  It  would  be  dangerous  to  an  in- 
dividual traveling  there  (R,  277,  278).  The  same  wit- 
ness had  occasion  frequently  to  repair  the  fence  wire 
on  casual  walks  through  the  area,  sometimes  once  a 

1 


week  and  sometimes  several  times  a  week,  in  different 
areas  of  the  project  (R.  278) ;  said  fences  would  be 
down  anytime  between  8 :00  A.M.  and  4 :30  P.M. ;  and 
said  fences  would  curl  across  the  sidewalks  (R.  278). 
Other  employees  had  similar  notice  of  the  fences  being 
down  in  different  parts  of  the  project  and  such  disre- 
pair was  so  continuous  that  a  constant  daily  repair  pro- 
gram was  in  effect  (R.  212,  230,  241,  261,  262). 

On  the  basis  of  all  the  testimony  pertaining  to  the 
facts  adduced  at  the  trial,  the  court  made  findings  of 
fact  shown  in  Paragraphs  VI  and  VIII  thereof  (R.  13, 
14)  which  are  amply  supported  by  the  evidence  and 
which  findings  warrant  a  recovery  on  the  part  of  the 
appellees  herein. 

II.  SUMMARY  OF  ARGUMENT 

The  appellants  had  constructive  notice  of  the  danger- 
ous condition  of  the  premises  brought  about  by  the  de- 
fective wire  barricade  erected  by  appellants. 

III.  ARGUMENT 

We  agree  with  the  appellants  that  in  order  to  impose 
liability  for  injury  to  an  invitee  upon  real  property  by 
reason  of  failure  to  maintain  the  premises  in  a  reason- 
ably safe  condition,  the  owner  or  occupant  must  have 
actual  or  constructive  notice  of  the  dangerous  condi- 
tion. 

By  way  of  argument  concerning  the  constructive 
knowledge  which  the  appellants  had  of  the  defective 
condition  of  the  wire  barricade  and  the  premises  gen- 
erally which  were  under  their  control,  attention  must 
be  called  to  the  testimony  upon  which  the  court  made 


its  findings  of  fact.  To  do  this  it  is  mandatory  to  call 
thf  court's  attention  to  the  testimony  of  the  various 
witnesses  as  se1  forth  in  the  transcript  of  the  record. 

The  mother  of  appellee  Jean  Dooley  on  several  occa- 
sions saw  the  wire  down  and  dangling  in  the  corner  of 
the  walk  in  September  and  October,  1952,  at  the  point 
where  appellee  fell,  prior  to  the  day  her  daughter  fell 

on  November  5,  1952  (R.  62,  63). 

Yvonne  Hart,  one  week  prior  to  Mrs.  Dooley's  injury, 
vi sited  the  Dooleys,  and  she  testified  that  the  stakes  and 
wires  were  laying  across  the  sidewalk  at  the  point  where 
appellee  fell  (R.  90,  91). 

Mrs.  Dooley 's  husband  testified  the  wire  wasn't  in 
very  good  condition  prior  to  November  5,  1952,  at  the 
point  his  wife  fell,  and  that  at  various  times  the  wire 
was  laying  on  the  sidewalk  or  a  stake  was  pulled  up  or 
knocked  over  (R.  99).  Likewise,  he  testified  to  having 
seen  the  workers  for  the  appellants  straightening  wires 
or  putting  back  stakes  (R.  100).  He  further  testified 
that  he  did  not  think  the  light  was  adequate  to  cover  the 
sidewalk  where  the  accident  occurred  (R.  105).  He  tes- 
tified that  floodlights  could  light  the  sidewalk  but  would 
not  light  the  wire  (R.  108). 

Jean  Dooley  testified  to  walking  down  the  middle  of 
the  sidewalk  at  night  and  at  the  corner  where  she  fell 
there  was  a  wire  in  her  path  (R.  145).  She  testified  she 
did  not  see  the  wire,  and  did  see  a  loose  wire  after  she 
had  fallen  in  the  middle  of  the  sidewalk  (R.  1-19) . 

Nickolas  Cvetikovs,  night  watchman  and  utility 
maintenance  man,  testified  that  he  worked  on  Novem- 
ber 5,  1952,  and  worked  from  6 :00  P.M.  every  night  (R. 


205) ;  that  his  duties  with  respect  to  the  fences  which 
were  constructed  around  the  lawn  areas  were  whenever 
he  was  around  if  he  saw  a  fence  which  was  not  in  order 
he  put  the  wire  aside  or  fixed  it  as  well  as  he  could ;  he 
would  just  put  it  in  order  to  "prevent  disaster"  (R. 
208).  He  testified  that  whenever  he  made  his  round  and 
he  found  the  barricades  down  he  either  put  them  away 
"on"  the  sidewalk  or  just  repaired  as  far  as  he  could 
with  his  pair  of  pliers  (R.  212).  He  testified  that  on 
occasions  during  the  fall  of  1952  and  prior  to  November 
5, 1952,  he  sometimes  set  aside  barricades  that  had  fallen 
down  or  were  loose  (R.  212).  The  same  witness  testi- 
fied to  having  picked  up  wires  that  had  fallen  across 
the  sidewalk  in  the  general  area  where  Mrs.  Dooley 
fell  a  couple  of  times,  maybe  more  (R.  215). 

George  Yamada,  the  maintenance  gardener  at  Lake 
Burien  Heights,  employed  by  Carroll,  Hedlund  &  Asso- 
ciates, Inc.,  testified  that  children  would  at  times  go  out 
and  cut  the  fences,  cut  the  wires,  or  swing  on  the  fences 
and  loosen  them  (R.  234),  and  he  saw  barricades  down 
in  travelling  about  the  grounds  and  that  it  was  once 
or  twice  a  week  that  he  observed  that,  and  that  he  him- 
self went  out  and  made  repairs  to  the  fences  (R.  230). 
He  further  testified  that  everyone  had  a  standing  order 
to  remove  barricades  that  had  fallen  onto  the  sidewalks 
(R.  233) ,  and  that  it  was  customary  to  place  cloth  mark- 
ers hanging  from  the  wire  to  make  the  wires  more  vis- 
ible (R.  235,  236),  and  that  in  attaching  cloth  ribbons 
to  the  barricade  wire  it  made  the  wires  more  safe  (R. 
237). 

Oscar  F.  Hansen,  of  the  landscape  gardening  firm, 


testified  that  the  lawn  areas  were  planted  in  April,  May 
and  June  and  part  of  July  of  1952  (R.  239)  and  that 
his  firm  put  up  the  barricades  around  the  newly-planted 
area  (R.  240)  and  that  he  detailed  one  or  two  men  to 
fix  the  fences  and  that  he  usually  made  the  rounds  in 
the  afternoon  to  see  if  everything  was  okay  for  the  nighl 
(R.  241).  He  testified  that  they  did  use  a  coarse  twine 
to  mark  the  wires,  but  the  children  tore  them  down  and 
they  finally  gave  up  marking  them  (R.  243).  He  testi- 
fied that  wires  were  not  down  everyday  but  most  of  the 
time  (R.  243). 

James  Brydon,  the  resident  manager  of  the  project, 
testified  that  he  delegated  one  man  every  morning  to 
make  the  rounds  of  the  project,  fixing  fences  and  that 
the  outside  working  crew  worked  from  8:00  A.M.  to 
12:00  noon  and  from  12:30  P.M.  to  4:30  P.M.  (R.  253). 
He  testified  further  that  all  outside  crews  had  been 
given  orders  that  anything  out  of  the  ordinary  seen  out- 
side of  their  immediate  work  that  was  wrong  was  to  be 
reported  to  the  office  or  to  the  superintendent;  that 
would  mean  fences  or  anything  of  that  kind  that  was  a 
"menace"  to  the  project  (R.  254).  He  testified  to  hav- 
ing had  quite  a  few  reports  of  fences  being  down  (R. 
261).  He  testified  that  complaints  had  come  in  at  night 
concerning  wires  and  that  it  was  the  sole  duty  of  a  man 
to  inspect  the  wires  beginning  at  8 :00  A.M.  in  the  morn- 
ing until  he  could  get  the  job  done  and  that  sometimes 
it  took  the  man  an  hour  or  two  hours  or  all  day,  and 
that  it  would  take  all  day  sometimes  because  a  lot  of 
wires  were  down  (R.  262). 

The  maintenance  superintendent,  Clarence  Suder, 
testified  that  daily  fence  repairs  were  necessitated  be- 
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cause  children  and  adults  both  destroyed  the  fences  to 
some  extent  during  the  day  or  during  the  twenty-four 
hours  of  the  day  (R.  277).  He  further  testified  that  he 
had  occasion  frequently  to  make  repairs  to  the  fence 
wire,  sometimes  once  a  week,  sometimes  several  times 
a  week  and  that  said  occasions  would  be  precipitated 
upon  a  casual  walk  through  the  area  which  he  himself 
would  make,  and  that  would  occur  anytime  between 
8 :00  A.M.  and  4 :30  P.M. ;  and  that  at  anytime  he  would 
be  walking  through  the  project  he  was  apt  to  run  into 
a  broken  down  wire  fence  and  that  sometimes  the  wire 
would  be  curled  across  the  sidewalk;  that  they  seldom 
were  ever  straightened  (R.  278).  He  testified  that  he 
frequently  made  an  inspection  tour  throughout  the  area 
after  the  children  went  into  their  apartments  or  retired 
and  towards  evening,  and  that  occasionally  he  found 
defects  at  that  hour  of  the  day  (R,  279). 

Clayton  Dykeman,  an  employee  of  Lake  Burien 
Heights  Housing  Project,  testified  that  he  was  assigned 
to  inspect  the  entire  fencing  every  day  and  he  started  at 
8:00  A.M.  when  he  started  work;  that  some  days  it 
would  take  maybe  an  hour  and  other  days  it  was  some- 
where near  the  whole  day  (R.  281).  He  recalled  having 
mended  the  wire  at  the  point  where  appellee  fell  (R. 
285),  and  that  he  repaired  it  everyday  when  it  was  down 
when  he  went  around  that  area  (R.  286).  He  testified 
that  he  had  originally  tied  twine  to  the  wire  to  act  as  a 
warning  when  he  first  performed  his  duties  and  that  he 
thought  it  was  very  necessary  until  they  got  adjusted 
to  the  fence.  He  further  testified  he  didn't  believe  the 
tenants  had  become  entirely  adjusted  to  the  fences  up 
until  the  time  he  left  the  project  (R.  287).  He  testified 


he  left  the  project  on  November  15,  L952  I  R.  283 ).  Be 
further  testified  there  were  times  thai  the  wires  were 

drawn  across  the  sidewalk  (R.  287). 

Marion  S.  Wilson,  the  office  manager  for  the  project, 
testified  to  occasionally  receiving  complaints  from  the 
tenants  with  respect  to  the  wires  being  down  and  to 
having  observed  the  fences  down  on  one  or  two  occa- 
sions (R.  293). 

From  the  foregoing  testimony  it  would  seem  quite 
clear  that  the  appellants  had  actual  knowledge  that  gen- 
erally the  wires  throughout  the  project  were  down  on 
many,  many  occasions  and  that  they  were  a  menace  and 
a  danger  to  the  tenants  and  appellants  would  certainly 
be  chargeable  with  constructive  notice  that  the  wires 
were  apt  to  be  down  at  any  time,  day  or  night,  and  be 
a  danger  to  users  of  the  walks. 

On  the  basis  of  this  testimony,  is  it  any  wonder  that 
Judge  Bowren  in  his  decision  and  in  the  findings  of  fact 
found  that  the  appellants  were  negligent  in  their  fail- 
ure to  maintain  the  wire  barricade  in  a  reasonably  safe 
condition  and  in  permitting  said  wire  to  remain  on  the 
sidewalk  where  appellants  knew,  or  in  the  exercise  of 
reasonable  care,  should  have  known  that  the  tenants  of 
said  apartments  walked  and  in  the  darkness  would  be 
subject  to  danger;  that  they  were  negligent  in  failing 
to  remove  the  hidden  danger  caused  by  the  wire  being 
permitted  to  remain  on  the  sidewalk  in  a  place  where 
tenants  of  said  apartment  would  be  in  the  habit  of 
walking,  after  having  knowledge,  or  in  the  exercise  of 
reasonable  care,  should  have  had  knowledge  that  said 
dangerous  obstruction  existed  upon  said  sidewalk  '. 


8 

Is  it  any  wonder  that  he  also  found  that  the  sidewalk 
was  under  the  supervision  of  the  appellants  and  that  the 
appellee,  Jean  Dooley,  tripped  over  a  wire  which  was 
disarranged  from  a  wire  barricade  which  had  been 
erected  by  appellants  to  keep  pedestrians  from  walking 
on  the  newly-planted  lawns  and  which  wire  had  become 
broken  down  in  places  and  had  curled  up  and  was  per- 
mitted by  appellants  to  obstruct  the  sidewalk  in  a  place 
in  which  appellants  knew  that  appellee  would  cus- 
tomarily and  necessarily  walk;  that  as  a  result  of  ap- 
pellants' negligence  in  maintaining  the  wire  barricade, 
the  plaintiff  tripped  and  fell  over  said  wire  and  fell  vio- 
lently to  the  ground  ? 

The  law  is  quite  clear  and  counsel  for  appellants  have 
cited  throughout  their  brief  the  law  which  is  generally 
controlling.  These  principles  are  broadly  stated  in  32 
Am.  Jur.,  Landlord  and  Tenant,  Sec.  688,  pp.  561-563: 
"It  is  generally  held  that  where  the  owner  of 
premises  leases  parts  thereof  to  different  tenants 
and  expressly  or  impliedly  reserves  other  parts 
thereof,    such    as    entrances,    halls,    stairways, 
porches,  walks,  etc.,  for  the  common  use  of  differ- 
ent tenants,  it  is  his  duty  to  exercise  reasonable 
care  to  keep  safe  such  parts  of  which  he  so  re- 
serves control,  and  if  he  is  negligent  in  this  regard, 
and  a  personal  injury  results  by  reason  thereof  to  a 
tenant  or  to  a  person  there  in  the  right  of  the  ten- 
ant, he  is  liable,  provided  the  injury  occurs  while 
such  part  of  the  premises  is  being  used  in  the  man- 
ner intended  *  *  *." 

and,  Sec.  694,  p.  571: 

"Actual  or  constructive  knowledge  on  the  part 
of  the  landlord  of  the  defect  causing  the  injury  is 
necessary  to  render  the  landlord  liable.  It  is  gener- 
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ally  held  that  to  recover  for  injury  received  from 
the  defective  condition,  the  burden  is  on  the  tenant 
injured  to  show  thai  the  landlord  knew  of  the  de- 
fect or  by  the  exercise  of  reasonable  care  would 
have  known  of  it.  The  negligence  of  a  landlord  in 
regard  to  the  safety  of  the  approaches  to  the  leased 
premises,  and  the  halls  and  stairways  therein,  used 
by  different  tenants,  is  based  upon  his  failure  to  use 
ordinary  care  to  keep  such  portions  of  the  premises 
in  a  reasonably  safe  condition  after  having  notice 
or  knowledge,  actual  or  constructive,  of  defects 
therein.  It  must  be  shown  either  that  the  landlord 
had  knowledge  of  the  defect  or  that  it  had  been  in 
an  unsafe  condition  for  such  a  length  of  time  that 
the  landlord  should  have  known  of  it.  The  question 
as  to  the  length  of  time  a  defect  must  exist  in  order 
that  the  owner  may  be  charged  with  notice  or 
knowledge  thereof  depends  very  largely  upon  the 
nature  of  the  defect  and  the  facts  of  the  particular 
case  *  *  *." 

We  submit  that  the  landlord  in  the  instant  case,  by 
its  agents,  knew  of  the  "menace"  created  by  the  defec- 
tive wiring  in  the  barricades  and  knew  that  "disaster" 
might  result  to  the  users  of  the  walk.  Appellants  knew 
for  months  of  the  dangerous  condition  of  the  premises 
and  exercised  a  maintenance  program  which  they  felt 
was  sufficient  to  protect  themselves  from  liability,  ac- 
knowledging, however,  that  the  condition  was  not  con- 
trolled during  the  darkness;  and  it  also  must  be  ac- 
knowledged that  the  condition  was  more  dangerous  in 
the  darkness  of  night  time  than  in  the  day  time.  Yet 
their  program  for  inspection  was  not  in  effect  in  the 
night  time.  When  they  knew  that  every  morning  fences 
would  be  found  down,  it  would  appear  that  they  should 
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have  taken  some  precaution  to  have  erected  a  barricade 
that  was  not  so  faulty  and  that  would  not  cause  injury 
to  others,  which  they  knew  the  wire  barricade  would  do. 

The  expense  of  a  wooden  fencing  would  certainly  be 
far  less  than  the  wages  paid  daily  to  an  inspector  to  re- 
pair the  fence  which  they  used  as  a  barricade.  It  would 
be  far  more  inexpensive  to  erect  a  suitable  barricade 
which  would  cause  no  one  any  damage  or  injury  and 
would  be  suitable  for  the  purposes  intended,  namely — 
to  protect  the  lawns  and  not  cause  damage  to  users  of 
the  sidewalks.  A  barricade  of  2x2  's  placed  on  2x2  stakes 
surrounding  the  lawn  areas  would  be  almost  as  inex- 
pensive to  erect  as  the  wire  barricades  and  certainly 
the  children  would  not  have  been  able  to  cut  those  and 
break  them  down  as  the  landlord  claims  they  did  with 
the  wire  barricades.  It  would  just  seem  reasonable  to 
require  appellants  to  erect  a  suitable,  safe  barricade, 
than  to  have  the  appellants  erect  an  unsuitable,  danger- 
ous barricade  as  they  did — a  barricade  which  was  much 
more  expensive  to  maintain  than  it  would  have  cost  to 
erect  a  safe  barricade  in  the  original  instance. 

Counsel  for  appellants  are  attempting  to  excuse  ap- 
pellants for  negligence  in  the  erection  and  maintenance 
of  the  faulty  barricades  on  the  basis  that,  at  the  partic- 
ular time  and  at  the  particular  place  on  the  sidewalk 
where  appellee  fell,  they  did  not  have  actual  knowledge 
of  the  barricade  being  down.  This  contention,  of  course, 
ignores  completely  the  constructive  knowledge  that 
they  should  have  had,  in  the  exercise  of  any  reasonable 
care  under  the  circumstances,  that  the  barricade  in  that 
particular  place  was  apt  to  have  been  down  and  on  in- 
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spection  would  have  been  found  down  at  the  time  in 
question.  They  also  erected  the  barricade  in  the  first 
place  and  knew  from  experience  that  it  was  so  faultily 
built  as  to  constitute  a  menace  to  tenants. 

If  they  did  not  actually  know,  the  point  is  that  they 
should  have  known  that  this  wire  would  be  down  from 
the  experience  they  had  in  this  section  of  the  grounds 
and  in  other  sections  of  the  grounds,  and  we  contend 
that  their  past  experiences  constituted  constructive  no- 
tice to  them  of  the  defect. 

The  whole  argument  of  the  appellants  in  this  case  is 
that  because  they  did  not  have  actual  knowledge  they 
cannot  be  held  responsible  for  the  damage  created.  This 
overlooks  entirely  all  of  the  law  which  is  to  the  effect 
that  they  are  liable  for  damages  if  they  had  construc- 
tive knowledge  of  defects.  We  submit  that  in  this  case, 
by  their  own  testimony  and  evidence,  the  appellants 
show  that  they  had  constructive  knowledge  of  the  de- 
fects and  knew  of  the  dangers  and  that  the  defects  were 
apt  to  cause  damage  to  users  of  the  sidewalks. 

We  agree  with  the  statements  of  law  advanced  by 
appellants  in  their  argument  with  reference  to  the  ob- 
ligations herein  of  the  appellants  toward  appellee. 
Basically  the  principles  are  found  in  the  decision  of 
Anderson  v.  Beeder,  42  Wn.(2d)  45,  48,  253  P. (2d) 
423,  quoted  in  appellants'  brief: 

"Where  the  owner  of  premises  leases  parts 
thereof  to  different  tenants  and  expressly  or  im- 
pliedly reserves  other  parts  thereof  for  the  com- 
mon use  of  such  tenants,  it  is  his  duty  to  exercise 
reasonable  care  to  keep  safe  such  parts  which  he  re- 
serves for  common  use,  and  over  which  he  has  con- 
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trol.  Tenants  who  use  such  portions  reserved  for 
common  use  are  invitees  of  the  landlord.  In  order 
to  render  him  liable  to  a  tenant  injured  while  us- 
ing such  portions,  however,  it  must  appear  that 
there  was  reasonable  cause  to  apprehend  such  in- 
jury. 32  Am.  Jur.  561,  Landlord  and  Tenant,  Sec. 
688." 

and  to  the  same  effect  is  the  rule  stated  in  Andrews  v. 

McCideheon,  17  Wn.(2d)  340,  345-346,  135  P. (2d)  459: 
"  *  *  *  When  the  landlord  either  expressly  or  im- 
pliedly reserves  control  over  the  stairway,  whether 
there  be  one  tenant  or  several,  the  tenant  or  tenants 
will  be  protected  in  his  or  their  right  to  the  use  of 
the  stairway,  and  the  landlord  has  the  legal  duty  to 
keep  and  maintain  the  stairway  in  a  reasonably 
good  and  safe  condition  for  use  by  such  tenants  and 
their  invitees. 

' '  The  foregoing  rules  of  law  are  announced  and 
discussed  in  the  following  cases:  Lindbloom  v. 
Berkman,  43  Wash.  356,  86  Pac.  567;  Konick  v. 
Champneys,  108  Wash.  35,  183  Pac.  75,  6  A.L.R. 
459;  Johnson  v.  Smith,  114  Wash.  311,  194  Pac. 
997;  McGinnis  v.  Keylon,  135  Wash.  588,  238  Pac. 
631;  Leuch  v.  Dessert,  137  Wash.  293,  242  Pac.  14; 
Holm  v.  Investment  &  Securities  Co.,  195  Wash. 
52,  79P.(2d)  708;  Brandt  v.  Rakauskas,  112  Conn. 
69, 151  Atl.  315 ;  Starr  v.  S perry,  184  Iowa  540,  167 
N.W.  531;  Roman  v.  King,  289  Mo.  641,  233  S.W. 
161, 25  A.L.R.  1263,  note  p.  1273 ;  and  note  58  A.L.R. 
1412.  4  Thompson  on  Real  Property  (Perm,  ed.), 
pp.  88,  94,  Sees.  1594,  1596.  Restatement  of  the  Law 
of  Torts,  p.  980,  Sec.  361.  32  Am.  Jur.,  Landlord 
and  Tenant,  p.  165,  Sec.  170,  p.  564,  Sec.  689,  p.  567. 
Sec.  691." 

Likewise,  in  Leuch  v.  Desst  rl ,  137  Wash.  293,  295,  242 
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Pac.  14,  the  court  followed  the  rule  announced  in  St  - 
attU  v.  Puget  Sound  Improvement  Co.,  47  Wash.  22, 
91  Pac.  255,  125  Am.  St.  884,  12  L.R.A.(N.S.)  949, 
which  was  a  ease  where  the  owner  of  a  building  had  a 
trapdoor  over  an  area  way  in  the  sidewalk  used  exclu- 
sively for  the  benefit  of  the  building.  The  building  itself 
had  been  leased  to  various  tenants.  There  was  nothing 
in  their  tenancy  that  gave  them  control  of  this  areaway. 
The  court  held  that  the  maintenance  and  actual  posses- 
sion of  that  part  of  the  building  was  in  the  owner  at  all 
times  and  the  court  held  that  he  was  the  one  who  was 
responsible  for  injury  resulting  to  a  pedestrian  who 
had  been  injured  by  stumbling  over  the  trapdoor.  At 
page  296,  the  court  stated : 

"Situations  similar  to  that  in  the  instant  case 
have  been  considered  many  times,  and  the  rule  we 
find  to  be  as  we  have  already  announced  it.  Some  of 
these  authorities  so  holding  are:  O'Connor  v.  An- 
drews, 81  Tex.  28,  16  S.W.  628;  Shipley  v.  Fifty 
Associates,  101  Mass.  251,  3  Am.  Rep.  346 ;  Yorra  v. 
Lynch,  226  Mass.  153,  115  N.E.  238;  Gilland  v. 
Maynes,  216  Mass.  581,  104  N.E.  555;  Trustees  of 
Village  of  Canandaigua  v.  Foster,  156  N.Y.  354,  50 
N.E.  971,  66  Am.  St.  575,  41  L.R.A.  554;  Jennings 
v.  Van  Schaick,  108  N.Y.  530,  15  N.E.  424,  2  Am. 
St.  459;  Siggins  v.  McGill,  72  N.J.L.  263,  62  Atl. 
411,  111  Am.St.  666,  3  L.R.A.(N.S.)  316;  Branigan 
v.  Lederer  Realty  Corp.,  101  Atl.(R.L)  122;  Perry 
v.  Levy,  87  N.J.L.  670,  94  Atl.  569;  Payne  v.  Irvin, 
144  111.  482,  33  N.E.  756;  Looney  v.  McLean,  129 
Mass.  33;  Bissell  v.  Lloyd,  100  111.  214;  Security 
Sav.  &  Comm.  Bank  v.  Sullivan,  261  Fed.  461; 
Wardmam  v.  Hanlon,  280  Fed.  988;  Frank  v.  Si- 
mon, 109  App.  Div.  38,  95  N.Y.Supp.  666-  Taubcr 
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v.  Bochelsky,  90  Misc.  Rep.  382,  153  N.Y.Supp, 
199 ;  Fleischer  v.  Dworsky,  90  Misc.  Rep.  628,  153 
N.Y.Supp.  951;  Gude  &  Co.  v.  Farley,  28  Misc. 
Rep.  184,  58  N.Y.Supp.  1036 ;  MacNair  v.  Ames,  29 
R.I.  45,  68  Atl.  950;  Brown  Co.  v.  O'Connor,  151 
S.W.  (Tex.  Civ.App.)  339." 

In  the  instant  case  we  certainly  believe  the  appellants 
had  reasonable  cause  to  apprehend  the  injury  that  oc- 
curred to  appellee,  and  had  constructive  knowledge,  if 
not  actual  knowledge,  of  the  defect  in  their  barricades. 
We  believe  the  appellants  were  negligent  to  the  extreme 
in  maintaining  and  continuing  a  known,  dangerous  de- 
fective barricade  system. 

In  attempting  to  answer  the  brief  of  appellants  here- 
in, it  is  quite  clear  that  the  divergence  of  opinion  in  the 
case  is  brought  on  by  the  appellants  complete  lack  of 
understanding  of  the  meaning  of  constructive  knowl- 
edge. The  term,  in  itself,  indicates  it  would  not  be  actual 
knowledge  but  is  a  knowledge  which  should  be  learned 
by  the  party  through  their  known  experiences.  Cases 
cited  by  appellant  are  all  good  law  but  are  not  appli- 
cable to  the  situation  of  the  instant  case.  The  cases 
dealing  with  invitees  of  department  stores  and  other 
commercial  establishments  are  all  predicated  on  their 
particular  facts  and  go  off  on  the  principle  that  no 
proof  was  adduced  concerning  the  knowledge  of  the 
landlord  or  store  owner  of  the  defect.  It  is  quite  true 
that  grease  spots  and  obstructions  on  floors  of  depart- 
ment stores  may  not  have  come  to  the  attention  of  the 
landlord ;  but  in  our  case,  for  months  the  appellants 
knew  of  the  defects  and  the  dangers  and  installed  a 
faulty  system  of  maintenance  to  try  and  correct  the 
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iangerous  condition.  Their  attempt  to  do  so,  we  see, 
was  unsuccessful,  as  injury  resulted  to  appellee  from 
said  defects. 

IV.  CONCLUSION 

We  respectfully  submit  that  the  decision  of  the  Dis- 
trict Judge,  entering  judgment  in  favor  of  the  appellees 
in  this  cause,  should  be  affirmed. 

Respectfully  submitted, 

R.  P.  GriMOXT, 
Attorney  for  Appellees. 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  14746-Y.— Civil 

D  &  H  ELECTRIC  COMPANY,  a  corporation, 

Plaintiff, 

vs. 

M.  STEPHENS  MFG.,  INC.,  a  corporation;  JACK 
McLOUGHLIN,  doing  business  as  McLOUGH- 

ILIN  SALES ;  DOE  I,  DOE  II  and  DOE  COM- 
PANY, Defendants. 

COMPLAINT  FOR  INFRINGEMENT  OF  IT.  S. 
LETTERS  PATENT  No.  2,475,322  AND  FOR 
UNFAIR  COMPETITION 

Plaintiff  complains  of  defendants  and  each  of 
thorn  and  alleges: 

First  Cause  of  Action  for  Patent  Infringement 
I. 

That  plaintiff  is  a  California  corporation  having 
its  principal  place  of  business  in  the  County  of  Los 
Angeles,  State  of  California,  within  the  Southern 
District  of  California,  Central  Division. 

Upon  information  and  belief,  that  defendant  M. 
Stephens  Mfg.,  Inc.,  is  a  California  corporation 
having  a  regular  and  established  place  of  business 
in  the  City  of  Los  Angeles,  County  of  [2]  Los  An- 
geles, State  of  California,  within  the  Southern  Dis- 
trict of  California,  Central  Division. 

Upon    information    and    belief,    that    Tack    Mc- 
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Loughlin  is  an  individual  doing  business  as  Mc- 
Loughlin  Sales,  and  is  a  resident  of  the  County  of 
Los  Angeles,  State  of  California,  within  the  South- 
ern District  of  California,  Central  Division. 

„ 

That  the  true  names  and  places  of  residence  and 
places  of  business  of  defendants  named  herein  as 
Doe  I,  Doe  II  and  Doe  Company  are  at  present 
unknown  to  plaintiff,  but,  when  discovered,  plain- 
tiff will  ask  leave  of  Court  to  insert  the  same  herein 
by  amendment. 

III. 

That  jurisdiction  is  based  upon  28  U.S.C.  1338. 

IV. 

That  on  July  5,  1949,  United  States  Letters  Pat- 
ent 2,475,322  duly  and  legally  issued  to  Richard 
J.  Horton  and  Helen  F.  Bryane,  now  Helen  F. 
Horton,  for  an  invention  in  coupling  device  for 
flexible  conduits. 

V. 

That  by  mesne  assignment  and  transfer,  said  let- 
ters patent  and  all  rights  to  sue  and  recover  for 
past  infringement  thereof  were  duly  and  legally 
transferred  to  plaintiff  prior  to  commencement  of 
this  action  and  plaintiff  is  still  the  owner  thereof. 

VI. 

That  for  some  time  past  defendants  and  each  of 
them  have  infringed  and  still  are  infringing  said 
United  States  Letters  Patent  2,475,322,  by  making 
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and  selling  within  the  Southern  [3]  District  of  Cali- 
fornia, Central  Division,  and  elsewhere,  coupling 
devices  for  flexible  conduits  embodying  the  pat- 
ented invention,  and  will  continue  to  do  so  unless 
enjoined  by  this  Court. 

VII. 
That  the  coupling  devices  for  flexible  conduits 
made  and  sold  by  plaintiff  or  under  authority  of 
plaintiff  have  been  duly  marked  with  the  number 
of  said  letters  patent  and  defendants  have  been 
notified  in  writing  of  said  letters  patent  and  of 
their  infringement  thereof. 

VIII. 

That  said  acts  of  defendants  have  been  and  are 
being  committed  wilfully  and  in  bad  faith. 

Second  Cause  of  Action  for  Unfair  Competition 

For  a  second  and  separate  cause  of  action  against 
the  defendants  and  each  of  them  plaintiff  here  in- 
corporates paragraphs  one  (I)  and  two  (II)  of  its 
first  cause  of  action  and  alleges: 

I. 

That,  commencing  in  or  about  the  month  of  May, 
1946,  plaintiff  developed  and  introduced  to  the  trade 
a  coupling  device  for  flexible  conduits,  for  which 
said  United  States  Letters  Patent  No.  2,475.322 
subsequently  issued;  that  said  coupling  device  is 
distinctive  not  only  in  the  manner  in  which  it 
functions  to  effect  a  coupling,  but  also  in  appear- 
ance; that  plaintiff  has   ever  since   manufactured 
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and  sold  and  continues  to  manufacture  and  sell  said 
devices  extensively  in  interstate  commerce  through- 
out the  United  States;  has  built  up  and  owns  and 
enjoys  a  valuable  business  and  good  will  associated 
therewith ;  and  the  public  has  come  to  associate  said 
device  with  plaintiff  and  no  one  else.  [4] 

II. 

Jurisdiction  of  this  second  cause  of  action  arises 
under  and  by  virtue  of  28  II.S.C.A.  1338(b)  and 
15  U.S.C.A.  1126. 

III. 

That  after  plaintiff  developed  and  introduced 
said  device  and  built  up  said  business  and  good 
will,  defendants  engaged  in  and  continue  to  engage 
in  a  scheme  of  unfair  competition  against  plaintiff, 
and  in  carrying  out  said  scheme  have  committed 
and  continue  to  commit  each  and  all  of  the  follow- 
ing acts: 

(a)  Defendants  copied  and  imitated  said  coupling 
device,  both  as  to  its  distinctive  manner  of  func- 
tioning and  as  to  its  distinctive  appearance;  and 
have  made  and  sold  and  continue  to  make  and  sell 
said  copies  and  imitations  in  interstate  commerce 
in  competition  with  plaintiff  and  without  so  mark- 
ing or  identifying  said  copies  and  imitations  as  to 
enable  the  public  readily  to  distinguish  the  same 
from  those1  made  and  sold  by  plaintiff; 

(b)  Defendants  offered  and  attempted  to  pur- 
chase and  acquire  plaintiff's  said  business,  as  well 
as  plaintiff's  dies  and  molds  used  in  the  manufac- 
ture of  plaintiff's  said  devices;  that  plaintiff  re- 
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fused  said  offer  and  attempt  and  thereupon  de- 
fendants attempted  to  coerce  plaintiff  into  selling 
and  turning  over  to  defendants  plaintiff's  said  busi- 
ness, dies  and  molds  by  making  and  publishing 
threats  to  plaintiff  and  to  the  trade  that  defendants 
would  destroy  plaintiff's  said  business  and  good 
will;  and,  in  pursuance  of  said  attempt)  defendants 
have  adopted  and  pursued  the  policy  oj>  nliving 
their  salesmen  and  representatives  follow  plaintiff's 
salesmen  in  the  market  and  offer  to  sell  said  copies 
and  imitations  to  the  trade  at  prices  far  below  the 
prices  at  which  ])laintiff  has  offered  its  said  de- 
vices ajid^'al  prices  which  could  not  be  met  by  plain- 
tifTwithout  actual  looo  to  plaintiff;  and-[L.  P.  Y.] 

(c)  Defendants  have  represented  to  the  trade 
and  to  plaintiff's  customers  that  plaintiff's  said 
patent  is  worthless. 

IV. 

That  as  a  result  of  said  acts  of  defendants,  plain- 
tiff has  suffered  loss  of  profits  which  it  otherwise 
would  have  made  as  well  as  injury  to  its  business 
and  good  will,  in  the  sum  of  One  Hundred  Thou- 
sand Dollars  ($100,000.00),  and  defendants  have 
derived  unjust  profits  in  a  sum  the  true  amount  of 
which  is  at  present  unknown  to  plaintiff  and  which 
can  only  be  determined  by  an  accoimting. 

V. 

That  unless  said  acts  of  defendants  be  forthwith 
restrained  by  this  Court,  plaintiff  will  be  further 
seriously  and  irreparably  damaged  in  that  plain- 
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tiff's   business   and  good  will  will  be  totally  de- 
stroyed. 

VI. 

That  said  acts  of  defendants  have  been  deliberate, 
wanton  and  unconscionable. 

Wherefore,  plaintiff  prays  judgment  against  de- 
fendants and  each  of  them  as  follows: 

1.  For  a  temporary  and  permanent  injunction 
restraining  defendants  and  each  of  them,  as  well  as 
those  controlled  by  them  and  each  of  them,  from 
committing  further  acts  of  infringement  of  said 
United  States  Patent  No.  2,475,322. 

2.  For  an  accounting  of  damages  suffered  by 
plaintiff  as  a  result  of  said  acts  of  infringement, 
and  that  said  damages  be  trebled.  [6] 

3.  For  a  temporary  and  permanent  injunction 
restraining  defendants  and  each  of  them,  as  well  as 
those  controlled  by  them  and  each  of  them,  from 
committing  any  of  the  herein-alleged  acts  of  unfair 
competition  against  plaintiff. 

4.  For  damages  in  the  sum  of  One  Hundred 
Thousand  Dollars  ($100,000.00)  resulting  from  acts 
of  unfair  competition  by  defendants  and  each  of 
them  herein  complained  of. 

5.  For  an  accounting  of  and  judgment  for  profits 
derived  by  defendants  and  each  of  them  from  the 
acts  of  unfair  competition  herein  complained  of. 

6.  For  reasonable  attorneys'  fees. 
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7.  For  plaintiff's  costs  and  disbursements  herein. 

8.  For  such  other  and  further  relief  as  to  the 
Court  may  appear  just  and  equitable. 

D  &  H  ELECTRIC  COMPANY, 

Plaintiff 
By   MASON  &  GRAHAM, 
/s/  By   COLLINS  MASON, 

Attorneys  for  Plaintiff  [7] 

[Endorsed] :  Filed  November  17,  1952. 


[Title  of  District  Court  and  Cause.] 

ANSWER 

Come  now  the  defendants  and  in  answer  to  the 
alleged  First  Cause  of  Action  in  the  Complaint 
filed  herein  by  the  plaintiff,  admit,  deny  and  allege 
as  follows: 

Admit,  in  answer  to  paragraph  IV,  that  pur- 
ported United  States  Letters  Patent  No.  2,475,322 
are  dated  July  5,  1949  and  were  issued  in  the  name 
of  Richard  J.  Horton  and  Helen  F.  Bryane,  [8] 
and  that  an  alleged  coupling  device  for  flexible  con- 
duits is  purported  to  be  covered  therein:  deny  that 
such  patent  was  duly  and  legally  issued  to  Richard 
J.  Horton  and  Helen  F.  Bryane,  or  that  said  coup- 
ling device  constitutes  an  invention. 

II. 

As  to  the  averments  in  paragraph  V,  defendants 
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are  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  thereof. 

III. 

Deny  each  and  every  allegation  of  paragraph  VI. 

IV. 

Admits  that  written  notice  from  plaintiff  was 
received  by  defendants  alleging  infringement  of 
said  Letters  Patent,  but  deny  each  and  every  other 
allegation  contained  in  paragraph  VII. 

V. 

Deny  each  and  every  allegation  of  paragraph 
VIII. 

In  Answer  to  the  Alleged  Second  Cause  of  Action 
of  the  Complaint,  said  Defendants  Admit,  Deny 
and  alleges  as  follows: 

VI. 

Deny  that  said  coupling  device  is  distinctive  in 
the  manner  in  which  it  functions  or  distinctive  in 
appearance,  and  deny  that  the  public  has  come  to 
associate  said  device  with  plaintiff  and  no  one  else. 

As  to  the  other  averments  of  paragraph  I,  de- 
fendants are  without  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  there- 
of.  [9] 

VII. 

Deny  each  and  every  allegation  of  paragraph  III 
(including  sub-paragraphs  (a),  (b)  and  (c)  there- 
of). 
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VIII. 

Deny  each  and  every  allegation  of  paragraphs 
IV  and  V,  and  particularly  deny  that  defendants 
have  engaged  in  acts  of  nnfair  competition  against 
plaintiff. 

IX. 

Deny  each  and  every  allegation  of  paragraph  VI. 

Further  Answering  the  Complaint,  and  for  Sep- 
arate, Alternate  and  Further  Defenses,  the  said 
Defendants  allege: 

X. 
Deny  that  the  device  shown,  descrihed  and 
claimed  in  the  Letters  Patent  in  suit  embodies  any 
material  or  patentable  advance  over  what  was  pre- 
viously known  to  others  skilled  in  the  art;  but,  on 
the  contrary,  allege  that  the  claim  of  said  patent 
is  invalid  and  void  because  the  alleged  improve- 
ments described  and  claimed  therein,  and  all  ma- 
terial and  substantial  parts  thereof,  have  been,  prior 
to  the  date  of  the  alleged  invention  or  discovery 
thereof  by  Richard  J.  Horton  and  Helen  F.  Bryane 
(now  Helen  F.  Horton),  described,  published,  pat- 
ented or  contained  in  Letters  Patent  and/or  printed 
publications,  as  follows: 

Number  Inventor  Date 

1,494,524        Adamson  May  20,  1924 

1,629,058        Wilson  May  17,  1927 

1,775,128        Hunter  Sept.  9,  1930 

1,830,250         Tiefenbaeher  Nov.  3,  1931 

1,973,170        Jacobi  Sept.  11,  1934 

22,310        Great  Britain  1910 
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Offered  for  sale  by  the  General  Electric  Supply- 
Corporation,  700  Turner  Street,  Los  Angeles, 
California,  more  than  one  (1)  year  prior  to  the 
filing  date  of  the  patent  in  suit, 
and  in  other  patents  and  publications  of  which  the 
said  defendants  have  not  now   sufficient  identify- 
ing data,  but  which,  when  ascertained,  the  said  de- 
fendants   pray    leave    to    add    hereto    by    suitable 
amendment. 

XI. 
That  Richard  J.  Horton  and  Helen  F.  Bryane 
were  not  the  original  and  first  inventors  of  the  al- 
leged invention  purported  to  be  covered  by  the 
Letters  Patent  in  suit,  or  of  any  material  or  sub- 
stantial part  thereof,  and  that  the  same  and  every 
material  and  substantial  part  thereof  was  described 
and  disclosed,  prior  to  the  alleged  invention  thereof, 
in  printed  publications,  among  others,  in  the  spe- 
cifications and  drawings  of  the  Letters  Patent  listed 
in  paragraph  X  above,  and  in  other  publications  of 
which  the  said  defendants  have  not  now  sufficient 
identifying  data,  but  which,  when  ascertained,  the 
said  defendants  pray  leave  to  add  hereto  by  suit- 
able amendment. 

XII. 
Allege  that  Patent  No.  2,475,322  in  suit  is  void 
and  of  no  effect  in  law,  in  that  devices  containing 
the  alleged  improvements  were  known  and  in  public 
use  in  the  United  States  before  the  conception  of, 
and/or  before  flic  reduction  to  practice  by  Richard 
J.  Horton  and  Helen  F.  P>ryane  of,  the  alleged  in- 
vention of  the  patent  in  suit,  No.  2,475,322,  by  the 
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patentees  named  in  said  patents,  whose  places  of 
knowledge,  sale  and/or  use  are  the  residences  of  the 
patentees  given  in  said  patents;  and  that  said  [11] 
alleged  improvements  were  known,  on  sale  and/or 
in  public  use  in  the  United  States  for  more  than 
one  (1)  year  prior  to  the  application  for  United 
States  Patent  No.  2,475,322  by  plaintiff  and  by 
Richard  J.  Horton  and  Helen  F.  Bryane  in  Los 
Anucles,  California,  and  other  places  in  the  United 
States  of  America,  and  by  the  patentees  named  in 
said  patents,  whose  places  of  sale  and/or  use  are 
the  residences  of  the  patentees  in  said  patents,  re- 
spectively. 

XIII. 
Allege  that  while  the  application  for  the  patent 
in  suit  was  pending  in  the  United  States  Patent 
Office,  plaintiff's  assignors,  Richard  J".  Horton  and 
Helen  F.  Bryane,  through  their  attorney,  so  limited 
and  confined  the  claims  of  the  application  therefor, 
under  the  requirements  of  the  Commissioner  of 
Patents,  that  the  plaintiff  herein  cannot  now  seek 
or  obtain  an  interpretation  of  the  claim  thereof  suf- 
ficiently broad  to  cover  any  device  made,  used  or 
sold  by  the  said  defendants. 

XIY. 

Allege  that  the  art  in  connection  with  the  device 
shown  in  said  Letters  Patent  in  suit  was  crowded 
prior  to  the  alleged  invention  or  discovery  by  Rich- 
ard J.  Horton  and  Helen  F.  Bryane;  and  that  the 
conception  of  the  alleged  invention  or  discovery  in 
said   patent   required   no   invention   whatever,   but 
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only  ordinary  mechanical  skill;  and  that  as  a  con- 
sequence the  claim  in  suit  fails  to  embody  or  dis- 
close any  patentable  invention  which  was  not  al- 
ready common  knowledge  in  the  art ;  and  that  such 
claim,  therefore,  is  void  for  lack  of  invention. 

XV. 

Allege  that  the  patent  in  suit  is  invalid  and  void 
[12]  since  the  subject  matter  covered  by  the  claim 
thereof  was  not  originated  by  Richard  J.  Horton 
and  Helen  F.  Bryane,  but  was  disclosed  to  them,  in 
whole  or  in  part,  by  one  or  more  other  parties,  in- 
cluding 0.  K.  Jones,  of  2700  San  Marino  Street, 
Los  Angeles,  California,  and,  therefore,  the  alleged 
invention  in  the  patent  in  suit  could  never  belong 
to  plaintiff's  assignors,  Richard  J.  Horton  and 
Helen  F.  Bryane,  or  to  plaintiff. 

XVI. 

Allege  that  the  claim  of  the  patent  in  suit  cannot 
be  interpreted  to  cover  any  device  made,  used  or 
sold  by  said  defendants,  for  the  reason  that  all  said 
devices  are  constructed  in  accordance  with  patents 
and  devices  within  the  public  knowledge  prior  to 
the  alleged  conception  of  the  patent  in  suit  by 
Richard  J.  Horton  and  Helen  F.  Bryane,  and  that, 
if  the  claim  of  said  patent  were  so  construed  as  to 
cover  defendants'  devices,  it  would  be  invalid  as 
anticipated  by  the  said  prior  patents  and  devices. 

XVII. 
Allege  that  the  claim  in  suit  does  not  cover  any 
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valid  or  patentable  combination,  but  embraces  mere 
aggregations  of  elements  which  have  no  definite  and 
proper  combination  or  cooperation,  and  that,  there- 
fore, the  claim  in  suit  fails  to  cover  patentable  sub- 
ject matter,  and  is,  therefore,  void;  and  that  the 
claim  in  suit  is  invalid  because  of  not  being  sup- 
ported by  the  disclosure  in  the  application  for 
patent  thereon. 

XVIII. 
Allege  that  the  claim  in  suit  is  ambiguous,  in- 
definite and  uncertain,  and  is  not  distinct,  and  does 
not  particularly  point  out  the  part,  improvement  or 
combination  which  [13]  Richard  J.  Horton  and 
Helen  F.  Bryane  claimed  as  their  alleged  invention, 
as  required  by  the  Patent  Statutes  of  the  United 
States;  and  that  the  elements  of  the  claim  were  all 
known  prior  to  said  alleged  invention  and  result  in 
no  new  and  unexpected  result. 

XIX. 

Allege  that  plaintiff  has  not  marked  its  con- 
nectors made  in  accordance  with  Patent  No.  2,475,- 
322,  with  the  said  patent  number,  as  required  by  the 
Patent  Statutes  of  the  United  States,  but  instead 
has  placed  upon  a  large  number  of  its  said  con- 
nectors the  legend,  "Pat.  668,790".  That  plaintiff 
does  not  now  and  never  has  owned  Patent  No. 
668,790,  or  any  part  thereof,  or  any  rights  there- 
under. That  said  connectors  marked  with  such 
legend  were  sold  by  plaintiff  in  the  United  States 
prior  to  the  commencement  of  this  action. 

Allege  that  plaintiff,  because  of  such  mismarking 
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as  herein  set  forth,  comes  into  Court  with  unclean 
hands  and  is  estopped  from  enforcing  any  alleged 
claim  of  infringement  contained  in  the  Complaint 
herein. 

As  a  Counterclaim  of  Defendants  in  this  case,  De- 
fendants allege: 

XX. 
That  plaintiff  has  engaged  in  acts  of  unfair 
competition  against  defendants,  which  have  dam- 
aged the  business  and  good  will  of  defendants,  by 
informing  defendants'  customers,  distributors  and 
suppliers  that  the  connectors  manufactured  and 
sold  by  defendants  infringe  plaintiff's  patent,  when 
such  is  not  the  case,  and  by  misrepresenting  to 
plaintiff's  customers  that  plaintiff  had  a  suit  or  suits 
pending  against  one  or  more  of  the  distributors  of 
defendants'  connectors,  and  by  failing  to  inform 
[14]  defendants  that  plaintiff  considered  that  de- 
fendants' connectors  infringed  on  Patent  No.  2,475,- 
332  until  long  after  plaintiff  had  made  said  mis- 
statements and  misrepresentations,  as  aforesaid. 

XXI. 

That  as  result  of  said  acts  of  plaintiff,  defend- 
ants have  suffered  loss  of  profits  which  they  other- 
wise would  have  made,  as  well  as  injury  to  their 
business  and  good  will,  in  the  sum  of  $25,000.00, 
and  that  plaintiff  threatens  to  continue  making  the 
charges  of  infringement  as  aforesaid,  unless  re- 
strained by  this  Honorable  Court.  That  defendants 
have  no  plain,  speedy  or  adequate  remedy  at  law. 
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Wherefore,  defendants  pray  judgment  against 
plaintiff  decreeing  as  follows: 

(1)  That  the  Letters  Patent  in  suit  be  declared 
invalid  and  void; 

(2)  That  the  defendants  have  not  infringed  said 
Letters  Patent; 

(3)  For  temporary  and  permanent  injunctions 
restraining  plaintiff,  its  agents,  employees,  officers 
and  directors,  and  those  acting  in  concert  with 
plaintiff,  from  committing  again  any  of  the  herein- 
alleged  acts  of  unfair  competition  against  the  de- 
fendants ; 

(4)  For  damages  in  the  sum  of  $25,000.00  result- 
ing from  acts  of  imfair  competition  by  plaintiff 
herein  complained  of; 

(5)  That  defendants  be  awarded  their  [15]  costs 
and  reasonable1  attorney  fees  in  this  case; 

(6)  For  such  other,  further  and  different  relief 
as  in  equity  and  good  conscience  this  Honorable 
Court  may  deem  advisable  in  the  premises. 

C.  G.  STRATTON  and 
R.  E.  GEAUQUE, 
Attorneys  for  Defendants 
/s/  By   C.  G.  STRATTON  [16] 

Affidavit  of  Service  by  Mail  attached.  [17] 

[Endorsed] :    Filed  May  28,  1953. 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  COUNTERCLAIM 

Comes  Now  the  plaintiff-counter-defendant  D  & 
H  Electric  Company,  a  corporation,  and  for  answer 
to  defendants'  counterclaim,  deny,  admit  and  allege 
as  follows: 

I. 

Answering  the  allegations  contained  in  paragraph 
XX  thereof,  deny  the  same  save  and  except  that  it 
admits  that  it  has  informed  some  members  of  the 
trade  that  connectors  made  and  sold  by  defendants- 
counterclaimants  appear  to  infringe  upon  United 
States  Letters  Patent  No.  2,475,322  and  that  it, 
plaintiff,  has  instituted  suit  therefor  against  the  de- 
fendants herein  named.  Other  than  as  herein  spe- 
cifically admitted,  deny  generally  and  specifically 
each  and  all  of  the  allegations  contained  in  said 
paragraph.  [18] 

II. 

Answering  the  allegations  contained  in  paragraph 
XXI,  deny  each  and  all  of  said  allegations.  Further 
answering  the  allegations  contained  in  said  para- 
graph, deny  that  as  a  result  of  any  act  of  the 
plaintiff,  defendants  have  suffered  loss  of  profits 
which  they  otherwise  would  have  made  or  injury 
to  their  business  or  good  will  in  the  sum  of  $25,- 
000.00  or  in  any  sum. 

D   &  H  ELECTRIC   COMPANY,   a 

corporation, 

Plaintiff -counter-defendant 
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By   MASON  &  GRAHAM, 
/s/  By    COLLINS  MASON, 

Its  Attorneys  [19] 

Affidavit  of  Service  by  Mail  attached.  [20] 

[Endorsed] :     Filed  June  1,  1953. 


[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW 

This  cause  having  come  on  for  trial  on  January 
5th  and  6th,  1954,  and  the  Court  having  heard  the 
testimony,  and  having  considered  the  oral  argu- 
ments of  counsel,  makes  the  following  Findings  of 
Fact  and  Conclusions  of  Law:  [21] 

Findings  of  Fact 
I. 
That  the  plaintiff  and  defendant  corporation  are 
California  corporations  having  regular  and  estab- 
lished places  of  business  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California.  That 
the  defendant  Jack  McLoughlin  is  an  individual 
doing  business  as  McLoughlin  Sales,  and  is  a  resi- 
dent of  the  County  of  Los  Angeles,  State  of  Cali- 
fornia. 

II. 
That  the  patent  in   suit,   United   States  Letters 
Patent  No.  2,475,322,  on  Coupling  Device  for  Flex- 
ible Conduits,  was  issued  on  July  5,  1949  to  Richard 
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J.  Horton  and  Helen  F.  Bryane.  That  by  mesne 
assignment  said  Letters  Patent  and  all  rights  to  sue 
and  recover  for  past  infringement  thereon  were 
duly  and  legally  transferred  to  the  plaintiff  herein 
prior  to  the  commencement  of  this  action,  and 
plaintiff  ever  since  has  been  and  now  is  the  owner 
thereof. 

III. 

That  no  evidence  was  offered  by  plaintiff  as  to 
the  date  of  the  alleged  invention  of  the  subject  mat- 
ter of  said  Letters  Patent  in  suit.  Such  alleged  in- 
vention is,  therefore,  considered  as  being  made  on 
May  10,  1946,  the  date  upon  which  the  application 
for  the  patent  in  suit  was  filed  in  the  United  States 
Patent  Office. 

IV. 

That  the  patent  in  suit  contains  only  one  claim, 
as  follows: 

"In  a  coupling  for  spirally  wound,  flexible  [22] 
conduits,  a  tubular  member  having  means  at  one 
end  adapted  to  be  affixed  to  the  wall  of  a  .'junction 
box  or  the  like,  the  other  end  of  said  coupling  being 
insertable  within  the  end  of  a  conduit  and  having 
a  series  of  ribs  extending  substantially  at  right 
angles  to  the  major  axis  of  said  tubular  member 
and  adapted  to  engage  the  convolutions  of  the  con- 
duit, said  ribs  being  sequentially  disposed  in  stag- 
gered relation  along  the  outer  surface  of  the  con- 
duit-engaging portion  of  said  coupling,  so  as  to  define 
a  spiral  having  a  greater  helical  angle  than  the 
normal  helical  angle  of  the  convolutions  of  the  con- 
duit." 
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V. 

Tliat  the  device  covered  by  the  patent  in  suit  is 
a  simple  one.  It  covers  a  combination  of  elements 
in  a  tubular  member  that  has  (a)  a  series  of  ribs 
extending  substantially  at  right  angles  to  its  major 
axis,  and  (b)  said  ribs  defining  a  spiral  having  a 
greater  helical  angle  than  the  normal  helical  angle 
of  the  convolutions  of  the  conduit.  This  combination 
is  not  found  to  be  anticipated  by  the  prior  art  cited 
by  the  defendants. 

VI. 

That  the  file  wrapper  shows  that  the  original 
application  for  the  patent  in  suit  claimed  great 
originality  for  the  plaintiff's  coupling,  and  con- 
tained nineteen  claims,  covering  seven  typewritten 
pages.  Eventually,  these  were  reduced  to  two  claims, 
to  wit,  claims  2  and  10,  the  claim  finally  allowed, 
as  quoted  above,  being  originally  claim  2.  The  pat- 
entees urged  that  since  claim  10  defined  a  spiral 
having  a  greater  helical  [23]  angle  than  the  normal 
helical  angle  of  the  convolutions  of  the  conduit 
[which  is  element  (b)  above  of  the  patent  in  suit], 
claim  10  was  patentable.  The  Patent  Office  Ex- 
aminer, however,  rejected  this  argument  and  in  re- 
jecting claim  10  said  it  was  "FINAL",  in  capital 
letters.  The  reason  given  by  the  Examiner  was  that 
the  prior  patent  to  Hunter,  of  record,  showed  the 
full  equivalent  of  this,  because  any  difference  that 
existed  "between  the  differential  helical  angle  is 
deemed  to  be  no  more  than  a  mere  matter  of  choice, 
design   or   expediency."   Confronted   with   this   ob- 
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jection,    the    patentees    canceled    and    relinquished 
claim  10. 

VII. 
That  the  patentees  of  the  patent  in  suit  were  re- 
quired to  elect  which  of  the  different  forms  of  the 
invention  would  be  elected,  if  a  generic  claim  cov- 
ering the  different  forms  were  not  allowed.  The 
patentees  thereupon  elected  to  prosecute  claims 
drawn  to  Fig.  2  in  the  event  no  generic  claims  were 
allowed.  No  generic  claim  was  ever  allowed  in  the 
case.  Fig.  2  shows  the  ribs  3,  4,  5  and  6  at  right 
angles  to  the  major  axis  of  the  tubular  member  1. 

VIII. 

That  the  Patent  Office  rejected  claims  covering 
the  ribs  shown  at  3,  4,  5  and  6  in  the  patent  in  suit, 
upon  the  mutilated  threads  shown  in  the  following 
prior  United  States  Letters  Patent:  Adamson 
1,494,524,  Wilson  1,629,058,  Jacobi  1,973,170,  and 
upon  British  patent  No.  22,310.  That  except  for 
the  right  angular  arrangement  of  said  ribs  to  [24] 
the  major  axis  of  the  coupling,  the  patentees  of  the 
patent  in  suit  acquiesced  in  said  rejection.  That  this 
Court  holds  that  except  for  such  right  angular  ar- 
rangement, said  ribs  perform  the  same  function  as 
the  mutilated  threads  of  said  prior  patents,  and 
except  for  said  right  angular  arrangement,  said 
ribs  are  anticipated  by  the  mutilated  threads  of 
said  prior  patents.  In  endeavoring  to  obtain  the 
allowance  of  the  claim  in  suit,  the  patentees  argued 
thai  it  was  one  of  the  important  things  in  their  in- 
vention that  their  ribs  were  at  right  angles,  whereas 
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interrupted  screw  threads,  such  as  the  foregoing 
prior  patents  showed,  are  not  "at  right  angles  to  the 
axis  of  the  coupling."  Later  on  in  the  same  letter, 
patentees  argued  again  that  their  ribs  were  novel 
because  they  extend  "at  right  angles  to  the  axis  of 
the  sleeve."  In  the  same  letter  to  the  Examiner,  the 
patentees  amended  the  claim  in  suit  to  state  that 
their  ribs  were  "substantially  at  right  angles  to  the 
major  axis  of  said  tubular  member."  Since  the  fore- 
going two  arguments  that  an  important  difference 
in  patentees'  structure  over  the  prior  art  was  that 
the  patent  in  suit  showed  the  ribs  at  right  angles, 
were  in  the  same  letter  as  the  above  amendment 
that  the  ribs  are  at  "substantially  right  angles," 
these  arguments  must  be  considered  as  giving  the 
patentees'  interpretation  of  the  only  novel  feature 
of  the  patent  in  suit,  to  wit,  having  the  ribs  at  right 
angles.  Having  been  refused  broader  claims  in  the 
Patent  Office,  and  the  patentees  having  conceded 
that  the  right  angular  position  of  their  ribs  was 
the  patentable  feature  of  their  claim,  they  cannot 
now  disregard  this  feature  and  attempt  to  recap- 
ture their  broad  claims  which  were  canceled. 

IX. 

That  the  operation  of  patentees'  structure  is  that 
since  their  ribs  form  an  angle  of  substantially  90° 
to  the  longitudinal  axis  of  the  coupling,  there  is  a 
lengthwise  stretching  [25]  action  upon  the  conduit 
when  it  is  screwed  upon  the  patentees'  coupling. 
On  the  other  hand,  the  outside  diameter  of  defend- 
ants' coupling  is  greater  than  the  inside  diameter 
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of  the  normal  conduit,  causing  a  lateral  extending 
action  by  the  ribs  upon  the  interior  of  the  conduit 
convolutions.  This  is  shown  by  markings  upon 
plaintiff's  and  defendants'  respective  couplings  after 
they  have  been  screwed  into  and  then  screwed  out 
of  normal  conduits.  Therefore,  defendants'  coupling 
operates  and  functions  in  a  mode  or  manner  differ- 
ent from  plaintiff's. 

X. 

That  the  function  of  the  plaintiff's  and  defend- 
ants' couplings  is  to  fasten  the  conduit  on  to  the 
coupling.  This  is  old,  as  demonstrated  on  the  wit- 
ness stand  by  plaintiff's  president.  An  exemplica- 
tion  of  the  Hunter  patent  cited  by  the  defendant, 
viz.,  the  prior  "Jake"  connector,  showed  that  tools 
were  required  to  remove  it  from  a  conduit,  the  same 
as  plaintiff's  and  defendants'  devices.  Thus,  since 
the  result  is  old,  no  infringement  can  be  predicated 
upon  the  similarity  between  plaintiff's  and  defend- 
ants' couplings  on  the  ground  that  they  both  fasten 
conduits  upon  the  couplings  so  that  tools  are  re- 
quired to  release  the  conduits. 

XI. 

That  the  defendants  made  a  few  experimental, 
sample  couplings  along  the  line  claimed  in  the  pat- 
ent in  suit,  and  gave  out  one  coupling  each  to  a 
limited  number  of  persons.  The  uncontradicted  evi- 
dence is  that  they  were  not  for  sale  and  were  never 
sold.  This  being  a  Court  of  Equity,  no  injunction  is 
believed  warranted  since  no  likelihood  exists  of  the 
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defendants  commercially  manufacturing  or  selling 
the  patented  device. 

XII. 

That  the  word  "substantially"  is  not  to  be  inter- 
preted as  meaning  one  or  more  degrees.  The  words 
"substantially  at  [26]  right  angles"  are  only  to  be 
taken  to  mean  at  right  angles  with  the  slight  varia- 
tion that  would  occur  in  manufacturing  plaintiff's 
couplings  by  ordinary  production  methods  without 
precision  finishing  same.  Under  the  authority  of 
Schnitzer  vs.  California  Corrugated  Culvert  Co., 
140  F.2d  275  (C.A.  9),  the  proceedings  in  the  Pat- 
ent Office  may  be  used  to  interpret  the  wording  of 
a  claim,  and  where  the  file  wrapper  contains  evi- 
dence that  the  inventors  understood  a  certain  ele- 
ment of  a  claim  in  a  narrow  sense,  then  the  courts 
should  apply  that  narrow  interpretation  in  an  in- 
fringement suit.  The  twice-given  argument  in  the 
file  wrapper  that  plaintiff's  ribs  were  at  right  angles 
and  for  this  reason  differed  from  the  prior  art  must 
be  taken  as  limiting  the  patent  in  suit  to  ribs  at 
right  angles  with  only  such  variations  in  manufac- 
ture which  in  ordinary,  non-precision  manufactur- 
ing methods  would  result  when  endeavoring  to  have 
the  ribs  at  right  angles.  The  dotted  lines  in  Fig.  2 
of  the  patent  in  suit  indicate  that  the  ribs  3,  4,  5 
and  6  are  at  right  angles  to  the  major  axis,  which 
is  the  Figure  elected  to  be  prosecuted  in  this 
patent. 

XIIT. 

That  the  defendants'  eour)lin<rs  have  ribs  that  are 
at  a  2°  to  6°  angle  to  the  longitudinal  axis  of  the 
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coupling.  Different  sizes  of  couplings  have  the  ribs 
at  different  angles.  Thus  the  defendants'  commer- 
cial couplings  do  not  have  ribs  substantially  at  right 
angles  to  the  major  axis  of  the  couplings. 

Conclusions  of  Law 

I. 

The  Court  has  jurisdiction  of  the  parties  and  of 
the  subject  matter. 

II. 

The  patent  in  suit,  No.  2,475,322,  issued  July  5, 
1949  on  Coupling  Device  for  Flexible  Conduits,  is 
good  and  valid  in  law.  [27] 

III. 

That  the  defendants  herein  have  not  infringed 
upon  the  patent  in  suit,  since  the  defendants'  coup- 
lings do  not  have  ribs  substantially  at  right  angles 
to  the  major  axis  of  the  coupling,  and  since  the 
defendants'  couplings  have  a  different  mode  of  op- 
eration, to  wit,  binding  a  conduit  upon  the  coupling 
by  lateral  expansion  of  the  coupling,  whereas  the 
device  of  the  patent  in  suit  binds  a  conduit  upon 
its  coupling  by  lengthwise  extension  of  the  conduit. 

IY. 

That  no  basis  exists  for  entering  an  injunction 
in  this  case. 

V. 

That  neither  party  is  to  be  awarded  costs  or  at- 
torneys' fees. 
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Judgment  will  be  entered  accordingly. 
Dated  this  9th  day  of  March,  1954. 

/s/  LEON  R.  YANKWICH, 

Chief  Judge,  United  States  District 
Court  [28] 

Acknowledgment  of  Service  attached.  [29] 

[Endorsed] :    Filed  March  9,  1954. 


In  the  United  States  District  Court  of  the  South- 
ern District  of  California,  Central  Division 

No.  14,746-Y. 

D  &  H  ELECTRIC  COMPANY,  a  corporation, 

Plaintiff, 

vs. 

M.  STEPHENS  MFG.,  INC.,  a  corporation;  JACK 
McLOUGHLIN,  doing  business  as  McLOUGH- 
LIN  SALES;  DOE  I;  et  al., 

Defendants. 


JUDGMENT 


This  cause  having  come  on  for  trial  on  January 
5th  and  6th,  1954,  and  the  Court  having  heard  the 
testimony  and  having  considered  the  oral  arguments 
of  counsel,  enters  the  following  judgment: 

I. 

That  United  States  Letters  Patent  No.  2,475,322, 


28  J)  &  II  Electric  Company  vs. 

issued  July  5,  1949,  on  Coupling  Device  for  Flexible 
Conduits,  is  good  and  valid  in  law.  [30] 

II. 

That  said  Letters  Patent  has  not  been  infringed 
by  defendants,  or  either  of  them. 

III. 

That  no  injunction  shall  be  entered  in  this  case. 

IV. 

That  neither  party  will  recover  costs  or  attor- 
neys' fees  from  the  other  party. 

Dated  this  29th  day  of  February,  1954. 

/s/  LEON  R.  YANKWICH, 

Chief  Judge,  United  States  District 
Court  [31] 

Acknowledgment  of  Service  attached.  [32] 

[Endorsed] :    Judgment  entered  and  filed  March 
9,  1954. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  D  &  H  Electric 
Company,  a  corporation,  plaintiff  in  the  above  en- 
titled action,  hereby  appeals  to  the  Court  of  Ap- 
peals for  the  Ninth  Circuit,  from  that  portion  of 
the  final  judgment  entered  herein  on  the  9th  day  of 
March,  1954,  holding  that  the  United  States  Letters 
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Patent  in  suit  No.  2,475,322  has  not  been  infringed 
by  defendants  or  either  of  them  and  that  no  injunc- 
tion shall  be  entered. 

Dated  at  Los  Angeles,  California,  this  6th  day  of 
April,  1954. 

MASON  &  GRAHAM, 
/s/  By   COLLINS  MASON, 

Attorneys  for  Plaintiff         [33] 

[Endorsed] :   Filed  April  8,  1954. 


[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

Know  All  Men  By  These  Presents: 

That  we,  D  &  H  Electric  Company,  a  corporation, 
as  Principal,  and  The  Travelers  Indemnity  Com- 
pany, a  corporation  organized  and  existing  under 
the  laws  of  the  State  of  Connecticut,  and  authorized 
to  carry  on  the  business  of  Surety  in  the  State  of 
California,  as  Surety,  are  held  and  firmly  bound 
unto  M.  Stephens  Mfg.  Inc.,  a  corporation,  Jack 
McLoughlin  doing  business  as  McLoughlin  Sales, 
Doe  I,  Doe  II  and  Doe  Company,  in  the  full  and 
just  sum  of  Two  Hundred  Fifty  and  No/100  Dol- 
lars ($250.00),  to  be  paid  to  the  said  Appellees, 
their  heirs  and  assigns,  to  which  payment  well  and 
truly  to  be  made,  we  bind  ourselves,  our  heirs,  ex- 
ecutors and  administrators,  jointly  and  severally 
by  these  presents. 

Sealed  with  our  seals  this  5th  day  of  April,  1954. 

Whereas,  on  March  9,  1954,  judgment  was  entered 
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in  the  District  Court  of  the  United  States,  South- 
ern District  of  California,  Central  Division,  in  the 
above  entitled  case  against  the  Appellant,  and  the 
Appellant  has  filed  notice  of  appeal  to  the  United 
States  Court  of  Appeals  for  the  Ninth  District,  in 
the  State  of  California. 

Now,  Therefore,  the  condition  of  the  above  ob- 
ligation is  such  that  if  the  said  Appellant  shall 
prosecute  his  appeal  to  effect,  and  answer  all  costs 
if  the  appeal  is  dismissed  or  the  judgment  affirmed, 
or  such  costs  as  the  Appellate  Court  may  award  if 
the  judgment  is  modified,  then  the  above  obligation 
to  be  void,  otherwise  to  remain  in  full  force  and 
virtue. 

[Seal]  D  &  H  ELECTRIC  COMPANY, 

a  corporation, 

[Seal]  THE  TRAVELERS  INDEMNITY 

COMPANY, 
/s/  By   W.  C.  PHILLIPS,  Attorney-in-Fact 
Examined  and  recommended  for  approval  as  per 
Rule  8. 

/s/  COLLINS  MASON, 

Attorney  for  Plaintiff 

I  hereby  approve  the  foregoing  bond.  Dated  the 
8th  day  of  April,  1954. 

/s/  By   EDMUND  L.  SMITH,  Clerk 

The  premium  charge  for  this  bond  is  $10.00  per 
annum. 

Notary  Public  Certificate  attached.  [34] 

[Endorsed]  :    Filed  April  8,  1954. 


M.  Stephens  Mfg.,  Inc.,  et  al.  31 

[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  TO  DOCKET 
APPEAL 

Counsel  for  plaintiff  having  requested  an  order 
extending  the  time  within  which  plaintiff  may 
docket  the  appeal  herein,  and  having  represented 
to  the  Court  as  his  reasons  for  said  request,  that 
the  reporter  has  not  yet  been  able  to  prepare 
the  reporter's  transcript  of  the  trial  proceedings, 
and  that  Mr.  C.  G.  Stratton,  attorney  for  defend- 
ants, is  absent  from  the  city, 

It  Is  Hereby  Ordered  that  the  time  within  which 
plaintiff  may  docket  the  appeal  herein  is  hereby 
extended  to  and  including  the  7th  day  of  June, 
1954. 

Dated  at  Los  Angeles,  California,  this  7th  day 
of  May,  1954. 

/s/  LEON  R,  YANKWICH, 

United  States  District  Judge      [35] 

[Endorsed]  :   Filed  May  7,  1954. 


[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER  EXTENDING 
TIME  TO  DOCKET  APPEAL 

It  Is  Hereby  Stipulated  by  and  between  the 
parties  to  this  action,  through  their  respect  attor- 
neys, that  plaintiff  appellant  may  have  to  and  in- 
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eluding  the  22nd  day  of  June,  1954,  within  which 
to  docket  the  appeal  herein,  which  time  now  expires 
on  June  7,  1954. 

This  stipulation  is  rendered  necessary  because  of 
unavoidable  delay  in  obtaining  the  reporter's  tran- 
script. [40] 

Dated  at  Los  Angeles,  California,  this  28th  day 
of  May,  1954. 

C.  G.  STRATTON, 
LOUIS  M.  WELSH, 
/s/  By   LOUIS  M.  WELSH, 

Attorneys  for  Defendants- Appellees 

MASON  &  GRAHAM, 
/s/  By   COLLINS  MASON, 

Attorneys  for  Plaintiff- Appellant 

It  Is  So  Ordered.  Dated  June  3,  1954. 

/s/  BEN  HARRISON, 

United  States  District  Judge      [41] 

[Endorsed] :   Filed  June  3,  1954. 


[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

The  Clerk  of  this  Court  is  hereby  requested  to 
transmit  to  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  under  his  hand  and  the  seal 
of  this  Court,  the  folio  win g  portions  of  the  record, 
proceedings,  and  evidence  to  be  contained  in  the 
record  on  appeal  heroin : 
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1.  Complaint,  filed  November  17,  1952; 

2.  Answer  and  Counterclaim,  filed  May  28,  1953 ; 

3.  Answer  to  Counterclaim,  filed  June  1,  1953; 

4.  Reporter's  transcript,  January  5  and  January 
6,  1954,  pages  1  to  180,  inclusive; 

5.  Reporter's  transcript  of  proceedings  on  Janu- 
ary 6,  1954,  containing  opinion  delivered  orally  by 
tin'  Court,  pages  1  [42]  to  21  inclusive; 

6.  Plaintiff's  exhibits  1  to  34  inclusive. 

7.  Defendants'  exhibits  A  to  D  inclusive; 

8.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  March  9,  1954; 

9.  Final  Judgment  entered  March  9,  1954,  filed 
March  9,  1954; 

10.  Notice  of  Appeal; 

11.  Cost  Bond  on  Appeal; 

12.  Order  Extending  Time  to  Docket  Appeal; 

13.  Concise  Statement  of  Points  on  Appeal; 

14.  Stipulation  and  Order  Extending  Time  to 
Docket  Appeal; 

15.  This  Designation. 

Dated  at  Los  Angeles,  California,  this  3rd  day  of 
June,  1954. 

MASON  &  GRAHAM, 
/s/  By    COLLINS  MASON, 

Attorneys  for  Plaintiff- 
Appellant  [43] 

Affidavit  of  Service  by  Mail  attached.  [44] 

[Endorsed]  :    Filed  June  4,  1954. 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, do  hereby  certify  that  the  foregoing  pages 
numbered  1  to  44,  inclusive,  contain  the  original 
Complaint;  Answer  and  Counterclaim;  Answer  to 
Counterclaim ;  Findings  of  Fact  and  Conclusions  of 
Law:  Final  Judgment;  Notice  of  Appeal;  Cost 
Bond  on  Appeal;  Two  Orders  Extending  Time  to 
Docket  Appeal;  Statement  of  Points  on  Appeal 
and  Designation  of  Record  on  Appeal  which,  to- 
gether with  the  Original  Exhibits  and  Reporter's 
Transcript  of  Proceedings  on  January  5  and  6, 
1954,  in  three  volumes,  transmitted  herewith,  con- 
stitute the  transcript  of  record  on  appeal  to  the 
United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
certifying  the  foregoing  record  amount  to  $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  18th  day  of  June,  A.D.  1954. 

[Seal]  EDMUND  L.  SMITH, 

Clerk 
/s/  By   THEODORE  HOCKE, 
Chief  Deputy 
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In  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division 

No.  14,746-Y.— Civil 

D  &  H  ELECTRIC  COMPANY,  a  corporation, 

Plaintiff, 

vs. 

M.  STEPHENS  MFG.,  INC.,  a  corporation;  et  al., 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 
Los  Angeles,  Calif.,  Tuesday,  Jan.  5,  1954,  10  a.m. 
Honorable  Leon  R,  Yankwich,  Judge  Presiding. 

Appearances:  For  the  Plaintiff:  Mason  &  Gra- 
ham, by  Collins  Mason,  Esq.,  811  West  7th  St.,  Los 
Angeles  17,  Calif.  For  the  Defendants:  C.  G.  Strat- 
ton,  Esq.,  and  Louis  M.  Welsh,  Esq.,  210  West  7th 
St.,  Los  Angeles  14,  Calif.  [1*] 

The  Court:    Call  the  calendar. 

The  Clerk:  No.  14,746-Y,  D  &  H  Electric  Com- 
pany vs.  M.  Stephens  Mfg,  Inc.;  Mr.  Mason,  Mr. 
Stratton  and  Mr.  Welsh  appearing. 

Shall  I  call  the  next  case,  your  Honor? 

The  Court:    Well,  are  you  answering  "Ready'"? 

Mr.  Mason:    The  plaintiff  is  ready,  your  Honor. 

Mr.  Stratton:    Yes. 

The  Court:     All  right. 

(The  court  hears  another  matter.) 


*  Page  numbers  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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The  Court :  All  right,  gentlemen,  we  will  proceed 
with  the  cause  on  trial. 

Mr.  Stratton :  If  the  court  please,  I  would  like  to 
associate  on  the  record  for  the  defendant  Mr.  Louis 
M.  Welsh. 

The  Court :    His  name  appears  on  the  calendar. 

The  Clerk:  I  had  advance  knowledge,  your 
Honor,  so  I  put  it  on  the  calendar. 

The  Court :  Is  Mr.  Welsh  a  member  of  the  Cali- 
fornia bar? 

Mr.  Welsh:  Oh,  yes,  I  am  a  member  of  this 
court,  your  Honor. 

The   Court:     All  right.  You  may  proceed,   Mr. 

Mason.  [4] 

***** 

The  Court:    All  right.  Let  us  get  the  testimony. 

Mr.  Mason:  First  I  would  like  to  offer  in  evi- 
dence the  patent  in  suit,  No.  2,475,322. 

The  Court:    All  right. 

Mr.  Mason:  And,  as  I  understand  it,  Mr.  Strat- 
ton will  stipulate  the  title  in  the  plaintiff. 

Mr.  Welsh:    It  is  so  stipulated. 

The  Court:    All  right. 

The  Clerk:    Plaintiff's  Exhibit  No.  1  in  evidence. 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  1,  was  received  in  evidence.) 

[See  Book  of  Exhibits.] 

Mr.  Mason:    I  will  call  Mr.  Horton.  [10] 
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R.  J.  HORTON 

called  as  a  witness  on  behalf  of  the  plaintiff,  being 
first  duly  sworn,  was  examined  and  testified  as 
follows : 

The  Clerk :    What  is  your  name,  please  ? 

The  Witness:    R.  J.  Horton. 

The  Court:  Before  you  proceed,  gentlemen,  I 
think  there  should  be  a  dismissal  as  to  all  the  fictiti- 
ous names,  persons  or  corporations  who  have  not 
been  served. 

Mr.  Mason :  Yes,  your  Honor.  I  will  move  to  dis- 
miss as  to 


The  Court:    Doe  I,  Doe  II,  and  Doe  Company. 

Mr.  Mason:     all  the  Doe  defendants,  your 

Honor. 

The  Court:  All  right,  the  dismissal  will  be  en- 
tered. 

Mr.  Mason:  And  I  will  state  at  this  time,  your 
Honor,  that  while  there  is  an  unfair-competition 
count  in  the  complaint,  we  do  not  intend  to  present 
evidence  on  that  as  such,  except  in  so  far  as  it  may 
aggravate  the  infringement. 

The  Court:    All  right. 

Direct  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Horton,  are  you  an 
officer  of  the  plaintiff,  D  &  H  Electric  Company? 

A.     Yes,  sir. 

Q.     What  office  do  you  hold? 

A.  I  am  the  sales  manager  and  president  of  the 
company.  [11] 

Q.     How  long  have  you  held  that  position? 
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(Testimony  of  R.  J.  Horton.) 

A.  I  have  been  president  of  it  ever  since  we  in- 
corporated, which  was  in  1946,  I  believe. 

Q.     1946?  A.     I  believe  it  was  1946. 

Q.  Now,  does  the  plaintiff  corporation  make  a 
coupling  device  for  flexible  conduits'? 

A.     Sir? 

Q.  Does  the  plaintiff  corporation  make  connec- 
tors for  flexible  conduits?  A.     Yes. 

Mr.  Mason:  I  will  ask  that  this  be  marked  for 
identification,  your  Honor,  which  is  the  %-inch 
connector. 

The  Clerk:  Plaintiff's  Exhibit  No.  2  for  identi- 
fication only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  2  for  identification.) 

The  Clerk:  Plaintiff's  Exhibit  No.  3  is  marked 
for  identification  only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  3  for  identification.) 

Mr.  Mason:     That  being  the  %-inch  connector. 

The  Clerk:    Yes. 

Mr.  Mason:  I  ask  that  the  %-inch  coupling  be 
marked  as  the  next  exhibit.  [12] 

The  Clerk:  Plaintiff's  Exhibit  No.  4  marked  for 
identification  only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  4  for  identification.) 

Mr.  Mason:  The  next  exhibit  for  identification 
is  the  plaintiff's  1-inch  connector. 

Mr.  Welsh:  Will  that  be  Exhibit  5  for  identi- 
fication ? 
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(Testimony  of  R.  J.  Horton.) 

The  Clerk:  Plaintiff's  Exhibit  No.  5  marked  for 
identification  only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  5  for  identification.) 

Mr.  Stratton:    What  size  is  that? 

Mr.  Mason:     1-inch. 

As  the  next  one,  plaintiff's  %-inch  coupling. 

The  Clerk:  That  is  Plaintiff's  Exhibit  6  marked 
for  identification  only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  6  for  identification.) 

Mr.  Mason:  As  the  next  exhibit,  this  i/o-inch 
adapter. 

The  Clerk:  Plaintiff's  Exhibit  No.  7  marked  for 
identification. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  7  for  identification.) 

Q.  (By  Mr.  Mason) :  I  show  you,  Mr.  Horton, 
Plaintiff's  Exhibits  2  to  7,  inclusive,  for  identifica- 
tion, and  ask  you  if  you  recognize  those. 

I  will  start  with  No.  1. 

A.     Yes,  on  No.  1. 

Q.     Now,  what  is  Exhibit  No.  2? 

A.  Exhibit  2  is  a  %-inch  flexible  conduit  con- 
nector.  [13] 

Q.     All  right.  No.  3? 

A.     This  is  a  i/^-inch  flexible  conduit  connector. 

This  (indicating)  is  a  %-inch  flexible  conduit  con- 
nector. 

Q.     You  are  referring  to  Exhibit  4? 

A.     No.  4. 
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(Testimony  of  R.  J.  Horton.) 

This  is  a  1-inch  flexible  conduit  connector. 

The  Court:  When  you  say  "this,"  you  are  nam- 
ing them. 

Mr.  Mason:    That  is  Exhibit  No.  5. 

The  Witness:    What  number  is  this? 

Mr.  Mason:  No.  6.  That  should  be  No.  6.  It  has 
not  been  marked  yet. 

The  Witness:    %-inch  flexible  conduit  coupling. 

This  is  known  as  a  flexed  EMT  adapter  (in- 
dicating) . 

Q.  (By  Mr.  Mason) :  Now,  those  are  all  of  your 
manufacture  %  A.    Yes. 

Q.  And  how  long  have  those  been  on  the  mar- 
ket? A.     Since  1946. 

At  one  time  we  had  a  little  different  collar  on  it. 
Then  we  eliminated  that. 

The  Court :  Gentlemen,  for  the  record,  let  us  put 
something  in  the  record  to  explain  the  manner  of 
operation. 

Wherein  do  these  couplings  differ  from  ordinary 
couplings,  grooved  connecting  pipes  and  things 
like  that,  which  fit  in?  [14] 

The  Witness:    Your  Honor,  this  is  the  type 

The  Court:    You  are  talking  about  exhibit 

Mr.  Mason :    Let  me  have  it  marked,  your  Honor. 

The  Clerk:  This  is  Plaintiff's  Exhibit  No.  8 
marked  for  identification  only. 

(The  device  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  8  for  identification.) 

Q.  (By  Mr.  Mason)  :  Now,  I  show  you  Exhibit 
No.  8,  Mr.  Horton,  and  ask  you  to  explain  to  the 
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(Testimony  of  R.  J.  Horton.) 

court  how  these  connector  devices  are  used  and  in 

what  manner  they  differ  from  the  connectors  that 

were  on  the  market  prior  to  your  device.  And  I  will 

ask    you   to   wait   for   a   moment   while   these   are 

marked. 

The  Clerk:  Plaintiff's  Exhibits  9,  10,  and  11 
marked  for  identification  only. 

(The  devices  referred  to  were  marked  Plain- 
tiff's Exhibits  Nos.  9,  10,  and  11  for  identifica- 
tion.) 

Q.  (By  Mr.  Mason) :  I  show  you  Plaintiff's  Ex- 
hibits 8  to  11  for  identification  and  will  ask  you  to 
point  out  to  the  court  how  these  devices  are  used 
and  how  they  differ  from  the  connectors  that  were 
in  use  up  to  the  time  you  brought  yours  out. 

A.     This  fitting  here 

Q.     Referring  to  Exhibit  8  now? 

A.  Yes.  This  fitting  here  is  known  as  a  Thomas- 
Betts,  [15]  that  has  been  on  the  market  for  many, 
many  years. 

Q.  "While  you  are  on  that,  will  you  describe  how 
that  is  utilized? 

A.  "Well,  this  acts  as  a  clamp  on  the  flex,  and 
when  you  pull  the  wires  through,  you  are  supposed 
to  ream  the  flex.  They  use  this  type  of  flex  in  most 
cities. 

Q.     The  clamp  fits  on  the  exterior? 

A.     On  the  exterior,  yes. 

My  fitting  automatically  reams  the  flex  and  grips 
it  from  the  inside  instead  of  the  outside. 

Your  Honor,  this  was  the  old  type  flex  that  they 
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have  had  on  the  market  for  many,  many  years,  that 

is  the  Thomas  &  Betts. 

This  connector  works  from  the  outside  of  the 
flex  to  clamp  on,  using  the  screws. 

The  Court:    Yes. 

The  Witness:  When  using  this  fitting,  they  are 
supposed  to  ream  the  inside  of  the  flex.  Otherwise 
they  scrape  the  wires  in  a  lot  of  cases. 

On  this  type  of  fitting,  when  used  on  motor  runs, 
it  will  vibrate  and  work  off.  It  is  a  very  common 
thing  to  go  to  a  machine  shop  or  factory  and  find 
this  fitting  has  worked  out  from  its  fitting. 

This  fitting  here,  which  is  the  one  I  am  referring 
to 

Q.  (By  Mr.  Mason) :  Now  you  are  referring  to 
the  part  [16]  by  which  that  flexible  tubing  is  con- 
nected to  the  junction  box? 

A.  That  is  right.  This  fits  into  the  box  the  same 
as  it  does  down  at  this  end. 

This  is  a  locknut  up  here  (indicating). 

This  fitting  here  screws  inside  of  the  flex,  which 
automatically  reams  the  flex  and  automatically 
clamps  tight  so  that  the  vibration  does  not  pull 
it  off. 

This  one  happens  to  be  Stephens',  right  here. 

Q.     That  is  the  defendant's  device? 

A.     The  defendant's. 

This  one  is  mine   (indicating). 

Q.  Now,  you  have  been  describing  this  shorter 
one  of  those  conduits,  is  that  right? 

A.     That  is  right. 
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The  Court:  The  point  I  am  trying  to  get  at  is, 
wherein  does  that  differ  from  an  ordinary  coupling 
where  you  thread  in  opposite  directions  two  pieces 
of  pipe  and  screw  them  together?  Wherein  does 
this  differ  from  that? 

Mr.  Mason:  I  was  going  into  that  with  Mr. 
Berry,  your  Honor,  with  drawings.  It  is  difficult  to 
explain  it. 

The  Court:  Well,  I  want  to  get  an  idea,  I  want 
to  get  a  main  idea  so  I  will  see  what  you  are  talk- 
ins:  about. 

The  Witness :  I  think  this  one  here  will  give  him 
a  better  example  of  it.  [17] 

The  Court:     Yes. 

The  Witness:  In  here,  this  is  known  as  a  coup- 
ling, a  flexible  conduit  coupling. 

Q.  (By  Mr.  Mason) :  You  are  referring  to  Ex- 
hibit 9? 

A.  You  unloosen  those  four  screws  and  take  that 
out  in  order  to  use  it. 

The  Court:    Yes. 

The  Witness:     This  here  (indicating)  fits  inside. 

May  I  use  those  tools,  please,  so  I  can  take  this 
apart  ? 

The  Court:     Yes. 

Q.  (T>y  Mr.  Mason) :  You  are  now  referring  to 
the  plaintiff's  device,  a  coupling  device? 

A.    Yes. 

Can  you  hold  that,  Mr.  Mason? 

Mr.  Mason:    Yes. 
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The  Witness:  You  better  hold  on  to  the  pliers. 
You  can't  hold  it  there. 

The  Court:  I  didn't  mean  to  give  you  all  that 
work. 

The  Witness:  Well,  I  can  show  you  on  the 
smaller  size  here.  This  is  the  smaller  size  of 
coupling. 

The  Court:    All  right,  go  ahead. 

The  Witness:  This  screws  inside  of  the  flex, 
which  automatically  reams  it  and  automatically 
makes  a  perfect  ground  all  the  way  through  it.  This 
type  of  fitting 

Q.  (By  Mr.  Mason)  :  Referring  now  to  Exhibit 
No.  6,  [18]  which  you  just  referred  to,  can  you  un- 
screw this  without  the  use  of  tools  after  inserting 
it  into  the  pipe? 

A.  Not  if  it  is  flexed  to  Underwriters'  specifica- 
tions, measurements. 

Now,  this  type  here 

Q.     Referring  to  Exhibit 


A.     No.  8,  I  believe  it  is,  isn't  it? 

Q.    No.  9. 

A.  No.  9,  this  fitting  here  is  limited  to  so  many 
places  because  of  its  screws  and  the  fact  that  it 
works  its  way  out. 

The  Court:    Yes. 

The  Witness:  You  cannot  use  it  in  a  concealed 
wall  or  motor  runs  or  any  place  like  that,  If  you 
have  a  wide-open  space,  say  a  two-foot  working 
clearance,  you  can  use  this  type  of  fitting  provided 
it  is  not  on  a  motor  works. 
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This  fitting  (indicating)  you  can  use  on  all  motor 
works  or  in  the  walls  or  any  place,  extending 
around,  or  use  it  to  put  short  pieces  of  flexible  con- 
duit in. 

The  Court:    All  right. 

Q.  (By  Mr.  Mason)  :  Now,  you  have  been  re- 
ferring here  to  Exhibit  No.  9.  In  the  earlier  part  of 
that  discussion  you  were  referring  to  this  sleeve- 
like clamp  on  one  end  of  this  tubing,  and  in  the 
latter  part  of  your  answer  you  were  referring  to 
the  coupling  marked  "DH"  here  as  part  of  [19] 
Exhibit  No.  9?  A.     That  is  right,  yes. 

Q.  Now,  this  coupling  exhibit  marked  "DH",  is 
that  one  of  the  defendant's  or  one  of  yours? 

A.     That  is  mine. 

The  Court:    I  see. 

Q.  (By  Mr.  Mason)  :  Now  you  are  referring  to 
Exhibit  11.  Will  you  explain  that? 

A.  This  is  the  way  we  used  to  have  to  do  when 
we  used  it  for  stubouts  for  garage  runs,  or  for  little 
concrete  block  houses,  or  for  motor  runs,  where  we 
wore  coming  down  a  wall  with  steel  tubing  leading 
to  a  motor  run,  we  would  have  to  put  on  a  steel  tube 
connector  and  clamp  it  with  a  pipe  coupling  and 
a  flex  connector  to  extend  it  over  for  a  motor  run. 
I  eliminated  those  by  using  this  type  DH  1050T 
here. 

Now,  tightening  up  here 

Q.     You  are  referring  now  to  Exhibit  10. 

A.  There  is  a  little  expansion  ring  inside  of  that, 
that  makes  that  draw  tight. 
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The  Court:    Yes. 

Mr.  Mason:  I  don't  know  whether  you  have  ex- 
plained to  the  court  the  manner  in  which  your  con- 
nector differs 

The  Court:  Gentlemen,  have  you  a  paper  copy 
of  the  patent? 

Mr.  Mason:     Yes,  your  Honor. 

The  Court:  I  would  like  to  have  an  extra  copy. 
I  just  [20]  want  to  have  it  in  front  of  me. 

All  right.  Go  ahead. 

Mr.  Welsh :  We  have  a  prior-art  book  also,  your 
Honor. 

The  Court:    All  right.  Go  ahead. 

Mr.  Mason :  Will  you  read  the  question  as  far  as 
I  went,  please? 

(The   record   was   read  by  the   reporter  as 
follows : 

"Mr.  Mason:  I  don't  know  whether  you  have 
explained  to  the  court  the  manner  in  which  your 
connector  differs " 

Q.  (By  Mr.  Mason — continuing)  :  from  con- 
ventionally threaded  connector. 

A.  Well,  my  fitting  screws  inside,  automatically 
reams  the  flexible  conduit.  It  automatically  makes 
a  perfect  ground  for  the  flex,  which  is  a  big  item 
in  the  wiring.  It  will  not  vibrate  off.  You  can 
vibrate  it  all  day  long  and  it  will  not  shake  off, 
where  other  types  of  fittings  do. 

Q.     Do  you  know  why  that  is? 

A.     It  cross-threads. 

Mr.  Welsh:    I  would  like  to  move  to  strike  what- 
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ever  part  of  the  answer  has  been  given,  for  the 
purpose  of  an  objection,  your  Honor.  I  would  like 
to  object  to  the  question  on  the  ground  that  it  is  too 
all-inclusive.  The  question  was  regarding  other 
types.  I  think  we  should  limit  ourselves  to  the  type 
he  is  speaking  of.  [21] 

The  Court:  No,  no.  He  was  asked  to  show  the 
difference  between  this  and  the  ordinary  threaded 
coupling,  which  is  what  I  wanted  to  find  out.  The 
motion  will  be  denied. 

Go  ahead. 

The  Witness:  This  fitting  acts  as  a  cross-thread 
when  it  goes  in 

The  Court:    Yes. 

The  Witness:  which  pulls  this  down  (indi- 
cating), as  you  can  see,  and  makes  it  grip  tight. 

The  Court:  In  other  words,  as  I  get  it,  if  you 
use  this,  then  you  don't  need  to  worry  about  thread- 
ing or  anything  like  that,  it  just  goes  in  and  stays 
in,  is  that  it  % 

The  Witness :    You  have  to  screw  it  in.  Yes. 

The  Court:    You  screw  it  in? 

The  Witness :    Yes. 

The  Court:     And  it  stays  in? 

The  Witness:  That  is  right,  and  it  makes  a  con- 
nector. 

The  Court:  And  are  these  conduits  now  made  in 
standard  sizes,  all  of  them,  or  are  they  of  different 
sizes,  I  mean  for  ordinary  wiring  like  in  the  Los 
Angeles  area  where  everything  has  to  be  in  con- 
duits'? 
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The  Witness:  Every  city  has  its  code,  and  then 
we  have  what  we  call  the  National  Code,  and  it 
varies.  Now,  in  five  districts,  they  can  use  conduit 
or  flexible  conduit. 

The  Court:  I  mean,  do  conduits  come  in  stan- 
dard sizes?  [22]  Is  that  a  standard  size? 

The  Witness:    Yes. 

The  Court:    Or  do  they  come  in  different  sizes'? 

The  Witness:  We  have  what  we  call  the  Fire 
Underwriters'  specifications,  that  they  have  to  live 
up  to. 

The  Court:    I  see. 

The  Witness:  Now,  once  in  a  while  there  will 
be  a  piece  of  flex  get  on  the  market  that  is  over- 
size. Now,  we  have  a  book  of  standards  to  go  by. 

The  Court :    All  right.  That  is  all  I  want  to  know. 

Go  ahead. 

(Coupling  and  conduit  were  marked  Plain- 
tiff's Exhibit  No.  12  for  identification.) 

Q.  (By  Mr.  Mason) :  I  show  you  plaintiff's 
exhibit  marked  for  identification  as  Plaintiff's  Ex- 
hibit 12  and  ask  you  if  you  know  what  that  is? 

A.  This  is  known  as  a  Jake  connector.  This  has 
spiral  for  screwing  inside.  You  see,  this  screws 
right  inside,  it  follows  the  conduit  right  around; 
by  running  up,  jamming  on  this 

The  Court:  And  will  that  work  on  any  standard 
conduit  % 

The  Witness:    Yes. 

Q.  (By  Mr.  Mason)  :  Now,  in  the  connector  that 
you  have  just  referred  to,  Exhibit  No.  12 
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A.  My  hands  were  too  slippery.  Take  it  out.  Let 
me  [23]  take  it  out. 

The  Court:    Yes. 

The  Witness:  I  rolled  it  up  over  this  (indi- 
cating). 

The  Court:  Speak  up  so  the  reporter  can  hear 
you. 

The  Witness:  I  had  run  it  over,  over  this  little 
shoulder  here,  so  as  to  make  it  hind  when  I  screwed 
it  in  there,  see. 

Now,  I  just  run  it  down  and  then  just  butt  it 
(illustrating). 

But  if  you  put  this  collar  on,  then  it  holds.  But 
without  the  collar,  it  doesn't  hold. 

The  Court:    Then  it  doesn't  hold. 

(Lengths  of  conduit  were  marked  Plaintiff's 
Exhibits  Nos.  13,  14,  15,  and  16,  respectively, 
for  identification.) 

The  Clerk:  Plaintiff's  Exhibits  13,  14,  15,  and 
16  marked  for  identification  only. 

Q.  (By  Mr.  Mason)  :  I  show  you  Plaintiff's 
Exhibits  13  to  16,  inclusive,  for  identification,  and 
ask  you  to  explain  what  those  are. 

A.  This  is  known  as  %-inch  flexible  conduit  or 
what  is  called  Greenfield  in  the  East,  but  in  the 
West  it  is  called  flexible  conduit. 

Q.     You  are  referring  to 'Exhibit  13? 

A.  This  is  %-inch  flexible  conduit  or  Greenfield 
[24]    (indicating). 

This  (indicating)  is  %-inch  flex  conduit. 

This  (indicating)  is  1-inch  flexible  conduit. 
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Q.  Now,  would  you  say  that  those  are  typical 
lengths  of  flexible  conduit  such  as  are  sold  for  use 
in  connection  with  junction  boxes'? 

A.     Typical  in  sizes. 

Q.  Have  you  marked  the  devices  marketed  and 
sold  by  the  plaintiff  with  the  number  of  the  patent 
in  suit?  A.    Yes,  I  have. 

Q.  Can  you  tell  the  court  in  round  figures  ap- 
proximately how  many  of  these  coupling  devices 
which  you  have  described  you  have  sold  since  you 
started  in  1946? 

A.     Not  exactly.  I  can  give  it  approximately. 

Q.     Just  approximately,  in  round  figures? 

A.     Four  million,  or  better. 

Q.     Could  you  give  the  dollar  value  of  those? 

A.  Approximately,  or  just  a  rough  guess, 
$200,000. 

Q.    What?  A.     $200,000  worth. 

Q.  When  did  it  first  come  to  your  attention  that 
the  defendants  were  manufacturing  a  coupling  de- 
vice such  as  you  are  complaining  about  in  this 
action  ? 

A.  We  got  a  letter  from  our  agent  in  St.  Paul, 
I  believe  it  was  in  '50,  '51,  1950  or  '51,  I  am  not 
positive  [25]  on  that.  I  would  have  to  check  the  rec- 
ords to  see. 

Q.  Is  that  the  first  information  you  had  that 
the  defendants  were  infringing? 

A.    Yes,  it  was. 

Mr.  Welsh :  Your  Honor,  I  move  that  the  answer 
bo   stricken  on  the   ground  that  the   testimony  is 
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hearsay  and  not  the  best  evidence,  and  incompetent, 

irrelevant,  and  immaterial. 

The  Court:  Will  you  read  the  question  and  an- 
swer? 

(Record  read  as  follows: 

("Q.  When  did  it  first  come  to  your  attention 
that  the  defendants  were  manufacturing  a  coupling 
device  such  as  you  are  complaining  about  in  this 
action  ? 

("A.  We  got  a  letter  from  our  agent  in  St.  Paul, 
I  believe  it  was  in  '50,  '51,  1950  or  '51,  I  am  not 
positive  on  that.  I  would  have  to  check  the  records 
to  see.") 

The  Court:  I  will  strike  the  answer.  You  can 
give  the  date  and  the  time,  and  the  manner  can  be 
determined  later  on. 

Q.  (By  Mr.  Mason)  :  I  will  ask  you  to  state 
when  you  first  saw  the  device  of  the  defendant. 

A.  When  I  first  saw  it  was  in  San  Francisco, 
in  1951.  I  believe  it  was  in  October.  Very  possibly 
it  was  in  November.  Approximately  that  date. 

Mr.  Mason :    Will  you  mark  these,  please  ? 

(Devices  were  marked  Plaintiff's  Exhibits 
Nos.  17,  18,  19,  20,  21,  and  22,  respectively,  for 
identification.)    [26] 

The  Clerk:  Plaintiff's  Exhibits  17,  18,  19,  20, 
21,  and  22  marked  for  identification  only. 

The  Court:    While  you  are  having  those  marked, 
let  us  have  a  brief  recess. 
(Recess.) 

The  Court:    You  may  proceed. 
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Q.  (By  Mr.  Mason) :  I  show  you  Plaintiff's 
Exhibits  17  to  22,  inclusive,  and  ask  you  if  those 
are  the  defendants'  devices  which  you  charge  to 
infringe  ? 

A.     Yes.  This  is  one  (indicating)  ;  yes,  yes. 

The  Court:  Now,  are  we  keeping  track  of  all  of 
these,  Mr.  Childress? 

The  Clerk:  As  long  as  the  tags  stay  on  them, 
yes,  sir. 

The  Witness:  I  have  one  here  without  a  tag 
on  it.  This  one  right  here. 

The  Court:  Take  it  away,  then,  until  you  start 
using  it. 

The  Witness:  This  is  the  tag,  I  believe,  right 
here. 

Mr.  Welsh:  Maybe  we  better  find  out.  What  is 
the  description  of  Plaintiff's  Exhibit  No.  12,  Mr. 
Childress? 

The  Witness:     That  is  a  %-inch  Jake  coupling. 

Mr.  Welsh:    Yes,  that  is  it. 

Q.  (By  Mr.  Mason)  :  Does  your  company  put 
out  any  advertising  literature?  A.     Yes. 

Mr.  Mason:    May  I  have  these  marked?  [27] 
(Documents  were  marked  Plaintiff's  Exhibits 
Nos.  23  and  24,  respectively,  for  identification.) 

The  Clerk :  Plaintiff's  Exhibits  23  and  24  marked 
for  identification. 

Q.  (By  Mr.  Mason)  :  I  show  you  Plaintiff's 
Exhibits  23  and  24  for  identification  and  ask  you 
if  those  are  items  of  your  advertising? 
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A.  Yes.  We  have  a  later  sheet  that  shows  the 
90-degree  connector  in  it.  That  is  the  older. 

Q.  And  on  Exhibit  24,  does  that  show  your 
prices? 

A.  Yes,  but  this  is  an  earlier  price  list.  Since 
we  have  had  to  drop  our  prices,  these  are  changed 
now. 

Q.  How  does  the  price  at  which  the  D  &  H  Elec- 
tric Company  sells  its  connectors  compare  with  the 
price  at  which  the  defendants  sell  their  connectors? 

Mr.  Welsh:  I  object  to  the  question  as  being 
incompetent,  irrelevant,  and  immaterial.  The  prices 
at  which  the  two  parties  sell  their  connectors  do 
not  bear  upon  the  issues  before  this  court.  The 
unfair-competition  count  was  dismissed,  as  your 
Honor  will  recall. 

Mr.  Mason:  I  think  it  goes  to  show  the  aggra- 
vation of  the  infringement,  your  Honor. 

The  Court:  I  think,  if  there  is  infringement, 
there  is  no  question  of  aggravation. 

Mr.  Mason:  Well,  I  will  withdraw  the  question 
then.  [28] 

The  Court :  We  do  not  allow  punitive  damages  in 
patent  infringement.  I  will  sustain  the  objection. 
It  doesn't  bear  on  anything. 

He  might  tell  us  the  success  of  it  by  telling  us 
what  sales  he  made,  either  in  money  terms  or  in 
identical  terms,  and  all  that.  That  is  permissible  as 
preliminary. 

Mr.  Mason :    He  has  testified  to  that,  your  Honor. 

The  Court :    I  thought  he  did. 
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Mr.  Mason:    Yes. 

The  Court:  And  the  fact  that  he  was  undersold, 
I  don't  think  is  material.  I  will  tell  you  the  only 
case  in  which  I  allowed  it.  I  don't  know  whether  it 
was  your  case.  You  gentlemen  are  before  me  in  so 
many  different  capacities,  on  one  side  or  another, 
I  can't  tell  which — the  only  case  in  which  I  allowed 
it  was  in  a  case  where  a  person  had  had  a  contract 
with  the  inventor  and  then  he  decided  that  by  mak- 
ing them  he  could  save  money.  In  that  case,  I 
allowed  it,  allowed  it  to  go  in,  because  of  the  rela- 
tionship that  existed,  to  explain  why  he  may  have 
indulged  in  this  infringement.  I  forget  which  case 
it  was.  I  wrote  an  opinion  on  it,  I  remember.  I  re- 
member the  case  but,  except  in  a  case  like  that,  to 
show  that  it  was  not  fortuitous,  that  is  the  point  I 
am  making,  to  show  that  the  infringement  was  not 
fortuitous,  but,  even  if  it  was  fortuitous,  it  doesn't 
make  any  difference,  intent  is  not  material.  If  it 
infringes,  it  infringes,  whether  [29]  you  have  in- 
tended to  or  not.  But,  of  course,  where  you  set  out 
deliberately  to  do  a  certain  thing,  to  imitate  a  thing 
which  you  had  used  under  a  license  before,  then  it 
has  a  bearing  on  the  suit,  but,  except  in  a  case 
like  that,  the  price  at  which  it  was  sold  would  not 
bear  on  the  matter. 

I  will  sustain  the  objection. 

Q.     (By  Mr.  Mason)  :     Now,  where  is  the  office 
and  place  of  business  of  the  plaintiff  corporation? 

A.    What? 

(Question  read.) 
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A.     It  is  in  Los  Angeles. 

Mr.  Mason:    You  may  cross  examine. 

The  Court :  Now,  before  you  go  on,  have  all  these 
been  offered? 

Mr.  Mason:  No,  your  Honor.  I  will.  Thank  you 
for  calling  it  to  my  attention. 

The  Court:  Well,  unless  you  have  to  tie  them 
up,  I  think  they  ought  to  go  in  before  cross  exam- 
ination begins. 

Mr.  Mason:    I  think  the  patent  was  received. 

The  Court:    Yes,  the  patent  is  already  in. 

Mr.  Mason:  I  would  like  to  offer  Exhibits  2  to 
24,  inclusive. 

The  Court:    Yes,  they  may  all  go  in. 

Mr.  Welsh:  There  is  no  objection.  Only  the  ex- 
hibits that  have  been  marked  were  offered,  your 
Honor.  [30] 

The  Court:     All  right. 

Then  the  clerk  has  to  change  the  stamp  on  the 
markings.  Then  all  of  these  are  in  now. 

(The  devices,  objects,  and  documents  re- 
ferred to,  marked  Plaintiff's  Exhibits  Nos.  2  to 
24,  inclusive,  were  received  in  evidence.) 

The  Court:     All  right,  go  ahead. 

Cross  Examination 

Q.  (By  Mr.  Welsh)  :  Mr.  Horton,  when  exactly 
did  you  start  to  produce  your  connector? 

A.  We  started,  I  believe  it  was,  in  March  or  in 
April  of  1946. 

Q.     In  March  or  April  of  1946,  but  do  you  have 
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any  records  to  show  when  yon  started  production 

of  your  connectors?  A.     Yes. 

Q.     Do  you  have  those  with  you? 

A.  I  am  not  sure  that  I  have ;  no,  we  don't  have 
them  with  us. 

Mr.  Welsh:  Will  you  have  them  here  this  after- 
noon, sir?  Can  you  have  them  here  this  afternoon? 

Mr.  Mason :  Well,  their  office  is  quite  a  way  from 
here.  I  don't  know  what  the  materiality  is. 

Mr.  Welsh:  Well,  I  am  determining  how  soon 
prior  to  the  [31]  application  for  the  patent  produc- 
tion was  started. 

The  Court:  Well,  I  gather  your  only  defense  is 
non-infringement.  You  are  not  attacking  the  val- 
idity of  the  patent? 

Mr.  Welsh :  Yes,  sir,  we  have  a  count  in  there,  a 
defense  on  the  validity  of  the  patent. 

The  Court:  How  is  that?  Well,  the  general  one 
that  it  wasn't  within  the  two-year  period,  or  what? 

Mr.  Welsh:  Well,  we  have  alleged,  your  Honor, 
all  of  the  classic  defenses. 

The  Court:  Yes,  I  know  it  is  very  difficult  to  get 
you  patent  lawyers  away  from  those  classic  answers. 

Mr.  Welsh:  Frankly,  we  do  not  have  any  evi- 
dence to  show  that  the  patented  product  was  pro- 
duced more  than  a  year  before  the  application,  and 
we  don't  know,  and  I  think  we  are  entitled  to  ask 
that  question.  The  only  way  we  can  know  is  from 
the  witness. 

The  Court :  Well,  if  he  doesn't  have  it  available, 
you  will  have  to  take  his  word  for  it,  and  the  fact 
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that  we  don't  have  better  evidence,  and  I  don't 
want  to  continue  the  case.  It  looks  to  me  like  a 
rather  simple  case  involving  rather  simple  issues. 

Mr.  Welsh:    It  won't  take  longer. 

The  Court:  All  right.  If  you  can  bring  it  here 
this  afternoon,  bring  it  back  at  2:00  o'clock.  [32] 

The  Witness :    What  time  will  Ave  close  ? 

The  Court:  At  12:00  o'clock.  Can  you  be  back 
at  2:00  o'clock? 

The  Witness:  I  will  be  able  to  go  there  and 
back,  I  think. 

The  Court:  If  you  are  delayed  a  little,  it  won't 
matter.  They  can  put  on  another  witness  then,  but 
be  back  as  near  to  2 :00  o'clock  as  you  can. 

The  Witness:    Yes. 

The  Court :    All  right.  He  will  get  it  for  you. 

Mr.  Welsh :    Thank  you,  sir. 

Q.  Now,  what  part,  if  any,  did  Mr.  O.  K.  Jones 
have  to  do  in  the  invention  of  yours,  Mr.  Horton? 

A.  Nothing.  He  was  chief  electrical  inspector 
of  the  City  when  we  patented  this. 

Q.  Were  any  of  the  ideas  of  the  invention  given 
to  you  by  O.  K.  Jones? 

A.     No,  sir. 

Q.     Are  you  the  sole  inventor? 

A.     Mrs.  Horton  and  myself. 

The  Court:    Was  she  the  Bryane  in  the  patent? 

The  Witness:  Yes,  she  was  the  Bryane  at  the 
time. 

Q.     (By  Mr.  Welsh) :     Bid  Mrs.  Horton,  or  the 
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former   Miss   Bryane,   contribute   anything   to   the 

conception  or  development  of  the  invention  ?  [33] 

A.  We  both  worked  together  on  it  all  the  way 
through. 

Q.  When  you  first  put  out  your  product,  your 
connector,  did  you  at  that  time  mark  it  with  any- 
thing from  the  Patent  Office,  with  any  patent 
number  ? 

A.  Not  a  patent  number.  At  first  I  believe  we 
had  "Patent  pending."  I  am  not  positive  of  that. 
It  has  been  so  long  ago  since  I  have  seen  one. 

"Patent  applied  for,"  I  believe  it  was. 

Mr.  Welsh:  May  I  have  this  marked  as  defend- 
ants' exhibit  first  in  order? 

The  Clerk:  Defendants'  Exhibit  A  marked  for 
identification  only. 

(The  device  referred  to  was  marked  Defend- 
ants' Exhibit  A  for  identification.) 

Q.  (By  Mr.  Welsh)  :  I  show  you  Defendants' 
Exhibit  A  for  identification  and  ask  you  if  you  will 
please  tell  me  what  that  is,  sir? 

A.  I  can't  read  the  numbers  on  it,  but  the 
"D  &  H"  I  can  see. 

Q.     Well,  describe  the  item  that  I  hand  to  you. 

A.     It  is  a  D  &  H  <%-inch  connector. 

Q.  I  will  read  this  number  here,  "668,790,"  and 
your  counsel  can  check  me  on  it.  Does  that  number 
mean  anything  to  you? 

A.     I  don't  know  the  numbers.  [34] 

Q.     Well,  is  that  the  patent  number? 

A.     I  don't  know. 
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Q.  Well,  did  you  ever  mark  your  device  with 
any  number  other  than  the  patent  number? 

A.  At  first  we  had  the  wrong  number  on, 
through  an  error  of  the  office  that  had  given  us  the 
number. 

Q.  And  the  patent  number  actually  is  over  a 
million,  isn't  it?  A.     I  really  don't  know. 

Mr.  Welsh:  Well,  counsel,  will  you  stipulate 
that  this  number  is  the  number  of  the  application? 

Mr.  Mason:    What  is  the  number? 

Mr.  Welsh:     The  number  is  668,790. 

Mr.  Mason:     Yes. 

Q.  (By  Mr.  Welsh) :  When  did  you  first  put 
that  number  on  this  Defendants'  Exhibit  A  for  iden- 
tification, the  number  668,790? 

A.     I  don't  know  the  exact  dates. 

Q.  Well,  can  you  tell  me  in  relationship  to  the 
time  the  patent  was  issued,  when  you  put  it  on? 

A.  I  would  say  within  a  month  or  two,  approx- 
imately. 

Q.     One  or  two?  A  month  or  two,  or  what? 

A.     After  we  had  gotten  the  number. 

Q.  Now,  the  serial  number"  that  I  have  just  read, 
668,790,  was  first  given  to  you  by  the  Patent  Office 
i  on  May  [35]  10,  1946.  Is  that  when  you  put  the 
number  on  your  device? 

A.     I  would  say  not. 

Q.  Do  you  know  how  many  connectors  you  made 
with  this  number,  or  for  how  long  a  period  of  time 
;  you  had  this  number  on  it?  A.     No,  I  don't. 

Mr.    Mason:     I    will    state,    counsel,    that    Mrs. 
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Horton  has  more  detailed  information  as  to  that, 
and  I  will  make  her  available  for  questioning  re- 
garding it. 

The  Court:  What  is  the  answer  to  this  inquiry? 
Certainly  they  didn't  have  any.  I  presume  the 
numbering  is  not  given  until  the  patent  is  issued, 
although  I  assume  the  number  of  the  application 
is  given  out.  I  don't  see  the  object  of  the  inquiry. 

Mr.  Welsh:  Well,  your  Honor,  it  goes  to  the 
question  of  notice,  of  how  long  notice  was  given  to 
other  persons  that  he  had  a  patent,  because  this 
is  not  a  patent  number,  and  it  also  would  go  to 
the  question  of  coming  in  with  unclean  hands  if  it 
were  marked  prior  to  the  time  that  any  patent 
whatsoever  was  given. 

The  Court :    What  number  has  it  there  ? 

Mr.  Welsh:  It  has  the  application  number 
668,790. 

The  Court:    That  would  be  legitimate. 

Mr.  Welsh :  No,  sir.  The  application  number  has 
nothing  to  do  with  the  patent  number.  [36] 

The  Court:  But  a  layman  might  think  that  that 
is  the  number  which  he  is  going  to  get  ultimately. 

Mr.  Welsh:  I  realize  that  it  can  be  made  by 
pure  error,  there  is  no  question  about  that,  but  if 
it  is  put  on  here,  the  application  number  can  be 
put  on  as  soon  as  the  application  is  made,  and  if  it 
is  put  on  as  soon  as  the  application  is  made  but 
before  the  patent  was  issued,  it  would  then  be  mis- 
representation. 

The  Court:    Oh,  well 
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Mr.  Welsh :    I  would  like  to  offer  this. 

The  Court :    All  right.  It  may  be  received. 

The  Clerk:  Defendants'  Exhibit  A  in  evidence. 
(The  device  referred  to,  marked  Defendants7 
Exhibit  A,  was  received  in  evidence.) 

Q.  (By  Mr.  Welsh)  :  Now,  your  counsel  has  in- 
troduced several  of  these  various  devices  and  you 
have  all  of  them  in  front  of  you,  I  think,  here,  Mr. 
Horton,  and  you  were  explaining  to  the  court  how 
yours  differ  from  these  various  devices.  Now,  with 
the  exception  of  the  Jake  device,  Plaintiff's  Ex- 
hibit No.  12,  none  of  the  other  devices  were  cited 
by  the  Patent  Office  when  you  made  your  applica- 
tion, were  they? 

A.     I  wasn't  asked  that  question. 

Q.     I  am  asking  it  now. 

The  Court:  That  is  a  question  of  fact,  but  I 
don't  think  he  should  be  asked  that  question.  He  is 
not  a  patent  [37]  counsel.  It  is  quite  evident,  un- 
less the  file  wrapper  contains  others.  The  patent  on 
its  face  shows  that  the  only  prior  art  mentioned 
was  that  given  in  the  patent  file,  from  Adamson  to 
Jacobi,  and  a  foreign  patent — six  patents. 

Mr.  Welsh:    Let  me  amend  the  question. 

Q.  The  connector  for  conduits  to  junction  boxes, 
such  as  mentioned,  similar  to  yours  and  prior  to 
yours,  was  this  Jake  connector,  Exhibit  No.  12,  is 
that  right? 

The  Court:  If  he  knew  that.  Ask  him  if  he 
knew  that  at  the  time. 

Q.      (By   Mr.   Welsh) :     Did   you   know   of   the 
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Jake  connector  at  the  time  you  made  your  inven- 
tion? 

A.  Well,  I  got  to  checking  over  here  a  few  days 
ago  the  first  time  that  I  had  seen  a  Jake  connector, 
and  it  definitely  was  after,  and  I  had  stated  at  an- 
other time  that  I  had  seen  it  before,  but  I  hadn't. 

Q.  Do  you  remember  when  your  deposition  was 
taken  you  stated  that  you  had  seen  the  connector? 

A.  Yes,  I  did,  but  in  checking  it  back  over  I 
feel  sure  that  I  hadn't  seen  it  before,  because  I 
know  at  the  time  when  this  came  up,  then  is  when 
I  went  out  and  found  them. 

Q.  How  was  it  that  at  the  time  your  deposition 
was  taken  you  testified  under  oath,  as  you  just  said, 
that  you  knew  of  the  Jake  connector  before  your 
invention?  Now  you  say  you  made  a  check.  What 
kind  of  a  check  did  you  make  to  [38]  determine^ 
that? 

A.  Well,  I  had  never  bought  from  General  Elec- 
tric, and  General  Electric  was  the  company  that 
had  carried  those  types  of  fittings. 

Q.  And  you  never  had  seen  it  before  you  bought 
it  from  General  Electric?  A.     No,  sir. 

Q.  Do  you  have  records  that  show  when  you 
first  bought  from  General  Electric? 

A.  I  do  not,  but  I  know  that  I  went  there  and 
bought  them  afterwards,  after  I  had  heard  about 
the  Jake,  to  check  it,  to  see  what  it  was. 

Q.  It  is  your  belief  now  that  you  didn't  know 
of  the  Jake  before  you  made  your  invention? 

A.     It  is  my  belief  that  T  didn't,  yes. 
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Q.  And  it  was  your  belief  that  you  did,  several 
months  ago  when  your  deposition  was  taken,  is  that 
right? 

A.     At  that  time  I  was  confused  on  it. 

Q.    And  now  you  are  perfectly  clear? 

A.     Yes,  I  have  checked  into  it. 

Q.  Has  there  been  any  change  in  the  manner 
in  which  you  have  manufactured  your  connector 
since  1946? 

A.     In  the  principle  of  it,  no. 

Q.    Well,  have  there  been  any  changes? 

A.  When  I  first  started,  I  had  a  collar  on  it. 
When  [39]  I  first  made  my  first  connector,  I  didn't 
have  a  collar  on  it,  but  they  asked  me  to  have  a 
collar  put  on  it,  which  I  fought  and  tried  to  get 
away  with  and  I  didn't  succeed.  Later  we  eliminated 
the  collar,  but  the  principle  of  it  has  been  the  same 
all  the  way  through. 

Q.  Other  than  that,  have  there  been  any  changes 
since  1946? 

A.     Not  in  the  principle  of  it,  no. 

The  Court:  Aside  from  the  principle,  has  there 
been  any  change  in  the  structure? 

The  Witness:  Eliminated  the  collar,  sir,  your 
Honor. 

The  Court:    You  eliminated  the  collar? 

The  Witness:    Yes. 

Q.     (By  Mr.  Welsh)  :     Is  that  all? 

A.  It  had  more  fittings,  different  types  for  fit- 
tings. 
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Q.  By  "different  types,"  you  mean  difference  in 
the  angles?  A.     One-half 

Q.     Different  sizes?  A.     Different  sizes. 

Q.  But,  other  than  that,  no  changes,  is  that 
right?  A.     Nothing  that  I  know  of. 

Q.  Did  you  change  the  size  of  the  ribs,  either 
by  making  them  longer  or  higher? 

A.     Not  since  we  went  through  Underwriters. 

Q.     When  was  that? 

A.  We  experimented,  trying  the  different  sizes 
of  lugs  to  see  what  difference  it  would  make  when 
we  went  through  Underwriters,  and  I  believe  that 
was  in  1948. 

Q.    You  believe  it  was  when? 

A.     I  believe  it  was  1948. 

Q.  What  change  did  you  make  then,  when  you 
went  through  Underwriters? 

A.  They  were  the  same  as  before,  with  the  ex- 
ception of  one  connector  that  has  a  larger  lug,  a 
little  bit  larger  lug. 

Q.  By  "lugs,"  you  mean  these  things  I  have 
drawn  on  here  (indicating  sketch)  ?  A.     Yes. 

Q.  These  things.  When  you  say  it  is  larger,  do 
you  mean  it  is  longer  or  higher? 

A.     It  is  higher. 

Q.  It  is  higher.  When  did  you  first  put  that 
change  into  manufacturing  operations?  In  other 
words,  when  did  you  first  put  out  on  the  market  a 
connector  with  a  lug  that  was  higher? 

A.     As  soon  as  the  second  time  we  went  to  Un- 
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lerwriters,   we  came  back  and  experimented  with 

it  to  see  if  it  would  make  any  difference. 

Q.  You  see,  I  don't  know  when  yon  went  to 
Underwriters,  so  if  you  can  tell  me  the  dates  or  the 
year?  [41]  A.     I  can't  tell  you  the  date. 

Q.     Tn  what  year? 

A.    I  believe  it  was  in  1948. 

Q.     Pardon  me? 

A.     I  believe  it  was  in  1948. 

Q.     Tt  eould  have  been  later? 

A.  Not  on  the  half-inch.  We  have  had  other  fit- 
tings that  went  into  the  Underwriters  later  than 
that. 

Q.  Well,  my  original  question  was,  were  any 
fehanges  made?  Tn  other  words,  you  have  made 
fehanges  on  other  than  the  %-inch  ones  later  than 
1948,  is  that  right?  A.     I  don't  know  of  any. 

Q.     Pardon  me? 

A.     I  do  not  know  of  any. 

Q.     Would  Mrs.  Horton  know  that? 

A.     I  doubt  it. 

Q.  As  far  as  you  know,  if  Mrs.  Horton  knows 
that,  of  course,  if  you  know  whether  she  knows  it 
or  not?  A.     I  doubt  it. 

Q.     I  beg  your  pardon?  A.     I  doubt  it. 

Q.  But  you  did  increase  the  height  of  this  lug, 
as  you  refer  to  it? 

A.     One  of  the  connectors. 

Q.    What  material  is  this  made  of?  [42] 

A.     Znmak  No.  5. 

Q.     Ts  that  a  type  of  zinc?  A.    Yes. 
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Q.     And  of  what  material  is  the  flex  made? 

A.     Steel,  aluminum-steel. 

Q.  The  steel  is  harder  than  the  zinc,  I  assume., 
is  that  right?  A.     It  should  be. 

Q.  Then  your  coupling  doesn't  actually  abrade 
the  flex? 

A.  It  cuts  the  thin  edge  of  a  burr  that  is  left 
on  the  flex.  Regardless  of  the  angle  you  cut  your 
flex  on,  you  have  a  burr  on  a  setscrew  in  there  that 
it  actually  leaves. 

Q.  It  shaves  off  a  part  of  the  device?  In  other 
words,  your  device  has  softer  metal  so  that  it  would 
compress  your  device,  isn't  that  correct? 

A.     Not  necessarily. 

Q.  Well,  do  you  know  whether  it  does  or  it 
doesn't?  A.     I  don't  think  so. 

Q.     You  don't  know,  do  you? 

A.     I  am  not  positive. 

Q.  Reading  from  your  patent,  your  claim  pro- 
vides for  "a  coupling  for  spirally  wound,  flexible 
conduits,  a  tubular  member  having  means  at  one  end 
adapted  to  be  affixed  to  the  wall  of  a  junction  box 
or  the  like,"  and  so  forth.  Now,  does  this  connector 
that  you  have  in  evidence  here,  which  is  [43]  des- 
ignated as  Plaintiff's  Exhibit  No.  6,  have  the  means 
at  one  end  to  adapt  itself  to  a  junction  box  or  the 
like?  A.    It  does  not. 

Q.     It  does  not?  A.     It  does  not. 

This  is  the  coupling. 

The  Court:    What  is  the  number? 

Mr.  Welsh:    No.  6. 
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The  Court:    You  were  going  to  say  something? 

The  Witness:    This  is  the  coupling. 

The  Court:    Yes. 

The  Witness:  This  is  the  connector  that  goes  to 
a  box. 

The  Court:     Yes. 

The  Witness:    One  with  threads  at  the  end. 

The  Court:    All  right. 

Q.  (By  Mr.  Welsh) :  Now,  even  the  standard 
'flex  which  the  Underwriters  Laboratories  authorize 
:  is  subject  to  some  variation  in  size,  is  it  not,  small 
variations  in  size? 

A.     Small  variations,  yes. 

Q.     Is  it  true  that  your  connector  will  stick  very 

tightly  if  the  variation  is  on  the  minimum  side, 

I  but  that  it  might  be  easy  to  take  your  connector 

out  if  the  flex  is  on  the  large  side,  if  I  make  myself 

clear? 

A.     Not  if  it  is  Underwriters'  specifications. 

Q.  In  other  words,  your  connector,  even  on  what 
we  might  [44]  call  the  largest  size,  the  largest 
perimeter  variation A.    Yes. 

Q.  even  on  that  you  cannot  unscrew  it  with- 
out using  pliers  or  something  of  that  sort,  is  that 
right? 

A.     Sometimes  you  can;  but  the  majority,  no. 

Q.  Now,  your  connector  is  marked  with  the  let- 
|  ters  "MS"?  A.    Definitely  not. 

Q.    Excuse  me.  "DH",  that  is  correct? 

A.    Yes. 
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Q.  And  the  accused  connector  is  marked  with 
the  letters  "MS",  is  it  not?  A.     Right. 

Q.  And  to  cause  the  junction  of  your  device, 
you  stretch  the  conduit  into  which  it  is  inserted,  is 
that  correct?  A.     That  is  right. 

Q.  Now,  looking  at  my  diagram  here,  is  it  not 
true,  sir,  that  when  your  connector  is  inserted  into 
the  flex,  the  pressure  of  the  flex  is  applied  at  either 
end  of  the  lugs  as  you  have  described  them?  If 
you  know. 

A.  I  think  my  witness  who  will  follow  me  will 
be  able  to  give  you  a  better  description  than  I  can. 

Q.    You  don't  know  the  answer  to  that? 

A.     No.  [45] 

Q.  Well,  generally,  though,  you  can  answer  this, 
can't  you:  The  principle  of  your  patent  is  a  cross- 
threading  one,  is  that  right? 

A.    A  jammed  thread. 

Q.  A  jammed  thread  or  cross-thread.  In  other 
words,  it  doesn't  mate  with  the  convolutions  of  the 
conduit?  A.     That  is  right. 

Q.    Is  that  correct?  A.     It  does  not. 

Q.  And  consequently  has  a  jamming  or  a  cross- 
threading  action?  A.    Yes. 

Q.  And  in  that  way  does  it  differ  from  the  Jake 
patent?  A.    Yes. 

Q.  The  Jake  patent  is  meant  to  mate,  is  that 
right? 

A.     It  is  meant  to  follow  the  spiral  of  the  flex. 

Q.     That  is  what  I  meant  by  mating. 

A.    Yes. 
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Q.  Yes.  Thank  yon.  Can  you  tell  me  why  you 
decided  to  raise  the  lugs  on  your  device? 

A.     In  experimenting  with  it 

Q.  Well,  I  assume  that,  but  I  mean,  what  was 
the  result  of  the  experiments  that  led  you  to  that 
conclusion  ? 

A.  Running  into  flex  that  was  not  of  Under- 
writers' specifications,  in  trying  to  overcome  that. 
Instead  of  that,  [46]  we  went  to  the  Underwriters 
and  had  them  go  to  the  flex  people  and  bring  it  up 
to  their  specifications. 

Q.  Well,  it  actually  worked  better  on  the  Un- 
derwriters' specified  flex,  didn't  it,  when  you  raised 
the  bumps  f  A.     Not  necessarily. 

Q.  Then  you  are  not  allowed,  are  you,  to  use 
flex  that  doesn't  meet  Underwriters'  specifications? 

A.  Can  you  stop  them?  The  electrical  people 
can't. 

Q.  You  don't  sell  yours  for  that  purpose  though, 
do  you  %  You  do  not  advertise  it  to  meet 

A.     Definitely  not. 

Q.  No.  And  you  do  not  advertise  it  to  meet  un- 
authorized flex,  do  you?  A.     No,  sir. 

The  Court:  Well,  you  aim  to  conform.  Of  course, 
leaving  aside  the  standard  of  the  Building  Code, 
there  are  places  where  the  minute  details  as  to 
conduits,  and  so  forth,  that  we  have  in  the  Los 
Angeles  ordinances,  do  not  apply,  isn't  that  true? 

The  Witness:  We  have  a  National  Code  and  the 
Fire  Underwriters,  which  try  to  make  them  live  up 
to  specifications,  but  in  a  lot  of  places  there  will 
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be  machines  that  will  bet  out  of  adjustment,  or 
there  will  be  oversized  flex  that  will  get  on  the 
market.  If  they  catch  it  and  determine  it,  they  will 
make  them  pick  them  up.  [47] 

The  Court:  That  is  right,  but  you  do  not  par- 
ticularly cater  to  that  type  of  patronage? 

The  Witness:    Definitely  not. 

The  Court:  You  try  to  deal  with  those  who  are 
standard  ? 

The  Witness:    Legitimate  places. 

The  Court:    Standard. 

The  Witness :    That  is  right. 

Q.  (By  Mr.  Welsh) :  Do  you  know  what  angle 
your  lug  or  rib  makes  with  the  longitudinal  axis 
of  your  device?  A.    No,  sir. 

Q.     Do  you  know  approximately  what  it  is? 

A.     No,  sir. 

Q.    You  have  no  idea? 

The  Court:    He  says  he  doesn't. 

The  Witness :  I  have  a  man  that  has  the  instru- 
ments there  that  can  show  that. 

Q.  (By  Mr.  Welsh)  :  Do  you  know  what  angle 
the  lugs  or  the  ribs  on  the  accused  device  make? 

A.    No. 

Q.  You  testified  to  the  amount  of  volume  and 
the  amount  of  money, 

A.     Approximately. 

Q.     in  selling  your  devices  since  1946.  Has  it 

increased  each  year,  or  what  has  been  the  history 
of  the  company  in  sales?  [48] 
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A.  That  I  would  have  to  leave  up  to  Mrs.  Hor- 
ton. 

Q.     Well,  you  know  in  a  general  way? 

The  Court :  Well,  in  a  general  way  ?  We  are  not 
holding  an  accounting  now. 

Q.    (By  Mr.  Welsh):    Just  in  general? 

A.     It  has  increased. 

The  Court:     It  has  increased? 

The  Witness:    Yes. 

Q.  (By  Mr.  Welsh)  :  It  has  increased  after  1950, 
1951  was  a  little  better  than  1950,  and  1952  better 
than  1951? 

A.  I  would  say  after  I  started  traveling,  it  in- 
creased. 

Q.     When  did  you  go  on  the  road? 

A.     In  1951. 

Q.  In  1951.  It  was  better  in  1952  than  it  was  in 
1951,  was  it,  your  business  was  of  a  larger  volume, 
a  larger  gross?  A.     I  can't  say. 

Q.     Was  it  better  in  1953  than  in  1952? 

A.  I  wouldn't  be  able  to  give  you  the  exact  fig- 
ures on  that. 

Q.  No,  I  don't  want  the  exact  figures.  Just  gen- 
erally, have  you  done  better? 

A.     It  is  about  the  same. 

Q.  What  connection  do  you  have  with  the  plain- 
tiff company,  D  &  H  Electric  Company,  what  is 
your  position? 

A.  I  am  the  president  of  it  and  the  sales  man- 
ager. [49] 

Q.    Well,  you  have  a  general  idea  of  the  financial 
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condition  and  whether  you  are  doing  better  or  not, 

as  president? 

The  Court:  He  has  given  you  his  best  recollec- 
tion. I  do  not  think  you  should  take  the  time  trying 
to  pin  him  down  to  details.  He  may  be  wrong. 

Mr.  Welsh:  I  just  want  a  fair  answer  as  to 
whether  it  was  better  or  whether  it  wasn't  better. 

The  Court:    Well,  he  said  it  was  better. 

Mr.  Welsh:    Very  well,  sir. 

The  Court:  The  reason  we  allow  that  is  to  show 
the  patent  is  reduced  to  practice  and  it  is  not  a 
mere  paper  patent.  That  is  the  only  object  of  show- 
ing it  has  had  success.  As  to  the  details  of  it,  that 
is  a  question  of  accounting  when  you  get  to  that. 

Q.  (By  Mr.  Welsh)  :  Mr.  Horton,  you  know  of 
no  instance  where  there  has  been  any  confusion  in 
the  minds  of  the  public  as  between  your  device  and 
the  accused  device?  A.     Yes,  I  have. 

The  Court:  Well,  I  am  going  to  sustain  the  ob- 
jection that  should  have  been  made.  Confusion  of 
source  is  not  an  element  in  a  patent-infringement 
case.  Confusion  of  source  is  a  matter  in  an  unfair- 
competition  cause. 

Mr.  Welsh:     That  is  true,  your  Honor. 

The  Court:  It  is  also  a  matter  in  trade-mark 
causes.  [50] 

Mr.  Welsh:  I  withdraw  it.  It  was  in  my  notes 
before  the  dismissal  of  the  other  cause  of  action. 

The  Witness:    It  shows  right  here,  your  Honor. 

The  Court :  Just  a  moment.  When  we  start  talk- 
ing, you  quit  talking. 
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The  Witness:    I  am  sorry. 

The  Court:  We  are  not  interested  in  that.  Con- 
fusion of  source  is  not  material  in  this  case. 

Mr.  Welsh:     That  is  all  we  have  for  now. 

The  Court:  All  right.  You  will  examine  him  as 
to  the  other  when  he  brings  that  in. 

Is  there   any  redirect  at  the  present  time? 

Mr.  Mason:     No  redirect. 

The  Court :  Step  down  and  you  can  go  ahead  and 
try  t<>  get  that  information.  You  better  get  together 
with  Mr.  Welsh. 

Leave  those  there.  You  are  through  with  them. 

The  Witness:    I  want  my  tools. 

The  Court:     Yes,  you  can  take  your  tools. 

You  get  together  with  counsel  and  see  what  in- 
formation he  wants,  so  that  you  won't  make  a  trip 
for  one  thing  and  then  they  might  want  something 
else. 

All  right,  gentlemen,  2:00  o'clock. 

(Whereupon  a  recess  was  taken  until  2:00 
o'clock  p.m.  of  the  same  day,  Tuesday,  Janu- 
ary 5,  1954.)   [51] 

Los  Angeles,  Tuesday,  Jan.  5,  1954,  2:00  p.m. 

The  Court :    You  may  proceed. 

Mr.  Mason:  If  your  Honor  please,  I  would  like 
permission  to  recall  Mr.  Horton  for  two  or  three 
questions.  I  would  like  to  have  him  make  a  demon- 
stration. 
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The  Court:     All  right. 

R.  J.  HORTON 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Horton,  I  show  you 
Plaintiff's  Exhibits  2,  3,  4  and  5,  as  well  as  Plain- 
tiff's Exhibits  13,  14,  15  and  16,  and  I  will  ask  you 
first  if  you  will  take  Exhibit  No.  2  and  insert  it  in 
the  end  of  Exhibit  No.  13,  which  is  the  conduit,  and 
state  whether  or  not  you  find  that  it  enters  freely 
when  you  rotate  it  relative  to  the  conduit  and 
whether  it  becomes  locked  after  the  insertion. 

A.  This  should  have  the  string  off  so  as  to  keep 
it  from  binding  on  it. 

The  Court:  Well,  put  it  back  when  you  are 
through,  and  that  is  all  right. 

The  Witness:    My  hands  are  sweaty. 

Q.  (By  Mr.  Mason) :  Do  you  need  to  tighten  it 
any  more?  [52] 

Q.     Well,  it  should  go  up  a  little  tighter. 

Q.    Well  take  your  pliers,  if  you  will. 
(The  witness  uses  pliers  on  device.) 

Q.    Do  you  find  that  that  has  become  locked? 

A.    Yes. 

Q.    Will  you  demonstrate? 

A.  (Witness  demonstrates.)  If  you  put  enough 
pressure  on  it,  you  can  take  it  off. 

Q.  But  you  did  find  that  it  had  become  locked 
relative  to  the  tubing  after  you  had  inserted  it? 
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A.    Yes. 

The  Court:    Let  me  see  it. 

Q.  (By  Mr.  Mason)  :  Now,  I  will  ask  you  to 
take  the  device,  which  is  one  of  the  plaintiff's  con- 
nectors, and  insert  it  in  the  conduit,  Exhibit  14,  in 
like  manner. 

A.     My  hands  are  too  sweaty  to  draw  it  up. 
(Witness  does  as  requested.) 

Q.  Now,  will  you  see  if  you  can  remove  that 
with  your  hands? 

A.    (Witness  demonstrates.)     No. 

Q.     Now,  will  you  remove  it  with  your  pliers? 

A.     (Witness  does  as  requested.) 

The  Court:    Is  that  the  accused  device? 

Mr.  Mason:  No,  your  Honor.  These  are  the 
plaintiff's. 

The  Court:    Number  two  is  his,  too?  [53] 

Mr.  Mason:  No.  That  is  just  a  different  size, 
your  Honor. 

Mr.  Welsh:  They  are  both  plaintiff's  devices, 
your  Honor. 

The  Court:    They  are  both  plaintiff's  devices. 

Mr.  Mason :    All  these  four  are  plaintiff's  devices. 

The  Court:    I  see. 

Q.  (By  Mr.  Mason)  :  Now,  is  it  a  correct  state- 
ment, Mr.  Horton,  that  it  did  rotate  into  the  conduit 
freely  but  became  locked  and  you  had  to  take  a 
pliers  to  remove  it?  A.     Yes. 

Mr.  Welsh:  T  object  to  that  as  a  leading  ques- 
tion, your  Honor. 
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The  Court:  Well,  I  know  we  saw  that  happen. 
Now,  what  is  the  object  of  the  demonstration? 

Mr.  Mason:  I  just  want  to  show  how  they  oper- 
ate and  show  that  the  plaintiff's  and  the  defend- 
ants' operate  in  the  same  manner,  but  we  had  four 
different  sizes  and  I  had  to  take  four  different  ones. 

The  Court:    All  right. 

Q.  (By  Mr.  Mason)  :  Now,  I  will  ask  you  to 
take  Exhibit  No.  4  and  insert  it  in  Exhibit  15  in 
like  manner. 

A.     (Witness  complies  with  counsel's  request.) 

Q.     Now,  is  that  locked,  in  that  position? 

A.     Yes.   [54] 

Q.  Now,  will  you  determine  whether  you  can 
remove  it  freely  with  your  hands? 

A.     (Witness  demonstrates.)    No. 

Q.     Remove  it  "with  the  pliers  then. 

A.     (Witness  complies  with  counsel's  request.) 

The  Court:     All  right. 

Q.  (By  Mr.  Mason) :  Now,  will  you  take  Ex- 
hibit No.  5  and  insert  it  in  Exhibit  16  in  like 
manner  ? 

A.     (Witness  complies  with  counsel's  request.) 

Q.  Now,  can  you  state  whether  or  not  that  has 
become  locked?  A.    Yes,  that  is  locked. 

Q.     Can  you  remove  that  with  your  hands? 

A.     I  can.  I  did  not  have  it  locked.  I  am  sorry. 

Q.     Well,  lock  it,  then. 

A.     My  hands  are  too  slippery  to  do  it  by  hand. 

Mr.  Welsh:  Are  you  still  using  plaintiff's  de- 
vices? 
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Mr.  Mason:     Yes,  plaintiff's  devices. 

(Witness  demonstrates.) 

The  Witness:  I  can't  take  it  out.  I  can't  take  it 
out. 

(Witness  uses  pliers  in  separating  devices, 
being  assisted  by  Mr.  Welsh.) 

Q.  (By  Mr.  Mason) :  Did  you  find  that  that  be- 
came locked  in  the  tubing? 

A.     Yes,  sir.  [55] 

Q.  Now,  I  will  ask  you  to  take  the  defendants' 
devices:  first  Exhibit  17,  and  insert  it  in  Exhibit 
13,  and  state  whether  or  not  you  get  the  same 
results. 

A.  (Witness  complies  with  counsel's  request.)  I 
could  not  remove  it  by  hand. 

Q.  Now,  do  you  find  that  that  has  become 
locked?  A.     Yes,  it  has. 

Q.  Now,  can  you  remove  it  without  the  use  of 
pliers'?  A.     I  cannot. 

Q.     Well,  remove  it,  please,  with  the  pliers. 

A.     (Witness  complies  with  counsel's  request.) 

Q.  I  will  ask  you  to  take  Exhibit  18,  which  is 
defendants'  device,  and  insert  it  in  Exhibit  14,  and 
state  the  result. 

A.     It  is  in  his. 

Q.  Now  will  you  determine  whether  or  not  you 
can  remove  it  with  your  hands  without  the  use  of 
pliers  ? 

Mr.  Welsh:    I  am  sure  I  can't,  if  you  can't. 

A.    I  cannot. 
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Q.  (By  Mr.  Mason) :  And  you  found  that  it  had 
become  locked,  did  you?  A.    Yes. 

Q.    Will  you  remove  it,  then,  with  the  pliers? 

A.     (Witness  complies  with  counsel's  request.) 

Q.  Now  I  will  ask  you  to  take  Exhibit  19,  which 
is  one  [56]  of  defendants'  devices,  and  insert  it  in 
Exhibit  15. 

A.     (Witness  complies  with  counsel's  request.) 

Q.  Now  will  you  test  it  to  see  whether  or  not  it 
is  locked? 

A.     (Witness  demonstrates.)    I  can't. 

Q.  Is  it  locked  so  that  you  cannot  remove  it  with 
your  hands  without  the  aid  of  pliers? 

A.     That  is  right. 

Q.     Now  will  you  remove  it  with  the  pliers,  then  ? 

A.     (Witness  complies  with  counsel's  request.) 

Q.  Now  I  will  ask  you  to  take  Plaintiff's  Exhibit 
20,  which  is  the  defendants'  1-inch  coupling  or  con- 
nector, and  insert  it  in  Exhibit  16. 

A.     (Witness  complies  with  counsel's  request.) 

Q.  Now  will  you  test  to  see  whether  or  not  it  is 
locked? 

A.     (Witness  demonstrates.) 

Q.     What  did  you  find?  A.     It  is  locked. 

Q.  Now  will  you  take  the  pliers  and  remove 
that,  please? 

A.     (Witness  complies  with  counsel's  request.) 

Mr.  Mason:    You  may  cross-examine.  [57] 

Cross  Examination 
Q.    (By Mr.  Welsh):    Mr.  Horton,  I  will  ask  you 
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to  examine  Plaintiff's  Exhibit  No.  3,  which  is  the 

D  &  H  size  what?  A.     Half -inch. 

Q.  D  &  H  half-inch.  Do  you  not  see  abrasions  on 
the  ends  of  the  two  ribs,  way  over  on  the  ends  of 
the  ribs,  indicating  where  they  have  been  jammed 
into  the  flex,  shiny  parts  on  the  ends? 

A.  I  see  a  marking  right  in  here  (indicating), 
but  I  don't  see  it  on  the  lug. 

Q.  Well,  maybe  the  light  isn't  too  good.  It  is  in 
the  right  light  for  me  but  it  may  not  be  for  you. 
Do  you  find  a  shiny  part  on  the  edge  of  the  lug 
indicating  where  it  came  in  contact  with  the  flex? 

A.     I  can't  see  that. 

Q.  You  can't.  All  right.  Now  I  will  hand  you 
Plaintiff's  Exhibit  18,  which  is  a  half -inch  accused 
coupling,  and  ask  you  if  you  do  not  find  abrasive 
marks  all  along  the  surface  of  the  rib. 

A.  Well,  I  see  the  same  mark  right  on  here  (in- 
dicating) as  I  see  on  the  other. 

Q.  Yes,  but  do  you  not  see  abrasions  on  the  rib 
itself  all  along  the  surface  of  the  rib. 

A.     No,  I  do  not.  [58] 

Q.    You  do  not? 

A.     My  eyes  are  not  too  good.  I  am  sorry. 

The  Court:  What  do  you  mean,  these  things 
(indicating)  ? 

Mr.  Welsh:  No.  I  mean  on  the  rib  itself,  your 
Honor,  on  the  very  edge  of  the  rib — the  very  end 
of  it. 

The  Court:  If  you  will  tilt  it  this  way,  you  will 
see  it.  Hold  it  like  that,  with  the  light  on  it,  and 
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you  can  see  it.  Hold  it  way  from  you.  No.  The  other 

way.  It  is  a  little  lighter  in  coloring,  but  not  very 

noticeable. 

The  Witness:    My  eyes  are  not  good  enough  for 
that. 

Mr.  Welsh:    Your  Honor,  this  is  the  accused  de- 
vice, and  the  abrasions  on  the  surface  of  the  ribs. 

The  Court:    Oh,  yes,  I  see  them. 

Mr.  Welsh:    That  is  all. 

The  Court :    I  see  them.  It  is  a  little  lighter. 

The  Witness:    Oh,  yes,  yes,  I  see  it  now. 

The  Court:    And  you  can  see  it? 

The  Witness :    In  other  words,  right  across  there 
(indicating). 

The   Court:     Corresponding  to  the   same   thing 
right  here  (indicating). 

The  Witness:    Yes. 

The    Court:      In    other    words,    something    has 
rubbed  there. 

The  Witness:    Yes. 

The   Court:     In  other  words,   it  doesn't  fit  in 
tightly  [59]  the  way  grooves  would  fit  it. 

Mr.  Welsh:    That  is  all. 

The  Court:    All  right.  Step  down. 

Call  your  next  witness. 
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R.  S.  BERRY 
Wled  as  a  witness  on  behalf  of  the  plaintiff,  being 
first   duly    sworn,    was    examined    and    testified    as 
follows: 

The  Clerk:    What  is  your  name,  please? 
The  Witness:    R.  S.  Berry. 

Direct  Examination 
Q.     (By  Mr.  Mason) :    What  is  your  profession, 
Mr.  Berry  i 

A.     I  am  a  patent  attorney  and  attorney  at  law. 

Q.     How  long  have  you  been  a  patent  attorney? 

A.     Since  1907. 

Q.     How  long  have  you  been  a  lawyer? 

A.     Since  1919. 

Q.  And  has  your  practice  been  in  Los  Angeles 
| all  the  time? 

A.  Not  altogether.  I  spent  from  1906  to  1913  in 
San  Francisco. 

Q.  And  have  you  acted  as  expert  in  any  patent 
cases? 

A.  On  several  occasions.  One  before  his  Honor. 
I  believe  one  of  the  earliest  patent  cases  that  you 
tried,  in  connection  with  a  tortilla-manufacturing 
machine.  [60] 

The  Court:  Oh,  yes,  T  remember  the  tortilla 
case.  I  remember  they  invented  an  easier  way  of 
making  a  tortilla  by  saving  portions  of  the  dough 
and  throwing  it  back  in. 

The  Witness:  That  is  right.  You  have  a  good 
memory. 

The  Court :    That  is  right. 
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Q.  (By  Mr.  Mason) :  You  are  the  attorney  who 
took  out  the  important  patent  in  suit,  No.  2,475,322  ? 

A.     I  am. 

Q.     Are  you  familiar  with  that  patent? 

A.  I  did  not  write  the  specification  or  prosecute 
the  application  personally,  but  I  am  familiar 
with  it. 

Q.  You  have,  preparatory  to  testifying  here, 
restudied  it,  have  you?  A.     I  have. 

Q.  Now,  are  you  familiar  with  the  coupling  de- 
vices that  have  been  offered  in  evidence  here  as  the 
plaintiff's  devices,  being  Exhibits  2,  3,  4,  and  5, 
and  the  defendants'  devices,  Exhibits  17,  18,  19, 
and  20?  A.    Yes. 

Q.  And  have  you  examined  and  measured  the 
conduits  which  are  in  evidence  as  Exhibits  13,  14, 
15,  and  16?  A.     Yes. 

Q.  Now,  have  you  made  any  drawings  prepara- 
tory to  testifying  here,  in  order  to  illustrate  your 
testimony?  A.     I  have.    [61] 

Q.  And  are  those  the  drawings  on  the  board  and 
which  have  been  marked  for  identification  as  Ex- 
hibits 25,  26,  27,  and  28? 

(The  drawings  referred  to  were  marked 
Plaintiff's  Exhibits  Nos.  25,  26,  27,  and  28  for 
identification.) 

A.     Those  are  the  drawings  I  prepared. 

Mr.  Welsh:  Excuse  me.  May  I  interrupt  for  a 
moment  to  get  the  numbers  on  those,  just  so  I  can 
identify  thorn? 

Thank  you. 
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Q.  (By  Mr.  Mason)  :  Now,  Mr.  Berry,  by  refer- 
ence to  the  drawings,  will  you  explain  to  the  court 
the  operation  of  the  plaintiff's  coupling,  connector 
devices  as  shown  on  those  drawings  and  by  the 
exhibits?  A.     You  say  the  operation? 

Q.  Yes,  And  in  doing  so,  will  you  explain  how 
it  is  possible  for  those  couplings,  connector  devices 
to  be  inserted  in  the  tubing  and  how  it  is  that  they 
become  locked  in  the  tubing? 

A.  Well,  the  coupling  element  in  each  instance 
is  inserted  in  the  conduit  and  rotated  relative 
'thereto,  to  bring  spaced  ribs  on  the  coupling  into 
engagement  with  the  spiral  channels  in  the  conduit. 
Q.  Now,  will  you  mark  with  some  identifying 
fetter  on  the  drawing  the  ribs  to  which  you  have 
i  referred  ? 

A.     I  designate  the  rib,  or  one  of  the  ribs,  with 

the  [62]  letter  "A."  That  rib  appears  on  each  of  the 

four  sheets  of  drawings,  Exhibits  25,  26,  27,  and  28, 

designated  "A".  (Witness  marking  on  exhibits.)  I 

i  am  designating  the  rib  on  the  DH  coupling  of  the 

;  plaintiff. 

Q.  Now,  how  are  those  ribs  arranged  on  the 
coupling? 

A.     In  the  DH  coupling  on  Exhibit  25  they  ex- 
tend perpendicular  to  the  longitudinal  axis  of  the 
!  coupling,  and  they  are  spaced  apart  on  centers  one- 
eighth  of  an  inch. 

They  extend  circumf erentially  of  the  coupling  ap- 
proximately 60  degrees  with  a  space  of  120  degrees 
between  the   approximate  ends  of  the   ribs,   there 
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being  two  of  such  ribs  on  the  diametrically  opposite 

sides  of  the  coupling. 

The  ribs  are  also  arranged  so  that  a  pair  of 
them,  or  the  entire  group,  considered  collectively, 
define  what  is  termed  a  helical  angle.  That  helical 
angle  varies  in  the  different  sizes  of  the  coupling 
according  to  its  diameter. 

On  the  smaller  coupling,  designated  or  referred 
to  as  a  %-inch  coupling,  that  helical  angle,  as  far 
as  that  part  is  concerned,  and  all  the  rest  of  them, 
can  be  measured  and  should  be  measured  on  centers, 
diametrically  opposed  centers,  taken  from  either 
the  base  or  side  of  the  rib,  or  from  the  peak  or 
the  center  of  the  rib,  as  the  peak  of  a  thread. 

On  the  %-inch  coupling,  the  angle  taken  at  the 
base  I  have  designated  here  as  19  degrees  accord- 
ing to  my  reading  of  the  protractor,  and  the  one 
from  the  ridges  is  15  degrees.  [63] 

Now,  in  the  coupling  designated  as  a  %-inch 
coupling,  on  Exhibit  No.  26,  the  base  helical  angle 
is  14  degrees,  while  the  peak  angle  is  12  degrees. 

In  the  %-inch  coupling,  Exhibit  No.  27,  the  base 
angle  is  10  degrees,  while  that  of  the  peak  is  9 
degrees. 

In  Exhibit  No.  28,  the  base  angle  is  12  degrees, 
while  that  at  the  peak  is  10  degrees. 

Those  degrees  represent  the  general  helical  angle 
of  the  ribs  in  relation  to  each  other. 

And  my  calculations  here  I  believe  to  be  reason- 
ably accurate  because  I  spent  a  lot  of  time  to  de- 
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tern  line   them.   They  might  fluctuate   perhaps   the 

thickness  of  a  pencil  line,  but  not  materially. 

Q.  Now,  in  each  of  those  cases  when  you  meas- 
ured the  conduit,  what  did  you  find  to  be  the  helical 
aii^lc  defined  by  the  convolution  of  the  conduit? 

A.  In  the  conduit  on  Exhibit  No.  25,  ordinarily 
designated  as  a  %-inch  conduit,  the  helical  angle  is 
12  degrees,  which,  in  comparison  with  that  of  the 
%-inch  coupling  of  either  15  degrees  or  19  degrees, 
of  course,  is  much  less. 

The  helical  angle  of  a  half -inch  conduit  on  Ex- 
hibit 26  is  8  degrees  as  compared  with  the  larger 
helical  angle  of  either  12  or  14  degrees  of  the  asso- 
ciated coupling. 

The  helical  angle  of  the  %-inch  conduit  of  Ex- 
hibit 27  is  8.5  degrees  as  compared  with  either  9 
or  10  degrees  of  its  [64]  associated  coupling. 

In  the  1-inch  conduit  of  Exhibit  28,  the  helical 
angle  is  9  degrees  as  compared  with  either  10  or 
12  degrees  of  the  1-inch  DH  coupling. 

Q.  Now,  in  arriving  at  the  helical  angles  of  the 
various  conduits  shown  on  Exhibits  25  to  28,  in- 
clusive, have  you  measured  the  conduits  which  have 
been  offered  in  evidence  as  Exhibits  13,  14,  15,  and 
16,  respectively? 

A.  I  have,  and  with  the  aid  of  a  mirror  and 
calipers. 

Q.  Now,  what  is  the  purpose  of  the  spacing  of 
the  ribs  which  you  have  described  relative  to  the 
helical  angle  formed  by  the  convolutions  of  the 
conduit  % 
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A.  It  is  manifestly  for  the  purpose  of  effecting 
a  wedge  engagement  between  the  ribs  of  the  coup- 
ling and  the  internal  channels  of  the  conduit. 

Q.  What  is  the  purpose  of  making  the  ribs  60 
degrees  about  the  circumference  of  the  collar  as 
distinguished  from  extending  them  entirely  around 
the  circumference? 

A.  That  is  to  permit  the  spirals,  the  internal 
spirals  of  the  conduit,  to  pass  from  one  side  of  a 
rib  to  another,  of  an  opposite  rib.  Without  that  gap 
or  an  adequate  gap  between  the  ends  of  the  ribs, 
it  would  be  impossible  to  mesh  the  coupling  with 
the  conduit.  It  is  the  same  or  analogous  to  attempt- 
ing to  mesh  the  threads  of  a  bolt  of  one  pitch  with 
the  threads  of  another  of  another  pitch,  but,  by 
providing  this  [65]  break  or  gap  or  space  between 
the  ends  of  the  ribs,  the  screw  engagement  is  ef- 
fected by  the  one  rib  passing  across  a  spiral  of  the 
conduit  into  an  adjacent  channel. 

Q.  Now,  in  order  to  obtain  the  free  entry  of  the 
coupling  into  the  conduit  and  then  have  it  become 
locked  in  the  manner  which  has  been  demonstrated 
here,  what  are  the  elements  shown  in  those  drawings 
which  are  essential  to  that  operation? 

A.  The  relative  spacing  of  the  ribs,  plus  their 
greater  helical  angle  relative  to  the  helical  angle 
of  the  spirals  of  the  conduit. 

Q.  Now  will  you  refer  to  the  illustrations  of  the 
accused  devices  on  those  various  drawings,  Exhibits 
25  to  28,  inclusive,  and  state  what  if  any  differences 
you  find  as  between  the  devices  that  plaintiff  illus- 
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Rated  on  those  drawings  and  the  devices  of  the  de- 
fendants/ 

A.  In  each  instance  the  relative  spacing  of  the 
ribs  and  the  relative  helical  angles  and  those  of  the 
respective  conduits  are  identical  to  those  of  the 
D  &  H  Company. 

Q.  When  yon  say  the  D  &  H,  yon  refer  to  the 
plaintiff? 

A.  Yes,  D  &  H  is  the  plaintiff's,  and  we  have 
designated  the  defendants'  as  the  MS  coupling. 
That  is  answering  it  generally.  If  yen  wish,  I  can 
take  each  one  as  shown  on  each  drawing. 

Q.  Please  take  each  one  on  each  drawing,  will 
you?  [66] 

A.  On  Exhibit  No.  25,  a  %-inch  coupling,  the 
spacing  of  the  ribs  on  centers  is  one-eighth  of  an 
inch.  They  extend  60  degrees  around  the  circum- 
ference of  the  coupling. 

The  helical  angle  at  the  bast1  of  opposite  ribs  is 
1!)  degrees,  and  at  their  peak  is  15  degrees,  as  com- 
pared with  the  12-degree  helical  angle  o{'  the  con- 
duit. 

In  Exhibit  26,  the  %-irich 

Q.  Just  a  moment.  Before  you  leave  that,  are 
those  the  same  dimensions  you  have  described  for 
the  plaintiffs  coupling,  the  %-inch  size? 

A.    Yes,  sir,  correct. 

The  same  is  true  as  to  Exhibit  26,  that  the  dimen- 
sions of  the  MS  coupling  are  identical  to  those  oi' 
the  I  HI  coupling,  the  ribs  being  spaced  apart  on 
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centers  longitudinally  of  the  coupling  at  5/32  of  an 

inch  on  centers. 

Their  helical  angle  is  14  degrees  at  the  base  and 
12  degrees  at  the  peak,  as  compared  with  the  8-de- 
gree  helical  angle  of  the  conduit. 

On  Exhibit  27,  the  spacings  of  the  MS  coupling 
are  5/32  of  an  inch  on  centers,  with  a  10-degree 
helical  angle  at  the  base  and  a  9-degree  helical 
angle  at  the  peak,  as  compared  with  the  8.5-degree 
helical  angle  of  the  conduit,  which  is  identical  to 
that  of  the  %-inch  DH  coupling  of  the  plaintiff. 

On  Exhibit  28,  the  1-inch  MS  coupling,  the  ribs 
are  spaced  13/64  of  an  inch  on  centers.  They  ex- 
tend 60  degrees  [67]  around  the  circumference  of 
the  coupling,  as  is  also  true — and  I  did  not  mention 
that  before — as  to  the  extension,  60-degree  exten- 
sion, I  believe,  of  the  ^-inch  and  the  %-inch  coup- 
lings. Their  helical  angle  is  12  degrees  at  the  base 
and  10  degrees  at  the  peak,  corresponding  to  that 
helical  angle  or  the  helical  angle  of  the  1-inch  DH 
coupling  relative  to  the  9-degree  helical  angle  of 
the  conduit. 

Q.  Well,  is  this  a  correct  statement  or  summary 
of  your  testimony  about  the  spacing  of  the  ribs, 
that  in  each  of  the  defendants'  devices  and  in  each 
of  the  plaintiff's  devices  you  find  that  the  spacing 
of  the  ribs  is  such  that  they  define  a  spiral  having 
a  greater  helical  angle  than  that  formed  by  the  con- 
volutions of  the  conduit? 

Mr.  Welsh:    T  object  to  that  as  calling  for  a  con- 
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elusion  of  the  witness,  your  Honor.  I  think  the  evi- 
dence speaks  for  itself. 

The  Court:  I  never  allow  an  expert  to  answer 
that  question. 

The  Witness:    Thanks. 

The  Court :  And  Mr.  Berry  has  been  here,  as  he 
said.  Ever  since  I  became  a  judge,  I  drew  the  line 
on  that,  and  I  even  gave  a  lecture  which  was  pub- 
lished both  in  the  Patent  Journal  and  in  the  Bar 
Association  Journal,  to  the  effect  that  if  we  let  him 
answer  that  question,  we  are  asking  him  to  decide 
what  I  am  to  decide.  [68] 

Mr.  Mason:    I  recall  that,  your  Honor. 

The  Court :  And  even  if  he  were  a  scientist,  I  do 
not  allow  it,  but  a  man  who  is  a  patent  lawyer  is 
an  advocate.  He  is  not  a  scientist.  He  is  defending 
the  device.  The  more  he  sticks  to  facts,  the  more 
likely  I  am  to  follow  him,  and  when  he  gets  into  the 
realm  of  opinion  he  is  invading  my  province. 

Q.  (By  Mr.  Mason)  :  Mr.  Berry,  in  the  devices 
of  Exhibits  26,  27,  and  28,  on  the  drawings  I  notice 
that  you  show  the  ribs  as  being  disposed  at  a 
slightly  lesser  angle  to  the  major  axis  of  the  coup- 
ling than  a  right  angle.  Does  that  have  any  differ- 
ence in  the  function  of  the  devices? 

Mr.  Welsh:  I  object  to  that,  your  Honor,  as 
calling  for  a  conclusion  of  the  witness:  That  is  for 
the  court  to  determine,  whether  or  not  that  angle 
makes  any  difference  in  the  means  of  operation  of 
the  two  devices. 

The  Court :    I  think  he  can  describe  them  and  let 
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me  draw  the  inference  as  to  whether  their  function 

is  the  same  or  not. 

The  Witness:  You  are  referring  now,  I  take  it, 
to  the  defendants'  MS  coupling? 

The  Court:  Yes,  just  describe  how  it  functions 
in  contrast  to  the  plaintiff's  device. 

Mr.  Mason:  To  make  it  clear,  please  point  out 
that  on  Exhibit  26,  for  instance,  on  the  plaintiff's 
device.  [69] 

The  Witness:  No.  The  defendants'.  Pardon  me. 
On  the  plaintiff's,  right. 

Q.  (By  Mr.  Mason)  :  You  have  the  ribs  dis- 
posed strictly  at  a  right  angle  to  the  longitudinal 
axis  of  the  coupling?  A.     Correct. 

Q.  Whereas,  on  the  defendants'  device  there  is  a 
3.5-degree  difference?  A.     That  is  right. 

In  each  of  the  MS  couplings  of  the  defendants, 
on  Exhibits  26,  27,  and  28,  the  ribs  extend  at 
slightly  angular  relationship  to  the  longitudinal 
axis  of  the  coupling. 

On  Exhibit  26  that  angle  is  approximately  3.5 
degrees. 

In  Exhibit  27,  on  the  %-inch  conduit,  at  a  2-de- 
gree  or  approximately;  and  in  Exhibit  28  it  is  ap- 
proximately 3  degrees. 

Now,  those  degrees  are  relative  to  the  perpendic- 
ular struck  from  the  longitudinal  axis. 

Mr.  Welsh:  I  think  the  witness  misstated.  On 
Exhibit  28,  on  my  copy,  it  indicates  5  degrees. 

The  Witness:    Pardon  me? 
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Mr.  Welsh:  On  my  copy  of  Exhibit  28  it  says 
)  degrees. 

The  Witness:  5  degrees,  that  is  right.  I  stand 
0  be  corrected. 

Now,  I  have  found  by  demonstration  here  where 
[  have  had  these  exhibits  in  my  possession  for  the 
past  week  and  put  [70]  them  together  and  took 
them  apart  time  and  time  again,  that  there  is  no 
difference  in  the  action,  the  reason  for  it  being  that 
the  angular  relation  of  the  rib  does  not  alter  its 
helieal  angle  struck  from  centers. 

The  only  possible  difference  in  the  action — the 
mode  of  operation  is  identical,  but  in  the  action,  by 
reason  of  the  rib  being  at  an  angle,  its  leading  edge, 
as  compared  with  one  that  is  perpendicular,  could 
possibly  meet  with  the  wall  of  a  convolution  of  the 
spiral,  let  us  say,  a  moment  sooner,  quicker. 

The  Court:    That  is  true.  Let  us  stop  right  there. 

In  other  words,  that  would  be  true  of  almost  any 
kind  of  a  spiral? 

The  Witness:    That  is  right. 

The  Court:  In  other  words,  when  you  thread, 
you  of  necessity  thread  an  angle,  isn't  that  true? 

The  Witness:    But  in  a  thread 

The  Court:    In  an  ordinary  thread. 

The  Witness:  In  an  ordinary  thread  the  pitch 
is  at  an  angle. 

The  Court :  And  what  this  inventor  claimed  and 
what  he  exhibited  here  is  a  departure  from  the 
ordinary  thing,  whereby,  by  spacing  these 

The  Witness :    Ribs. 
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The  Court:     ribs,  by  spacing  these  ribs,  he 

caught  [71]  every  alternate  one  instead  of  a  straight 
one. 

The  Witness :    That  is  right. 

The  Court :    And  he  demonstrated  it  on  Figure  8. 

The  Witness:    That  is  right. 

The  Court:  In  other  words,  he  claimed  a  de- 
parture in  plaintiff's  coupling? 

The  Witness:    That  is  right. 

The  Court:  As  soon  as  you  go  back  to  a  tool 
such  as  the  accused  device,  you  are  back  in  the  same 
kind  of  situation  as  you  have  in  an  ordinary  fitting 
tool,  tube,  by  taking  two  pipes  and  putting  them 
together  and  fitting  them  and  joining  them,  isn't 
that  true? 

The  Witness:  I  am  going  to  take  these,  Judge. 
I  think  you  have  a  little  misconception. 

The  Court:  No,  I  have  not  a  misconception.  I 
am  looking  at  the  disclosure  of  Figure  8. 

The  Witness:  You  are  talking  about  the  plain- 
tiff's here? 

The  Court:    The  plaintiff's,  yes. 

The  Witness:  What  I  am  getting  at  by  testify- 
ing is  the  fact  that  by  tilting  this  rib  slightly  across 
here  (indicating)  it  is  not  changing  the  action  of 
that  rib. 

The  Court:  That  doesn't  make  any  difference, 
but  the  only  thing  he  got,  the  only  claim  he  got  is 
a  departure  from  the  ordinary  thing.  They  wouldn't 
have  given  him  a  claim  [72]  on  something  which 
you  can  create  any  time  by  taking  a  piece  of  pipe 
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and  making  your  own  thread  with  a  threading  ma- 
chine. 

The  Witness:  That  is  right,  but  may  I  point 
out,  your  Honor,  that  the  claim  calls  for  the  rib 
being  substantially  perpendicular  to  the  axis  of  the 
conduit. 

The  Court:    Yes. 

The  Witness:  And  I  am  presenting  the  argu- 
ment here 

The  Court :    I  am  glad  you  call  it  argument. 

The  Witness:  I  call  it  an  argument  because  it 
sound  like  it. 

The  Court:    An  angle  is  not  a  perpendicular. 

The  Witness:  Well,  that  is  right.  But  from  2 
degrees  to  5  degrees,  I  would  say,  is  substantially 
perpendicular.  As  long  as  it  doesn't  change  the 
function  or  the  action,  the  mode  of  operation  be- 
comes the  same. 

The  Court:    All  right,  go  ahead. 

The  Witness:  That  is  what  I  ascertained  here, 
was  the  fact  that  while  this  angle  that  we  are  speak- 
ing of  now  is  what  we  might  call  the  pitch  of  the 
ridge  of  the  defendants'  device,  and  that  pitch 
ranges  anywhere  from  2  to  5  degrees  relative  to  the 
perpendicular,  its  action  or  its  function  is  exactly 
the  same  as  if  it  were  perpendicular,  for  the  simple 
reason  that  it  threads  into  the  channel  of  the  con- 
duit in  exactly  the  same  way  and  effects  exactly 
the  same  engagement. 

Q.  (By  Mr.  Mason) :  And  on  Exhibit  25  the  rib 
is  disposed   [73]   perpendicular  to  the  major  axis 
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of  the  coupling,  is  it  not?  A.     That  is  right. 

Q.     There  is  no  spiraling  or  angling  there? 

The  Court:  Well,  why  do  you  draw  the  lines  at  5 
degrees  %  Supposing  he  made  them  at  a  greater  angle 
than  under  your  interpretation  of  the  claim,  any- 
thing that  you  can  put  in  there,  no  matter  whether 
it  follows  the  teaching  of  the  figures  here  or  whether 
it  is  at  an  angle  which  engages  tightly  any  kind 
of  thread,  would  read  upon  this  claim,  wouldn't  it? 

The  Witness:  Well,  no,  I  don't  quite  get  that 
picture,  your  Honor. 

The  Court:  Well,  I  don't  get  it  either  from  this 
line,  but  I  get  it  from  your  testimony. 

The  Witness :  What  I  am  trying  to  get  at  here  is 
that  the  angle  that  we  are  speaking  of  now  is  not 
the  helical  angle.  It  is  the  angular  relationship,  the 
longitudinal  length  of  that  rib  to  the  perpendicular, 
and  is  not  critical. 

The  Court:  That  isn't  the  point.  The  point  is 
this,  that  what  he  is  doing  is  introducing  a  right 
angle  which  is  irregular  and  which,  by  skipping,  as 
he  has  demonstrated  on  Figure  8,  is  going  to  catch 
one  of  these  threads. 

The  Witness:     That  is  right. 

The  Court:    Which  are  the  ordinary  threads. 

The  Witness:    That  is  right.  [74] 

The  Court:  And  as  soon  as  he  gets  back  to  an 
angular  thread  he  is  in  the  domain  of  an  ordinary 
plumber  who  can  fix  his  pipe,  make  his  threads  and 
couplo  them  together,  and  doesn't  have  to  worry 
about  any  invention. 
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The  Witness:  Yes,  that  would  be  true,  your 
Honor,  if  the  angle 

The  Court:  If  my  voice  is  crisp,  I  might  state 
that  I  am  at  the  tail  end  of    cold. 

The  Witness:  That  would  be  true,  your  Honor, 
if  you  are  referring  now  to  what  is  known  as  the 
helical  angle,  which  would  be  the  pitch  of  a  thread, 
but  this  has  nothing  to  do  with  the  pitch  of  a 
thread.  It  is  not  given  that  angle  in  the  defendants' 
device  for  the  purpose  of  making  the  spiral  thread. 

The  Court :  But  the  claim  says,  "said  ribs  being 
sequentially  disposed  in  staggered  relation  along 
the  outer  surface  of  the  conduit-engaging  portion 
of  said  coupling  so  as  to  define  a  spiral  having  a 
greater  helical  angle  than  the  normal  helical  angle 
of  the  convolutions  of  the  conduit." 

The  Witness:  That  is  right,  but  that  is  not  the 
angle  that  we  are  talking  about. 

The  Court:    What  angle  are  you  talking  about? 

The  Witness :    May  I  take  one  of  the  exhibits  ? 

The  Court:  I  don't  know  what  you  are  talking 
about.  I  am  talking  about  the  claim.  You  infringe 
a  claim,  you  do  [75]  not  infringe  a  description. 

The  Witness :  We  want  to  get  on  common  ground 
here, 

The  Court:     All  right. 

The  Witness :  so  we  know  we  are  both  talk- 
ing about  the  same  thing  and  not  for  the  sake  of 
argument. 

The  Court:    Yes. 
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The  Witness :  This  is  an  angle,  right  across  here 
(indicating),  relative  to  the  end  pf  this  conduit. 

The  Court:    That  is  true. 

The  Witness:  All  right.  Now,  that  angle  con- 
tinued out  across  here  (indicating)  would  not  con- 
vert this  into  a  thread. 

The  Court:  Well,  unless  they  were  measured  as 
the  other  is. 

The  Witness :  As  you  look  at  it,  it  might  appear 
that  way,  but  if  you  put  the  instrument  on  there, 
you  will  find  that  those  threads  will  not  meet. 

The  Court :  Well,  it  doesn't  make  any  difference. 
Supposing  you  made  a  picture  of  this,  it  certainly 
would  not  correspond  with  this  picture,  Figure  8. 

The  Witness :    I  will  show  you  what  it  would  do. 

The  Court:    What  would  it  do? 

The  Witness :  It  would  show  this  inclined  just  a 
little  bit  farther  over  this  (indicating),  say  like  that 
(indicating) ,  but  not  necessarily.  I  will  mark  it  with 
a  little  red  there.  It  just  inclines  it  but  it  doesn't 
change  the  relative  [76]  spiral  arrangement  relative 
to  the  spiral  of  the  conduit  at  all. 

The  Court :    Then,  of  course,  this  last  portion 

The  Witness:  Yes,  that  refers  to  the  helical 
angle. 

The  Court:    The  helical  angle? 

The  Witness:    That  is  right. 

The  Court:  And  that  would  not  apply  to  the 
accused  device  at  all? 

The  Witness:     Oh,  yes. 

The  Court:    How  would  it  apply? 
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The  Witness:  That  helical  angle  is  exactly  the 
same. 

The  Court:     Why? 

The  Witness :  Because  the  helical  angle  is  meas- 
ured from  the  centers  diametrically  opposite,  not 
from  the  ends. 

If  yon  measure  this  from  the  ends  here,  you  get 
one  angle  right  across  here  (indicating),  see. 

The  Court:     Yes. 

The  Witness:  The  actual  helical  angle  is  meas- 
ured from  the  center  of  the  rib  here  to  the  center 
of  the  rib  over  here  (indicating),  and  that  is  not  on 
a  spiral.  It  looks  like  a — this  is  what  we  call  a  cal- 
•  cuius  variation. 

The  Court:  You  can't  continue  this  line  direct 
without  its  continuing  to  have  a  deviation  at  an 
anu'K  if  you  did  it  a  thousand  times. 

The  Witness :  Well,  let  me  see  if  I  can  make  it 
clear  [77]  here.  If  I  were  to  lay  a  ruler  across  the 
lower  edge  of  this  here  (indicating)  and  carry  it 
around  here  (indicating),  it  wouldn't  line  up  with 
this  (indicating).  In  other  words,  there  would  be 
an  angle  here. 

In  other  words,  this  isn't  what  we  commonly  call 
an  interrupted  thread.  We  have  interrupted  threads 
in  the  art  here,  but  the  defendants'  device  is  not 
an  interrupted  thread,  because  this  rib  does  not  ex- 
tend upon  a  true  spiral  with  relation  to  this  rib 
here  (indicating).  If  one  of  these  ribs  was  con- 
tinued on  around,  it  would  probably  extend  along- 
side the  other  one,  but  it  would  not  be  in  spiral 
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alignment  with  it.  In  that  respect  it  is  not  a  spiral 

like  a  screw  thread. 

The  Court:  Go  ahead.  I  was  just  sending  for 
something  to  measure  it. 

Q.  (By  Mr.  Mason) :  Will  you  point  out  on 
each  of  these  drawings  the  line  which  you  have  used 
to  denote  the  helical  angle? 

A.  In  Exhibit  25,  on  the  %-inch  DH  coupling 
and  also  on  the  %-inch  MS  coupling,  it  is  desig- 
nated by  broken  lines  here.  I  will  indicate  them  by 
the  capital  letter  "B"  in  both  instances,  because 
they  are  the  same  (marking  on  exhibit). 

While  you  did  not  ask  it,  the  same  is  true  in  each 
of  the  other  exhibits,  Nos.  26,  27,  and  28,  the  broken 
lines,  [78]  they  go  diagonally  from  the  base  and 
the  peak  respectively  of  the  ribs. 

Now,  those  broken  lines  are  taken  on  centers  at 
diametrically  opposite  sides  of  the  cylinder. 

Q.  Now,  let  me  ask  you  this.  You  will  notice  that 
in  the  plaintiff's  coupling  the  ribs  are  disposed  at 
right  angles  to  the  major  axis  of  the  coupling, 
whereas,  in  the  accused  coupling,  it  is  about  at  a 
3.5  lesser  angle.  Does  that  make  any  difference  in 
determining  the  spiral,  the  helical  angle  to  which 
you  have  referred?  A.     Not  at  all. 

Q.  If  those  ribs  in  either  the  plaintiff's  or  the 
defendants'  devices  were  spaced  apart  a  distance 
so  as  to  define  a  helical  angle  which  was  the  same 
as  that  of  the  conduit,  would  it  effect  any  binding 
action  ? 

A.     No  more  than  just  the  normal  surface  fric- 
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tion.  There  would  be  no  so-called  binding  or  locking 
action  as  is  demonstrated  here. 

Q.  If  you  were  to  continue  the  ribs  around  the 
full  circumference  in  the  form  of  a  spiral,  and  the 
spiral  was  greater  than  the  helical  angle  of  the 
conduit,  could  you  insert  the  connector  into  the 
conduit  ? 

A.  They  would  not  intermesh.  You  could  not  in- 
sert the  coupling  into  the  spiral,  if  I  get  you 
correctly. 

Q.  So  that,  in  order  to  get  a  helical  angle  which 
is  [79]  greater  than  that  of  the  conduit,  you  would 
lave  to  make  the  ribs  shorter  than  the  full  circum- 
ference of  the  connector? 

A.  That  is  right.  In  other  words,  spaced  apart 
at  their  ends. 

Mr.  Mason:    That  is  all.  You  may  cross-examine. 

The  Court:  Just  a  minute  before  you  continue 
here.  Let  me  see  the  device,  the  accused  device. 

The  Witness:     That  is  it, 

The  Court:  All  right.  Here  is  a  straight-edge,  a 
measure,  a  small  ruler,  a  6-inch  ruler.  I  wish  you 
would  measure  the  distances  on  this  device  to  the 
edge  on  both  sides,  and  tell  me  the  distances,  and 
then  I  will  ask  you  a  question  how  in  the  law  of 
mathematics  you  can  call  this  substantially  a  right 
angle.  I  tell  you  what  the  final  question  is  so  you 
will  know  what  I  am  driving  at. 

(The  witness  illustrates.) 

The  Court:    That  mav  not  be 
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The  Witness:    That  is  pretty  close,  your  Honor. 

The  Court:    What  is  that? 

The  Witness :    This  is  3/16  of  an  inch. 

The  Court:     All  right,  and  the  other  one? 

The  Witness:  On  the  other  one,  I  will  reverse 
it,  and  we  get  approximately  a  little  over  14-inch, 
I  would  say  that  it  is  about  9/32-inch. 

The  Court:  And  would  you  say  that  that  is  put 
there  at  [80]  substantially  a  right  angle? 

The  Witness:  Well,  that  word  "substantially" 
has  a  certain  amount  of  latitude. 

The  Court:  No.  I  know  what  "substantially" 
means.  "Substantially"  means  in  effect. 

The  Witness:    In  effect,  yes. 

The  Court:  "Substantially"  may  allow  for  a 
variation  of  .001  per  cent. 

The  Witness:    That  is  right. 

The  Court:    All  right. 

The  Witness :    And  the  effect  is  the  same. 

The  Court:  I  am  not  talking  about  the  effect. 
Would  you  say  that  that  is  substantially  at  a  right 
angle  ? 

The  Witness :  I  would  say  that  that  is  substanti- 
ally at  a  right  angle. 

The  Court:  That  is  in  your  language,  not  in 
mine.  Not  in  mine,  sir. 

All  right,  go  ahead. 

Cross  Examination 
Q.    (By  Mr.  Welsh)  :     Mr.  Berry,  did  you  ever 
conduct  any  experiment  to  determine  exactly  what 
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happens  to  these  ribs  on  the  inside  of  the  conduit 

and  the  result  from  pressure? 

A.  Only  by  hand,  as  by  screwing  them  together 
and  separating  them.  [81] 

Q.  Did  you  ever  in  doing  that  notice  that  on 
the  patented  device  the  markings  are  on  the  edge, 
and  on  the  accused  device  the  markings  are  all  on 
the  surface?  Did  you  ever  notice  that? 

A.  In  the  particular  exhibit  that  we  have  in 
front  of  us  here,  those  have  been  screwed  out  and 
in,  time  and  time  again,  and  naturally  will  leave 
some  markings  on  it. 

Q.  Wait  a  minute.  The  accused  devices  have 
been  screwed  in  just  as  many  times  as  the  patented 
device. 

A.     Yes.  I  worked  them,  I  worked  them  both. 

Q.    You  hadn't  particularly  noticed  that,  then? 

A.     Surely. 

Q.     Oh,  you  have?  A.     Yes. 

O.  Did  you  ever  dye  any  of  these  devices  and 
then  notice  it? 

A.  I  contemplated  using  prussian  blue  on  them 
but  didn't  get  around  to  it.  I  didn't  have  time.  I 
didn't. 

The  Court:  You  can  screw  them  together  and, 
by  sawing  them  across,  find  out  where  they  meet? 

Mr.  Welch:  We  have  some  evidence  on  that, 
your  Honor.  There  is  a  Jake  device  that  is  in  evi- 
dence here,  and  I  don't  want  to  put  this  in  evidence. 
There  is  another  Jake  device  that  is  in  evidence. 

The  Court:     I  don't  want  any  more  exhibits. 
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Q.  (By  Mr.  Welsh) :  Now,  looking  at  this  Jake 
device  here,  you  have  a  device  that  has  continued 
threads  that  are  presumably  meant  to  mesh  with 
the  convolutions  of  the  conduit,  is  that  correct,  sir? 

A.     That  is  right. 

Q.  Now,  in  this  case,  in  that  Jake  device,  this 
helical  angle  is  identical  with  the  angle  of  the  so- 
called  rib,  isn't  it? 

A.     That  is  right.  Wait  a  minute.  You  said  "rib." 

Q.  Well,  thread?  It  is  a  matter  of  terminology. 
Let  us  say  protuberance. 

A.  I  just  don't  want  to  be  mistaken  here  in  my 
answer.  That  does  not  have  the  same  angle  as  the 
ribs  of  the  exhibits  here. 

Q.     No,  I  appreciate  it  doesn't  have  the  same. 

A.  But  it  does  have  the  same  angle  as  the  con- 
volutions of  the  conduit. 

Q.  Yes,  and  the  helical  angle  of  these  threads 
or  protuberances  is  the  same  as  the  angle  of  the 
protuberance,  is  it  not?  A.     No. 

Q.  Well,  wouldn't  it  be  just  a  continuation?  For 
instance,  supposing  I  were  to  mutilate  this  Jake 
connector,  then  you  would  have  something  similar 
to  what  you  have  here,  in  the  sense  that  you  would 
have  an  interrupted  thread ;  [83]  wouldn't  the  angle 
of  the  protuberance  be  the  same  as  the  helical 
angle? 

A.  Oh,  yes,  in  so  far  as  these  particular  threads 
are  concerned,  but  not  in  connection  with  those. 

Q.     Oh,  no,  they  would  not  be  the  same  as  these. 
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A.  We  had  one  over  there  where  I  had  Mr.  Hor- 
ton  sever  those  threads.  I  demonstrated  that. 

Q.     All  right. 

A.  I  did  that  very  thing,  sir.  I  had  those  threads 
mutilated,  and  it  didn't  change  the  operation  a  bit 
in  so  far  as  the  operation  of  the  Jake  connector 
is  concerned. 

Q.  My  only  point  is  that  when  you  do  that,  then 
the  angle  of  this  protuberance  of  the  Jake  connector 
is  the  same  as  the  helical  angle  of  the  Jake  con- 
nector. 

A.     That  is  right,  I  will  agree  with  you. 

Q.  Yes,  so  that  the  angle  at  which  this  is  dis- 
posed has  something  to  do  with  the  helical  angle, 
does  it  not? 

A.     Well,  it  is  a  continuation. 

Q.     Surely. 

A.  It  makes  a  screw  and  it  is  in  spiral  align- 
ment. 

Mr.  Welsh:  That  is  all.  I  don't  have  any  more 
questions. 

The  Court:     Do  you  have  any  other  questions'? 

Mr.  Mason:    That  is  all. 

The  Court:  I  think  we  will  take  a  short  recess. 
(Recess.) 

The  Court:    All  right.  Call  your  next  witness. 

Mr.  Mason:  I  offer  in  evidence  Plaintiff's  Ex- 
hibits 24  to  28,  for  the  purpose  of  illustrating  the 
testimony  of  Mr.  Berry. 

The  Court:     They  may  be  received. 

The  Clerk:    Exhibit  No.  24  is  already  in  evidence. 
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So  there  will  be  Exhibits  25,  26,  27,  and  28  in  evi- 
dence. 

The  Court:    All  right. 

(The  drawings  referred  to,  marked  Plain- 
tiff's Exhibits  Nos.  25,  26,  27,  and  28,  respec- 
tively, were  received  in  evidence.) 

[See  Book  of  Exhibits.] 

Mr.  Mason:  I  wish  to  place  in  the  stipulation 
that  we  have  arrived  at,  that  the  devices  of  the  de- 
fendants which  have  been  placed  in  evidence  were 
made  and  sold  by  the  defendants  subsequent  to  the 
issuance  of  the  patent  in  suit  and  prior  to  the  in- 
stitution of  this  action,  that  is,  those  devices  or 
equivalent  devices. 

Mr.  Welsh:  With  one  exception  which  I  discov- 
ered after  speaking  with  you,  Mr.  Mason.  The  %- 
inch,  the  very  small  one,  was  made  but  was  not 
sold.  I  have  in  my  possession  and  will  introduce  it, 
or  counsel  for  plaintiff  may,  a  %-inch  device  which 
was  sold  subsequent  to  the  patent  and  prior  to  the 
litigation.  The  one  that  is  in  evidence  was  experi- 
mental and  was  not  sold  on  the  market. 

Do  you  want  to  substitute  this  or  put  this  in  evi- 
dence? [85] 

Mr.  Mason:    No.  I  do  not. 

I  will  call  Mr.  Friedman. 

Mr.  Welsh:  With  the  exception  of  that,  your 
Honor,  the  stipulation  stands  as  to  all  other  ex- 
hibits. 

The  Court:    All  right. 
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:alled  as  an  adverse  witness  by  the  plaintiff,  being 
irst  duly  sworn,  testified  as  follows: 

The  Clerk:     What  is  the  name,  please? 

The  Witness:    Samuel  W.  Friedman. 

Direct  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Friedman,  I  show  you 
Exhibit  No.  17  and  ask  you  if  you  made  or  sold 
any  of  those  subsequent  to  July  5,  1949. 

A.  No.  We  did  not  manufacture  or  make  them 
prior  to  that  time. 

Q.  I  said,  subsequent  to  July  5,  1949,  did  you 
make  or  sell  any  devices  as  shown  by  Exhibit 
No.  17? 

A.  I  said  we  did  not  manufacture  them  in  that 
Ime. 

Q.    Well,  did  you  sell  any? 

A.  No.  We  did  not  make  them.  We  didn't  sell 
them. 

Q.  When  did  you  make  and  sell  a  device  of  Ex- 
Ihibit  17? 

Mr.  Welsh:  I  object  to  that  as  a  compound  ques- 
tion, your  Honor.  He  is  asking  him  two  questions. 

Q.  (By  Mr.  Mason)  :  When  did  you  first  make 
a  device  of  [86]  Exhibit  17? 

A.     Sometime  in  '51. 

Q.  And  when  did  you  first  sell  a  device  as  shown 
in  Exhibit  17? 

A.     That  was  made  several  months  later. 

Q.     Several  months  after  r50,  later? 

A.     In  1951. 
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Mr.  Welsh:  Will  you  read  the  question  and  an- 
swer? 

(Record  read.) 

Mr.  Welsh :  That  was  not  responsive,  that  it  was 
made  several  months  later.  The  question  was,  When' 
did  you  first  sell  a  device  such  as  in  Plaintiff's  Ex- 
hibit 17? 

The  Witness:    Sometime  in  '51. 

Mr.  Mason:  Then  do  you  wish  to  enter  into  the 
stipulation  that  I  proposed  with  respect  to  this 
Exhibit  17,  counsel? 

Mr.  Welsh :  Well,  I  would  like  to  ask  just  a  few 
questions,  just  to  make  sure  that  I  have  the  witness' 
testimony. 

Cross  Examination 

Q.  (By  Mr.  Welsh)  :  Mr.  Friedman,  Exhibit  No. 
17,  did  you  ever  sell  that  device  or  one  just  like  it? 

A.     One  just  like  it  or  similar  to  it. 

Q.  Now,  I  show  you  a  device  which  is  not 
marked  as  an  exhibit,  and  ask  you  if  that  is  the 
same  as  Exhibit  No.  17,  or  if  that  is  a  subsequent 
product.  [87] 

A.  Well,  of  this  first  one,  Exhibit  17,  we  orig- 
inally made  samples,  around  approximately  a  hun- 
dred, and  passed  them  out. 

Q.     Did  you  sell  them? 

A.  We  did  not  sell  them.  We  gave  them  out  as 
samples.  Then  we  came  out  with  this  one  later  and 
we  did  sell  this  one  in  my  hand. 

Q.     Now,    the    question    counsel    asked    you    is 
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whether  you  sold,  which  means  you  got  compensa- 
tion for  their  sale. 

A.     No,  I  did  not,  not  Exhibit  No.  17. 

The  Court:  All  right.  Are  you  satisfied  with  the 
record,  or  what? 

Mr.  Welsh:    I  am  satisfied  with  it,  yes,  sir. 

The  Court:  I  do  not  think  it  is  of  any  great 
importance  at  this  stage  of  the  case. 

Mr.  Welsh:    Well,  we  have  one  that  was  sold. 

The  Court:    All  right. 

Mr.  Mason :  Well,  if  your  Honor  please,  this  one 
differs  from  the  others  of  the  defendants'  devices 
in  that  the  ribs  are  disposed  normally  to  the  major 
axis  identical  with  the  patent,  whereas  the  others 
have  the  slight 

The  Court:  Well,  if  he  made  them  experiment- 
ally and  then  threw  them  away  and  did  not  use 
them,  there  is  no  infringement.  A  man  may  putter 
around,  but  if  he  doesn't  put  them  in  commerce,  he 
doesn't  do  you  any  harm.  [88] 

Mr.  Mason:  He  has  testified  that  he  made  them 
and  handed  them  out  as  samples. 

The  Court:  As  samples.  That  is  not  a  sale.  Coun- 
sel, I  will  let  you  argue  the  effect  later,  if  you  want 
to,  but  I  think  the  testimony  is  uncontradicted. 

All  right.  Is  there  anything  further  with  this 
witness  ? 

Mr.  Mason:     That  is  all  with  this  witness. 

The  Court:    All  right.  Step  down. 

Mr.  Mason:    Mrs.  Horton. 

The  Court:    What  is  the  object  of  putting  Mrs. 
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Horton  on?  I  assume  that  most  of  her  testimony  is 
going  to  be  along  the  same  lines.  What  is  the  ob- 
ject of  putting  her  on? 

Mr.  Mason:  There  was  some  mention  this  morn- 
ing of  marking  some  of  the  earlier  devices  with  the 
serial  number  of  the  patent  application  instead  of 
the  patent  number. 

The  Court:  Let  me  take  a  look  at  it.  I  think  I 
will  dispose  of  that.  The  man  has  a  right  to  say 
that  he  has  a  patent  application  pending,  number 
so  and  so,  without  being  charged  with  fraud,  and 
there  is  no  charge  of  fraud  in  securing  it.  I  can  dis- 
pose of  that  very  quickly.  Let  me  see  what  it  says. 

Mr.  Mason :  There  is  a  letter  from  Mr.  Stratton 
to  my  client,  the  plaintiff,  and  their  reply  dated 
March,  1950. 

The  Court:  Well,  where  is  the  first?  What  is 
this? 

Mr.  Welsh:  That  is  reply  to  the  letter  under- 
neath, [89]  your  Honor. 

The  Court:  What  has  this  got  to  do  with  this 
lawsuit  ? 

Mr.  Welsh:  Well,  I  don't  think  at  this  stage  of 
the  game  it  has  anything  to  do  with  it. 

The  Court:  All  right.  Then  I  will  sustain  the 
objection. 

I  will  also  say  that  for  a  claimant  to  give  the 
patent  application  number  on  a  device  before  a 
patent  is  issued  is  perfectly  legitimate.  In  fact,  it 
shows  good  faith,  because,  under  the  law,  he  is  re- 
quired merely  t<>  say  "Patent  pending."  By  saying 
"Patent  pending"  and  giving  the  number,  he  allows 
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the  world  to  know  that  he  has  an  application  pend- 
ing which  has  that  number,  and,  instead  of  showing 
bad  faith,  it  shows  good  faith. 

Furthermore,  even  if  a  man  made  a  mistake  by 
living  a  patent  application  number  instead  of  a 
patent  number,  it  would  not  be  a  defense,  and  even 
if  you  pleaded  the  defense  of  unclean  hands,  it 
wouldn't  be  unclean  hands. 

So  I  am  not  interested  in  what  you  gentlemen, 
as  advocates  representing  your  clients,  told  them. 

If  that  is  all  there  is  to  the  issue,  I  will  say  it  is 
trivial  and  I  would  not  take  it  into  consideration  at 
all  as  involving  any  unclean  hands. 

Mr.  Mason:    I  just  didn't  want  an  inference. 

The  Court:    All  right.  [90] 

Mr.  Mason:  I  think  that  concludes  my  case  in 
chief. 

The  Court:    All  right. 

Mr.  Mason:    The  plaintiff  rests. 

(Whereupon  the  plaintiff  rested  its  case  in 
chief.) 

The  Court:    You  may  put  on  your  proof. 

Mr.  Welsh :  I  would  like  to  move  for  a  dismissal 
at  this  time,  your  Honor,  on  the  grounds  that  the 
claim  of  the  patent  discloses  that  the  ribs  must  be 
substantially  at  right  angles,  and  the  evidence  shows 
that  the  accused  device  does  not  have  ribs  sub- 
stantially at  right  angles;  the  art  is  old;  the  claim 
should  be  narrowly  construed,  and  we  do  not  believe 
that  a  prima  facie  case  has  been  made. 

The  Court:     The  motion  is  denied.  I  prefer  to 
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decide  this  case  upon  issues  of  fact  rather  than 
upon  a  motion  of  this  character. 

(Whereupon  the  defendants  to  maintain  the 
issues  on  their  behalf  offered  and  introduced 
the  following  evidence:) 
Mr.  Welsh:    Mr.  Friedman,  will  you  please  take 
the  stand? 

SAMUEL  W.  FRIEDMAN 
called  as  a  witness  on  behalf  of  the  defendants,  hav- 
ing been  previously  duly  sworn,  testified  as  follows : 

Direct  Examination 

Q.  (By  Mr.  Welsh) :  Will  you  state  your  full 
name,  sir? 

A.     Samuel  W.  Friedman.  [91] 

Q.     And  your  business  address? 

A.    814  East  29th  Street. 

Q.  Are  you  in  any  way  connected  with  the  de- 
fendant M.  Stephens  Mfg.  Company? 

A.    Yes.  I  am  president. 

Q.    For  how  long  have  you  been  president? 

A.     Approximately  eight  years. 

Q.  Now,  several  exhibits  were  introduced  into 
evidence  other  than  Plaintiff's  Exhibit  17  which 
you  testified  to  before,  which  are  exemplary  of  de- 
vices purportedly  made  by  your  concern.  That  was 
stipulated  to. 

Can  you  tell  me  when  you  started  your  opera- 
tion, when  you  started  making  up  those  devices? 

A.     Sometime  in  about  March  of  1951. 

Q.  And  have  you  sold  them  on  the  open  market 
since  then?  A.     Yes. 
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Q.  Now,  in  manufacturing  your  device,  is  your 
device  intended  to  perform  any  particular  function  ? 
In  general  first. 

A.  It  is  used  to  hold  the  flex  in  place  into  the 
box. 

Q.  All  right.  Can  you  briefly  describe  its  prin- 
ciple of  operation,  how  it  does  the  job? 

A.  It  is  a  screwing  action,  and  we  screw  it  into 
the  flex. 

Q.  And  then  how  does  it  stay  in,  how  do  you 
keep  it  [92]  from  slipping? 

A.  Well,  it  is  tightened  so  that  the  flex  hits  the 
shoulder  of  the  connector.  That  is  what  holds  it. 

Q.  By  "the  shoulder"  do  you  mean  the  top  part 
of  the  connector? 

A.  That  would  be  the  bottom  part  of  the  con- 
nector or  the  shoulder,  as  it  is  called. 

Q.  Before  making  your  device  were  you  familiar 
with  the  so-called  Hunter  patent,  which  is  the  Jake 
device  ?  A.    Yes. 

Q.    Had  you  seen  it  in  operation  and  used  it? 

A.    Yes. 

Q.  Now,  the  ribs  on  your  device,  when  you  first 
started  manufacturing  your  device,  were  your  ribs 
similar  to  the  ones  that  are  in  evidence?  I  think 
there  are  some  in  front  of  you  here.  That  is  another 
one.  Here  is  one. 

Now,  this  is  Plaintiff's  Exhibit  No.  20.  You  will 
notice  that  the  protuberances  here,  ribs,  are  some- 
what raised.  Is  that  the  way  they  were? 

A.     That  is  the  way  we  made  them  originally. 
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Q.     And  for  what  purpose? 

A.     They  got  a  better  grip. 

Mr.  Mason:    Is  that  the  Jake  device? 

The  Witness:  No,  no,  sir.  That  is  the  accused 
device. 

The  Court:  Oh,  the  accused  device.  It  is  difficult 
to  [93]  keep  track  of  them,  and  that  is  why  I  want 
to  know  what  you  are  talking  about.  All  right.  Go 
ahead. 

Q.  (By  Mr.  Welsh)  :  Do  you  know  of  your  own 
knowledge  how  many  degrees,  if  any,  off  the  hori- 
zontal the  ribs  on  your  device  are  disposed? 

A.     About  3i/o  degrees  off  the  horizontal. 

Q.  And  does  that  as  a  matter  of  practice  make 
for  easy  fitting  and  easy  usage? 

A.  To  our  knowledge.  To  the  best  of  our  knowl- 
edge. 

Q.  And  you  have  always  marked  yours  with  a 
distinctive  marking,  have  you? 

A.  You  must,  according  to  Underwriters.  All 
items  that  are  Underwriters-approved  must  have 
identification.  We  have. 

Q.  And  that  is  with  the  letters  "MS",  is  that 
right?  A.     That  is  correct. 

Q.  It  has  been  testified  to,  but  I  ask  you  if  this 
is  true,  that  the  coupling  is  made  of  zinc,  whereas 
the  flex  is  made  of  steel,  is  that  right? 

A.    That  is  correct. 

Q.     And  I  assume  that  steel  is  harder  than  zinc. 

A.     That  is  correct. 

Q.     What  effect,  then,  does  it  have  on  the  coup- 
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ing  or  on  the  steel,  if  any,  when  you  screw  in  your 

levice  ? 

A.  Well,  if  you  would  have  any  rough  edges  on 
four  [94]  connector  when  you  screw  it  in,  it  will 
take  them  off,  it  will  take  off  those  rough  marks,  off 
of  the  zinc.  The  steel  is  stronger. 

Q.  You  mean  it  would  have  the  effect  of  rubbing 
some  of  the  metal  off  of  the  coupler,  is  that  right? 

A.     That  is  right. 

Mr.  Welsh:    Pardon  me  for  a  moment. 

The  Court:    All  right. 

Q.  (By  Mr.  Welsh)  :  Then,  since  the  metal  of 
the  coupler  is  softer  than  the  metal  of  the  steel, 
would  the  coupler  ream  out  the  flex? 

A.  No,  sir.  It  couldn't  ream  out  the  flex.  The 
flex  would  ream  the  connector,  if  it  had  those  rough 
parts  on  it,  as  it  is  turned,  as  it  is  screwed  in,  and 
when  you  take  it  off,  because  the  flex  is  stronger. 
A  lot  of  times  in  die-casting  they  have  unfinished 
parts. 

Q.  In  the  plaintiff's  patent  he  states  that  his 
device  is  for  the  purpose  of  twisting,  in  effect,  the 
twisting  of  the  metal  of  the  conduit.  Is  that  the 
effect  that  your  connector  has  in  the  conduit? 

A.     Ours  has  just  the  reverse. 

Q.     What  do  you  mean  by  that? 

A.  His  connects  and  jams.  It  pushes  it  together, 
and  ours  pulls  it  apart. 

Q.     Your  pushes  it  apart?  [95] 

A.     That  is  right,  from  behind. 

Q.     Now,  then,  if  you  had  flexible  cylinders  and 
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connected  their  heads  up  and  pushed  toward  th( 
outer  edges,  that  is  the  effect? 
A.     That  is  right. 

Q.  And  that  is  why  you  have  the  high  pro- 
tuberances ? 

A.     That  is  the  reason  for  them. 

Q.  Would  it  be  a  fair  statement,  to  paraphrase: 
what  you  have  said,  to  say  that  while  theirs 
stretches  lengthwise,  yours  expands? 

A.     That  is  correct. 

Q.  Now,  at  my  request  did  you  bring  with  you 
a  junction  box,  a  piece  of  flex,  and  a  Jake  con- 
nector? A.     That  is  correct. 

Q.     And  did  you  put  those  together? 

A.     I  did. 

Q.  I  hand  you  this  piece  of  metal  and  ask  you 
if  that  is  the  junction  box,  the  Jake  connector,  and 
the  flex.  A.     That  is  correct. 

Q.  Now,  would  you  please  take  it  apart  and  put 
it  back  together  for  the  benefit  of  the  court?  That 
is  the  Jake  or  Hunter  patent. 

A.    May  I  use  their  pliers? 

The  Court:    Yes. 

Mr.  Welsh:     Could  we  borrow  your  pliers?  [96] 

Mr.  Mason:   Yes. 

Mr.  Welsh:     This  is  the  prior  art,  your  Honor. 
(The  witness  illustrates.) 

The  Witness:     You  better  take  it. 

Mr.  R.  J.  Horton :  My  hands  are  slippery.  I  will 
get  the  other  pliers.  There  is  a  certain  way  on  that. 
There  is  a  little  trick  to  it,  T  will  assure  you. 
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The  Court :    All  right,  let  us  have  the  other  pliers. 
(Mr.  Horton  disassembles  device.) 

Mr.  Horton:     This  is  the  little  trick. 

The  Court:  Let  us  not  take  the  time  to  show 
ittle  tricks.  You  can  show  them  later. 

Q.    (By  Mr.  Welsh) :    Now,  that  is  the  Jake  or 
Eunter  patent,  is  that  correct? 
i   A.     That  is  correct. 

The  Court:     All  right. 

Q.  (By  Mr.  Welsh)  :  Now,  will  you  assemble  it 
Igether  with  the  junction  box,  for  the  purpose  of 
illustration! 

(The  witness  illustrates.) 

The  Court:    All  right.  Go  ahead. 

Mr.  Welsh:  I  would  like  to  introduce  that  into 
evidence. 

The  Court:    It  may  be  received. 

The  Clerk:    Defendants'  Exhibit  B  in  evidence. 
(The  apparatus  referred  to,  marked  Defend- 
ants' Exhibit  B,  was  received  in  evidence.)  [97] 

Mr.  Mason:  T  object  to  it  on  the  ground  this  has 
not  been  properly  proved,  your  Honor,  if  it  is  of- 
fered as  a  prior  use  or  if  it  is  offered  as  being 
exemplary. 

The  Court:    He  is  demonstrating  the  prior  art. 

Mr.  Mason:  Well,  I  mean  he  hasn't  qualified 
this  man  as  an  expert  to  state  whether  or  not  that 
is  the  Jake  patent.  He  has  pleaded  the  Jake  patent 
as  prior  art,  but  he  hasn't 

Mr.  Welsh:    Wait  a  minute.  We  have  an  exhibit. 

The   Court:     Well,   we   assume   that  people   are 
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honest.    This   bears   the   name    or   number — where 

is  it? 

Mr.  Welsh:  It  is  probably  under  the  coupler, 
your  Honor. 

The  Witness:  No.  It  is  on  top.  It  says  "Jake" 
on  it. 

The  Court:     What? 

The  Witness:    May  I  show  it  to  you? 

The  Court:    It  hasn't  got  that  number. 

The  Witness :  Yes,  it  is  right  here.  It  says  right 
on  there  "Jake,"  that  is,  it  says  a  "Jake  connector." 

The  Court :  Yes,  but  it  doesn't  have  the  name  or 
number  of  the  patent.  If  it  is  the  Hunter  patent, 
the  number  isn't  on  it. 

Mr.  Welsh:  Well,  the  Jake  is  in  evidence.  They 
can  compare  it. 

The  Court :  All  right,  let  us  take  the  one  that  is 
admittedly  in  evidence,  so  there  won't  be  any  ques- 
tion. 

Mr.  Welsh:  Does  counsel  make  any  contention 
that  that  [98]  isn't  a  Jake? 

The  Court:  He  says  he  doesn't  know.  It  is 
marked  "Jake." 

Let  us  use  theirs.  That  is  the  same,  "Cat  BC- 
050."  All  right. 

Mr.  Stratton:    The  Jake  patent 

The  Court:  All  right,  gentlemen,  you  know  me, 
I  don't  like  to  get  off  onto  a  lot  of  side  details. 

Take  this  Jake  patent  device,  this  one  that  is 
marked  Plaintiff's  Exhibit  No.  12,  and  do  the  op- 
eration you  did  a  while  ago  on  this  box. 
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The  Witness:    Shall  I  take  off  the  string? 

The  Court:  No.  Well,  I  will  have  the  clerk  take 
it  off  and  put  it  back  so  he  can  identify  it  later  on. 

Mr.  Welsh :  While  this  is  going  on,  your  Honor, 
may  I  introduce  into  evidence,  with  counsel's  per- 
mission, the  prior  art  and  the  file  wrapper? 

The  Court:  All  right.  The  prior  art  will  be  re- 
ceived as  Defendants'  Exhibit  C,  and  the  file 
wrapper  will  be  received  as  Exhibit  D. 

(The  documents  referred  to,  marked  Defend- 
ants' Exhibits  C  and  D,  respectively,  were  re- 
ceived in  evidence.) 

Mr.  Welsh:  The  prior  art  is  Exhibit  C,  is  it, 
your  Honor? 

The  Court:  Yes.  And  the  file  wrapper  is  Ex- 
hibit D. 

The  Witness:  All  I  am  doing  is  inserting  the 
connector  [99]  into  the  flex. 

The  Court:  And  you  are  using — what  is  that, 
Plaintiff's  Exhibit  12? 

The  Witness :    That  is  correct. 

The  Court:  And  you  are  inserting  it  into  the 
box  which  you  produced? 

The  Witness:  The  junction  box,  which  is  the 
normal  use  of  it. 

The  Court:  All  right.  We  are  used  to  talking 
for  the  record  and  you  are  not,  you  see. 

The  Witness:  (Illustrating)     There  you  are,  sir. 

The  Court:    All  right. 

Mr.  Welsh:  Now,  we  could  demonstrate  how  it 
is  opened,  although  that  has  already  been  done,  but 
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we   could  demonstrate  how  it  is   opened  up   and 

whether  it  is  necessary  to  take  pliers  to  do  it. 

The  Court:    Well,  go  ahead. 

Q.  (By  Mr.  Welsh) :  Will  you  take  the  exhibit 
apart  % 

A.  Well,  you  use  pliers  when  you  tighten  this, 
no  matter  whether  you  use  his  or  anyone  else's, 
because  when  they  test  it — I  can  loosen  this  by 
hand,  but  if  I  had  the  pliers  I  could  tighten  it  so 
I  couldn't  take  it  off.  I  can  take  it  off  over  here, 
off  the  nut. 

Q.     Now,  can  you  take  it  off  of  the  flex? 

A.     No,  I  can't.  [100] 

Q.  In  other  words,  you  would  have  to  use  a 
pliers  to  take  it  off  the  flex1? 

A.     That  is  correct. 

The  Court:  And  the  reason  for  that  is  that  you 
do  not  have  a  correspondence  between  these  grooves 
such  as  you  would  have  if  they  threaded  two  pieces 
of  pipe  and  fitted  them  together,  isn't  that  true? 

The  Witness :  That  would  be  approximately  that, 
I  believe. 

The  Court :  I  am  not  a  plumber,  but  I  do  a  little 
work  occasionally  around  the  house.  But  if  you 
took  two  pieces  of  pipe  and  threaded  them 

The  Witness :    They  would  have  the  same  action. 

The  Court:  All  right.  And  then,  if  you  tightened 
them,  the  chances  are  that  when  you  tightened 
them  by  hand,  you  could  unscrew  them  by  hand, 
because  they  are  even,  isn't  that  true? 

The  Witness:     Yes. 
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The  Court:  But  because  these  are  uneven,  they 
get  wedged  in  such  a  manner  that,  in  order  to  un- 
screw them,  you  need  a  stronger  instrument  than 
your  hand,  is  that  it? 

The  Witness:    Yes,  sir. 

Mr.  Welsh :    That  is  the  Jake  patent. 

The  Court :    Well,  we  will  restore  the  parts. 

Mr.  Welsh:  It  goes  in  the  junction  box  first, 
Judge.   [110] 

The  Court :  No.  You  have  demonstrated  them.  If 
you  are  going  to  separate  them  now,  you  are  going 
to  take  this  back  and  then  mark  the  junction  box 
as  your  exhibit.  And  this  is  No.  12. 

The  Witness:  That  is  No.  12.  They  didn't  want 
to  use  ours. 

The  Court:     This  is  No.  12. 

Mr.  Welsh:    Very  well,  sir. 

The  Court:  Which  you  have  used  merely  on  Ex- 
hibit E. 

Mr.  Welsh:    On  Exhibit  E,  the  junction  box. 

The  Court :  Restore  that.  That  is  Exhibit  12  that 
you  have  in  your  hand. 

Mr.  Welsh:     No.  Leave  it  together. 

The  Court :    You  want  it  left  together  % 

Mr.  Welsh :    Yes. 

The  Clerk:     Yes,  but  I  have  to 

The  Court:     You  have  Exhibit  12  already. 

The  Clerk:  The  junction  box  is  already  Ex- 
hibit B.  It  is  already  admitted  as  B,  your  Honor. 

The  Court:    All  right.  I  didn't  remember  that. 


120  D  &  H  Electric  Company  vs. 

(Testimony  of  Samuel  W.  Friedman.) 

Let  us  go  on,  gentlemen.  It  is  getting  to  4:00 
o'clock. 

Mr.  Welsh :    Just  a  moment,  your  Honor. 

The  Court:    Let  me  ask  you  this  question: 

You  have  continued  to  sell  these  devices 

The  Witness:     Connectors.  [102] 

The  Court: connectors,  to  the  present  time? 

The  Witness:    Yes,  sir. 

The  Court:  All  right.  I  just  want  to  bring  us  up 
to  date. 

Mr.  Welsh :  Your  Honor,  we  have  one  more  wit- 
ness that  we  may  use.  We  don't  have  him  in  court. 

The  Court:  That  is  all  right.  This  man  has  not 
been  cross  examined  yet. 

Mr.  Welsh:  That  is  true,  but  I  just  want  to  ex- 
plain, in  case  we  should  run  out  of  witnesses  today, 
I  want  the  court  to  know  that  we  have  one  more 
witness. 

The  Court :  We  will  have  to  come  back  tomorrow 
anyhow.  We  will  adjourn  at  4:30,  no  matter  what 
stage  we  have  reached,  because  I  would  want  to 
hear  your  arguments,  and  I  am  not  going  into 
them  tonight.  We  are  not  crowded,  and  if  we  finish 
with  this  witness  tonight,  we  will  adjourn  then,  be- 
cause Mr.  Goodwill,  the  reporter,  has  to  fly  to 
Fresno  tonight  to  be  ready  to  take  over  court  there 
tomorrow  morning.  So  we  will  finish  with  this  wit- 
ness and  then  we  will  take  our  adjournment  until 
tomorrow  morning  at  the  usual  time.  Then  we  will 
complete  the  testimony  and  then  I  will  hear  what- 
ever arguments  you  desire  to  present. 
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I  have  read  the  memoranda  you  have  filed  and  I 
im  familiar  with  the  positions  that  both  of  you 
akc.  By  eliminating  unfair  competition  it  is  re- 
duced to  a  simple  issue  [103]  as  to  whether  there  is 
infringement. 

All  right. 

Mr.  Welsh:     No  further  questions. 

The  Court:    All  right.  Go  ahead,  Mr.  Mason. 

Cross  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Friedman,  are  you 
familiar  with  the  Underwriters'  rules? 

A.     Pertaining  to  what,  sir? 

Q.     To  this  flexible  tubing. 

A.  To  the  extent  only  that  there  are  allowances 
of  so  much  one  way  or  another. 

Q.  Well,  you  know,  do  you  not,  that  this  piece 
of  tubing  on  which  the  Jake  connector  has  been 
inserted,  Exhibit  12,  is  an  undersized  piece  of 
tubing?  A.     It  is  what,  sir? 

Q.     An  undersized  piece  of  tubing. 

A.  It  is  not  undersized.  That  was  standard  flex 
that  was  bought  at  General  Electric.  Now,  we  will 
put  in  a  half-inch  connector  and  see  if  it  is  under- 
sized on  this  other  side.  (Witness  illustrates.)  There 
is  nothing  undersized  about  that,  sir. 

Q.  Are  you  familiar  with  the  use  of  the  so-called 
"go  and  no  go"  gauge  in  measuring? 

A.     No.    ri04] 

Q.     Von  are  not?  A.     Definitely  not. 

Q.     "Ho   von   know,   Mr.   Friedman,   what   causes 
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your  connector  to  lock  after  it  has  been  inserted  ir. 

the  conduit? 

A.  Yes,  the  raise,  in  the  high  bumps.  The  bump? 
on  the  connector. 

Q.     Does  what? 

A.     Causes  it  to  expand. 

Q.  It  causes  it  to  expand  by  engaging  the  con- 
volutions ? 

A.     The  convolutions  of  the  flex. 

Q.     And  causing  the  raise  to  pull  apart? 

A.     To  raise  them,  yes. 

Q.  Well,  in  order  to  raise  them  up,  you  have  to 
pull  them  apart? 

A.  You  raise  them  first  and  then  it  pulls  them 
apart. 

Q.  So  it  is  a  simultaneous  operation  of  raising 
them  and  pulling  them  apart? 

Mr.  Welsh:     That  isn't  what  the  witness  said. 

The  Court :  Let  us  not  do  that,  Mr.  Welsh,  please. 

What  did  you  say? 

The  Witness:  It  raises  the  flex;  in  other  words, 
it  causes  it  to  go  up  because  of  the  high  bumps 
on  the  connector — the  size  of  the  bumps. 

The  Court :    All  right.  Then,  as  you  tighten  it 

The  Witness:    It  raises  it;  that  is  all  it  does. 

The  Court:     All  right. 

Q.  (By  Mr.  Mason) :  Isn't  it  a  fact  that  the 
spacing  of  the  ribs  on  your  device  which  defines  a 
spiral  greater  than  the  helical  angle  of  the  convolu- 
tion of  the  conduit  plays  an  important  part  in  ef- 
fecting this  raising,  as  you  call  it? 
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The  Witness:  Would  you  repeat  the  question 
igain  ? 

The  Court :  You  dropped  your  voice,  Mr.  Mason, 
so  it  is  difficult  for  me  to  hear  you. 

Did  you  get  the  question,  Mr.  Reporter? 

The  Reporter:     Yes,  sir. 

(Pending  question  read.) 

A.     That  would  be  an  assumption  on  my  part. 

The  Court :  Well,  if  you  can't  answer  it,  it  is  all 
right. 

Q.  (By  Mr.  Mason) :  You  are  not  an  engineer, 
however?  A.     No,  sir. 

The  Court:  How  did  you  get  into  this  business, 
in  plumbing  or  what? 

The  Witness:  From  the  hardware  and  wall 
plates  and  wiring  devices. 

The  Court:    All  right. 

Q.  (By  Mr.  Mason) :  You  had  seen  the  plain- 
tiff's devices  before  you  started  making  this  ac- 
cused device,  had  you  not?  A.    Yes.  [106] 

Mr.  Mason :    That  is  all. 
.    The  Court :    Is  there  any  redirect  ? 

Mr.  Welsh:    No  redirect,  your  Honor. 

The  Court:    All  right.  Step  down. 

Mr.  Welsh:     May  we  adjourn  now? 

The  Court:  Let  me  ask  you  one  question.  Before 
we  go  on,  you  have  a  counterclaim  of  some  kind. 
What  is  that? 

Mr.  Welsh:  That  counterclaim  was  also  for  un- 
fair competition. 

The  Court:    I  see. 
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Mr.  Welsh:  A  counterclaim  similar  to  the  one 
that  was  dismissed. 

The  Court:    Yes. 

Mr.  Welsh :  We  are  disregarding  that.  We  are  \ 
not  going  to  put  any  on. 

The  Court:  You  are  not  going  to  put  any  on. 
That  eliminates  that. 

Very  well,  gentlemen.  We  will  stage  our  adjourn- 
ment until  10:00  o'clock  tomorrow  morning.  [107] 
#  #  *  #  * 

Los  Angeles,  Wednesday,  Jan.  6,  1954,  10:00  a.m. 

The  Court:    All  right,  gentlemen,  cause  on  trial. 

Mr.  Welsh :  I  would  like  to  recall  Mr.  Friedman 
to  the  stand  for  a  couple  of  short  questions. 

The  Clerk:  Your  Honor,  I  am  not  too  sure  that 
Exhibits  23  and  24  were  actually  ordered  admitted. 
I  have  them  marked  as  admitted.  They  are  two  ad- 
vertisements, and  to  make  certain,  I  think  we  should 
have  an  order. 

The  Court:  I  will  make  the  order  now  that  they 
may  be  received. 

The  Clerk:    Very  good,  your  Honor. 

SAMUEL  W.  FRIEDMAN 

recalled  as  a  witness  on  behalf  of  the  defendant, 
having  been  previously  duly  sworn,  testified  fur- 
ther as  follows: 

Direct  Examination 
Q.      (By  Mr.  Welsh)  :  Mr.  Friedman,   for  hori 
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long  a  period  of  time  have  you  manufactured  the 

accused  <1<\  ic 

A.    oh,  approximately  three  years. 

The  Court:     Let  me  hear  that  i 

The  Witness:    Approximately,  about  three  years. 

The  Court:     Three  years. 

The  Witness:    Close  to  three  years  now. 

Q.  (By  Mr.  Welsh)  :  During  that  time  have  you 
made  any  [110]  changes  in  the  angle,  that  is,  dur- 
ing the  time  you  have  actually  been  selling  them 
and  marketing  them  commercially,  have  you  made 
any  changes  in  the  angle  that  the  rib  makes  with 
the  Longitudinal  axis  itself?  A.    No,  sir. 

Q.  Have  you  had  occasion  infrequently  or  fre- 
quently to  screw  your  device  into  flex  of  different 
manufacture? 

A.  Yes,  I  have  tried  them,  and  test  them  con- 
st antly. 

Q.  And  have  you  found  they  enter  with  ease  or 
with  difficulty  when  you  screw  them  in? 

A.     With  ease. 

Q.  Assuming  you  do  not  tighten  them  up  to  the 
last  notch,  are  they  easily  removable  or  not  easily 
removable  ? 

A.     They  can  be  removed  by  hand. 

Q.  Then  from  your  experience  in  using  and 
manufacturing  these  devices,  do  you  have  an  opin- 
ion as  to  whether  or  not  the  helical  angle  of  your 
device  is  the  same  as  that  of  the  flex  into  which  it 
is  inserted?  A.     Approximately  the  same. 

Q.     Approximately  the  same  helical  angle? 
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A.     That's  right. 

Q.  Now,  have  you  had  an  opportunity  to  ex- 
amine the  prior-art  patents  which  have  been  intro- 
duced into  evidence  as  Defendants'  Exhibit  C? 

A.     Yes.  [Ill] 

The  Court:  Now,  I  will  take  an  extra  copy,  if 
you  have  one. 

Mr.  Welsh :    Yes,  sir.  I  will  use  the  copy  myself. 

The  Court:  If  he  is  going  to  testify  to  that,  I 
would  like  one. 

Mr.  Welsh:    I  will  get  you  one. 

The  Court:    I  will  take  the  exhibit  itself. 

Mr.  Welsh:  Your  Honor,  you  can  keep  this  as 
a  working  copy. 

The  Court:    All  right. 

Q.  (By  Mr.  Welsh) :  Now,  referring  to  the 
Wilson  patent,  which  is  for  a  threaded  coupling,  a 
generic  patent  for  a  threaded  coupling,  have  you 
examined  this  Wilson  patent?  A.    Yes. 

Q.  And  have  you  compared  it  with  your  own 
device  that  you  are  holding  in  your  hand? 

A.    Yes. 

Q.  This  is  a  one-inch  coupling,  is  it  not,  of 
yours  ?  A.    Yes. 

Q.  In  your  opinion,  are  the  threads  of  the  Wil- 
son patent  more  or  less  of  a  degree  off  the  hori- 
zontal than  yours? 

A.     They  are  a  less  degree. 

Mr.  Mason:  Just  a  moment.  I  wish  to  object  to 
this  examination,  your  Honor,  as  no  foundation  has 
been  laid.   \H2]  This  man   is  not  an  engineer,  he 
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is  not  a  patent  man,  and  he  is  using  him  now  sup- 
posedly to  express  an  expert  opinion. 

The  Court:  As  a  practical  person  dealing  with 
structures,  I  think  he  can  give  his  opinion  by  com- 
paring one  with  the  other.  Overruled.  Go  ahead. 

Q.  (By  Mr.  Welsh)  :  In  other  words,  then,  as- 
suming that  yours  are  3%  degrees  off  the  horizontal, 
it  is  your  opinion  that  the  threads  on  Wilson  are 
less  than  3%  degrees  off  the  horizontal? 

A.     That's  right. 

Q.     Now,  referring  to  the 

The  Court:  While  we  are  talking  about  the 
Wilson  patent,  will  you  look  at  Figure  6? 

Mr.  Welsh:    Figure  6? 

The  Court :  It  seems  to  me  that  that  shows  more. 
There  is  no  indication  of  scale  here,  but  it  seems  to 
me  that  that  is  more  than  a  5-degree  angle.  Or  am 
I  wrong? 

The  Witness :    I  am  trying  to  locate  Figure  6. 

The  Court:  Wait  a  minute.  Yet,  it  is  Figure  6. 
Figure  6  on  sheet  2,  the  second  sheet  of  the  speci- 
fications. 

Mr.  Welsh:  You  can  answer  the  court's  question, 
whether  or  not  this  appears  to  be  greater  than  5 
degrees. 

The  Witness:  It  is  hard  to  say,  just  by  look- 
ing  

The  Court:    I  beg  pardon? 

The  Witness:  I  couldn't  answer  that  one  cor- 
rectly, [113]  Judge,  because 
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The  Court :  There  is  a  way  of  measuring  it,  isn't 
there  f 

The  Witness:    Yes,  there  is. 

Mr.  Welsh :    With  a  protractor. 

The  Court:  All  right,  so  long  as  you  cannot  an- 
swer it.  It  does  seem  to  me,  though,  that  that  would 
show  5  degrees  on  a  180-degree  semicircle. 

Mr.  Mason:  Your  Honor  please,  I  wish  to  call 
attention  to  the  fact  that  patent  drawings  are  not 
necessarily  to  scale. 

The  Court:    Yes,  I  know. 

Mr.  Mason:  We  have  to  look  to  the  specifica- 
tions to  find  any  reference  to  the  degrees,  if  there 
are  any  variants  from  the  normal  situation. 

The  Court:  Is  there  anything  in  the  specifica- 
tions that  indicates  the  angle  1 

Mr.  Mason:    No,  your  Honor. 

The  Court:  All  right.  Then,  if  there  isn't,  we 
will  just  forget  it. 

Mr.  Welsh:  Now,  just  for  the  purpose  of  clear- 
ing up  the  record,  your  Honor: 

Q.  When  I  asked  you  the  question  before  about 
your  opinion  as  to  these  angles,  what  figures  were 
you  referring  to  in  the  Wilson  patent  1 

A.     18.    [114] 

Q.    You  mean  line  18?  A.    Yes. 

Q.    But  what  figure  of  it?  A.     Figure  1. 

Q.     Line  18  of  Figure  1  ?  A.    Yes. 

The  Court:  Well,  Figure  6  is  an  enlarged  draw- 
ing of  line  18.  That  is  the  reason  why  I  was  asking 
for  it.  In  other  words,  if  you  look  at  Figure  1, 
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there  does  not  seem  to  be  any  angularity  to  them  at 
all  at  18,  but  if  you  look  at  the  enlarged  drawing, 
chere  is  quite  an  angle.  That  is  why  I  was  asking. 
You  can  see  the  two  of  them.  Look  at  18.  It  is  the 
same  18,  you  see,  and  they  use  the  same  figure. 

Let's  go  on.  Evidently  my  question  does  not  help 
to  clarify  anything.  All  the  specifications  say  on 
page  2,  line  18,  is  that  the  panels,  that  is,  17  and 
19,  "have  substantially  the  same  width  and  taper 
as  the  gaps  18'  between  the  panels  of  the  pin." 

Mr.  Welsh :    That  is  right. 

The  Court :  ''Thus  when  the  pin  is  inserted  in  the 
wall  17  the  panels  18  will  readily  enter  the  gaps  19', 
and  the  panels  19  will  freely  enter  the  gaps  18'." 

In  other  words,  the  same  situation,  skipping  one. 

Mr.  Welsh:    Yes,  that  is  right. 

The  Court :    All  right.  [115] 

Mr.  Welsh:  Now,  my  intention  was  to  ask  the 
witness  the  same  question  pertaining  to  the  Jacobi 
patent.  We  probably  will  run  into  the  same  diffi- 
culty with  it,  looking  into  the  scale. 

The  Court:    Which  is  that? 

Mr.  Welsh:    That  is  the  second  to  the  last. 

The  Court:     Jacobi,  1,973,170? 

Mr.  Welsh:     That  is  correct,  sir. 

The  Court:    All  right. 

Q.  (By  Mr.  Welsh)  :  Now,  directing  your  atten- 
tion to  line  12  of  Figure  1,  and  line  12  of  Figure  2, 
and  comparing  those  threads  in  the  Jacobi  Patent 
No.  1,973,170  with  the  threads  or  ribs  on  your  de- 
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vice,  is  it  your  opinion  that  the  Jacobi  threads  forn 

a  greater  or  less  degree?  A.     Less  degree. 

The  Court:    The  last  one  is  a  foreign  patent. 

Q.     (By  Mr.  Welsh):    (Continuing)    From  the 
horizontal?  A.     From  the  horizontal. 

Q.     Than  the  ribs  on  your  device  ? 

A.     That's  right. 

The  Court:     There  is  no  enlargement  there,  so 
you  really  cannot  tell  on  the  Jacobi. 

Mr.  Welsh:    That  is  true. 

The  Court:  Wait  a  minute.  Oh,  no,  this  is  the 
British  patent.  [116] 

Mr.  Welsh:    No  further  questions. 

Mr.  Stratton:    Wait  just  a  moment. 

Mr.  Welsh:    One  further  thing,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Welsh):  I  show  you  Plaintiff's 
Exhibit  No.  10,  which  was  described  as  an  adapter, 
and  it  evidently  adapts  the  plaintiff's  device  with 
a  steel  conduit  that  is  not  a  flex  conduit.  Is  one 
end  of  this  adapter— either  end  of  this  adapter- 
suitable  for  connection  with  a  junction  box? 

A.     I  have  never  seen  it  used  in  that  way. 

Q.  Do  you  know  whether  or  not  it  can  be  used 
in  that  way? 

A.  To  the  best  of  my  knowledge,  it  cannot  be 
used  in  a  junction  box. 

Mr.  Welsh:     No  further  questions. 
The  Court:    All  right,  Mr.  Mason. 
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Cross  Examination 

Q.  (By  Mr.  Mason) :  Mr.  Friedman,  you  testi- 
fied with  reference  to  the  helical  angle  of  the  con- 
duit with  which  your  connector  has  been  used.  Did 
you  actually  measure  the  helical  angle  or  convolu- 
tion of  the  conduit? 

A.     Yes,  we  had  it  measured. 

Q.    Who  did  it?  [117] 

A.     We  had  a  die  man  do  it. 

Q.     And  which  conduit  did  you  measure? 

A.  We  used  several  different  brands,  national 
brands. 

Q.  Are  you  capable  of  measuring  the  helical 
angle  of  the  conduit  here  in  evidence? 

A.     No,  I  am  not. 

Q.  Do  you  know  which  particular  piece  of  con- 
duit your  man  measured? 

A.     I  said  we  used  several  national  brands. 

Q.  Now,  you  testified  about  the  Wilson  patent 
and  the  Jacobi  patent.  You  were  going  merely  from 
the  way  these  appear  to  your  eye? 

A.     That  is  correct. 

Q.     Only  to  that  extent? 

A.     That  is  correct. 

Q.  You  have  never  measured  the  drawings  of 
the  patents?  A.     No. 

Q.     And  you  are  not  an  engineer? 

A.     No,  I  am  not. 

Q.  Nor  have  you  had  any  experience  in  the  in- 
terpretation of  patents? 

A.     Not  to  any  great  extent. 
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Q.  When  did  you  say  you  started  manufactur 
ing  these  devices?  In  1951,  was  it? 

A.     Approximately.    [118] 

Q.     Approximately  what  time  in  1951  % 

A.     I  believe  it  was  sometime  in  March. 

Q.     And  prior  to  that  time,  isn't  it  true  that  yo 
telephoned  to  Mrs.  Horton  of  the  plaintiff  corpor- 
ation and  attempted  to  buy  the  dies  of  the  plaintiff 
corporation  ? 

A.  I  have  never  called  Mrs.  Horton  at  any  time, 
for  dies  or  anything  else. 

Q.  Did  you  have  anyone  in  your  organization 
call  Mrs.  Horton? 

A.     No,  definitely  not. 

Q.  Do  you  know  it  to  be  a  fact  from  your  ex- 
perience that  if  you  were  to  make  the  spiral  of  the 
ribs  on  your  connectors  to  form  a  helical  angle 
which  is  the  same  as  the  helical  angle  formed  by 
the  convolutions  of  the  conduit,  that  you  would  not 
obtain  a  locking  action  of  the  device  in  the  conduit  ? 

A.  Are  you  referring  to  the  same  type  of  con- 
nector with  the  same  type  of  spirals'? 

The  Court:  Or  any  kind.  He  has  given  you  a 
hypothetical  question. 

Q.  (By  Mr.  Mason)  :  I  said  "your  connectors." 
I  mean  such  as  those  in  evidence. 

A.     How  are  we  to  change  these? 

Q.  If  you  had  those  ribs  on  your  device  with  a 
spiral — to  define  a  spiral  having  the  same  helical 
angle  as  the  [119]  helical  angle  formed  by  the 
convolutions  of  the  conduit,  don't  you  know  it  to 


M.  Stephens  Mfg.,  Inc.,  et  dl.  133 

(Testimony  of  Samuel  W.  Friedman.) 

be  a  fact  that  you  would  not  obtain  a  locking  action 

of  the  connector  in  the  conduit? 

A.  Well,  if  I  understand  you  correctly,  as  I  said 
yesterday,  the  way  our  connector  operates  is  from 
the  point  that  the  flex  hits  the — we  will  call  this  the 
base  of  the  connector,  and  by  tightening  it,  it  hits 
the  base  of  it,  and  that  is  what  tightens  it. 

Q.     Well,  you  haven't  answered  my  question. 

Will  you  repeat  the  question? 

A.     Then  I  don't  understand  it. 

Mr.  Mason :  Would  you  repeat  the  question,  Miss 
Reporter  ? 

(The  question  referred  to  was  read.) 

Mr.  Welsh:    Do  you  understand  the  question? 

The  Witness:    No,  I  don't. 

Mr.  Welsh:  Would  you  mind  rephrasing  it, 
counsel  ? 

Q.  (By  Mr.  Mason)  :  Taking  Exhibit  19,  for  in- 
stance, do  you  know  it  to  be  a  fact  that  if  the  angle, 
the  helical  angle,  formed  by  a  line  drawn  from  the 
center  of  the  top  rib,  top  end  rib,  to  the  center  of 
the  lower  end  rib,  if  that  angle  were  the  same  as 
the  helical  angle  of  the  conduit,  isn't  it  a  fact  that 
you  would  not  obtain  a  locking  action  of  the  con- 
nector in  the  conduit? 

A.     I  think  you  could. 

Q.     Have  you  ever  tried  it?   [120] 

A.    Yes. 

Q.     Where  and  when? 

A.  When  we  experimented  with  various  con- 
nectors. 
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Q.     Did  you  conduct  the  experiment  yourself? 

A.     No,  I  was  in  on  it. 

The  Court:  Of  course,  it  seems  to  me  that  when 
we  talk  about  the  helical  angle,  we  are  talking  about 
the  obvious,  because  of  necessity  the  helical  angle 
is  merely  the  angle  of  the  spiral,  and  if  you  slant 
them  at  the  same  angle,  you  see,  and  don't  break 
them  and  skip,  they  would  not  thread.  In  other 
words,  it  is  just  as  though  you  took  one  of  those 
simple  threaders  that  you  use  around  the  house.  As 
a  matter  of  fact,  we  have  a  large  place  in  Holly- 
wood, where  we  live,  and  there  is  so  much  plumb- 
ing in  the  yard  that  many  a  time  we  go  and  rent 
a  threader  in  order  to  do  pipe  work.  I  don't  do  it 
myself,  but  I  have  seen  it  done. 

Now,  in  order  to  make  the  parts  fit,  you  have  got 
to  thread  them  in  the  same  manner,  and,  therefore, 
whether  you  thread  them  horizontally  or  at  an 
angle,  they  have  to  correspond,  or  otherwise  they 
will  not  lock.  It  is  like  doweling  in  wood.  If  you 
have  a  doweling  in  wood,  you  know  you  have  to 
have  a  correspondence  between  the  two  pieces.  You 
have  to  have  a  correspondence  between  the  male  and 
the  female,  as  the  plumbers  call  it,  in  order  that 
they  may  lock. 

Now,  instead  of  having  them  at  any  angle,  you 
have  them  [121]  horizontal,  and  then  you  break 
and  skip,  your  object  is  to  skip  one,  and,  as  your 
Figure  8  of  the  patent  in  suit  shows,  what  you  do  is 
to  skip  one  and  catch  the  other  through  your  broken 
ridge  there.  So  that  T  do  not  think  that  the  helical 
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ingle  described  in  the  specification  is  anything  but 

the  obvious. 

Mr.  Mason:  Well,  your  Honor  please,  I  think 
that  is  where  we  have  had  some  misunderstanding, 
which  I  am  trying  to  clear  up.  We  have  to  keep  in 
mind  that  you  have  been  describing  the  conventional 
manner  of  threading  a  female  and  male  part,  that 
you  are  going  to  screw  together.  Of  course,  when 
the  threads  meet,  you  can  unscrew  it  very  easily.  It 
does  not  have  a  self-locking  effect.  However,  in  this 
patent — and  I  think  this  is  a  substantial  departure 
— we  have  a  combination  of  two  things. 

The  Court:    Let's  not  argue  the  case  now. 

Mr.  Mason:  Well,  I  was  trying  to  answer  your 
Honor's  point,  and  it  may  help  if  I  explain  this  at 
this  time. 

The  Court:    Yes. 

Mr.  Mason:  Now,  the  one  feature  is  that  one 
curve  of  the  threads  be  staggered  with  relation  to 
another  curve,  that  is,  they  are  diametrically  oppo- 
site curves.  Now,  the  helical  angle  we  are  referring 
to  in  the  patent  is  that  angle  which  you  define  by 
measuring  from  one  part  of  one  thread  of  the  lower 
curve  to  one  part  of  the  corresponding  [122]  thread 
of  another  curve. 

Now,  we  make  that  greater,  the  helical  angle 
formed  by  the  convolutions  of  the  conduit.  But  if 
you  had  conventional  threads,  you  would  not  be 
able  to  insert  the  connector  into  the  conduit.  So 
then,  what  we  call  the  ribs  are  made  relatively 
short.  That  enables  you  to  rotate  the  connector  into 
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the  conduit,  and  it  is  then  the  differential  between 
the  helical  angle  formed  by  the  spacing  of  the  ribs! 
and  the  helical  angle  formed  by  the  convolution  of 
the  conduit  that  causes  a  self -locking  effect. 

The  Court:  You  are  talking  about  the  helical 
angle  as  being  something  different.  "  Helical"  comes 
from  ' 'helix,"  and  a  helix  is  merely  a  spiral,  and 
the  manner  of  measuring  is  probably  as  old  as  the 
Phoenicians,  who  invented  geometry. 

Mr.  Mason:  We  are  not  claiming  the  helical 
angle,  but  the  difference  between  the  helical  angles. 

The  Court:  But  look  at  your  Tiefenbacher  pat- 
ent. If  your  novelty  consists  in  the  helical  angle, 
then  that  portion  of  your  claim  reads  on  Tiefen- 
bacher, because  he  demonstrates  it  right  there  in 
the  picture,  a  horizontal  screw  or  fitting  that  catches 
the  spiral  in  the  way  yours  catches  yours. 

Mr.  Mason:  No,  your  Honor.  You  will  notice  in 
Tiefenbacher  that  the  spiral  formed  by  the  sleeve 
14  measures  and  meets  with  the  spiral  formed  by 
the  convolutions  13. 

Now,  in  that  case  you  can  unscrew  it,  and  it  does 
not  [123]  have  any  self -locking  effect. 

However,  what  these  patentees  have  discovered  is 
that,  by  making  the  angle  of  one  greater  than  the 
angle  of  the  other,  and  then  making  them  rela- 
tively short  instead  of  continuous,  yon  can  obtain 
— you  can  not  only  insert  it  into  the  tube  or  con- 
duit, but  when  you  get  it  inserted  you  have  a  self- 
locking  effect. 

The  Court:     But  you  also  did  that  by  making 
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substantially  horizontal  protrusions,  or  whatever 
you  call  them,  and,  therefore,  your  contribution  to 
the  art  is  limited  to  that  particular  thing.  In  view 
of  the  art,  you  cannot  claim  anything  that  will  in- 
sert in  the  same,  locking  it,  because  your  claim  is 
not  broad  enough  to  cover  that.  If  you  read  it  that 
■ray,  then  it  is  in  the  prior  art. 

Mr.  Mason:  If  your  Honor  please,  as  we  shall 
show  by  Mr.  Berry  here 

The  Court:  I  am  not  interested  in  hearing  Mr. 
perry,  I  think  Mr.  Berry  is  an  advocate,  and  I 
think  this  is  a  simple  thing  we  can  work  out.  I  do 
not  want  him  brought  back  again.  It  is  not  a  mis- 
understanding. I  understand  it  very  well,  what  you 
are  driving  at. 

Mr.  Mason:  The  point  I  want  to  make  is  that 
in  none  of  the  prior  art  is  there  any  showing  of 
the  threads  of  the  male  member  which  would  corre- 
spond to  the  connector,  nor  is  there  any  case  where 
there  are  threads  forming  a  helical  angle  [124] 
greater  than  that  of  the  female  member  into  which 
it  is  to  be  threaded,  the  female  member  in  this  case 
being  the  conduit. 

The  Court:  All  right.  That  is  argument.  Let's 
get  through  with  the  witness. 

Mr.  Mason:    That  is  all  of  this  witness. 

The  Court:    All  right.  Step  down. 

(Witness  excused.) 

Mr.  Welsh:    The  defendant  rests,  your  Honor. 
T1"    Court:    Will  you  give  me  the  file  wrapper? 
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Mr.  Mason:    I  would  like  to  recall  Mr.  Horton 
if  your  Honor  please. 
The  Court:    All  right. 

R.  J.  HORTON 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Direct  Examination 
Q.  (By  Mr.  Mason) :  Mr.  Horton,  I  show  you 
Exhibit  17,  which  is  one  of  the  defendants'  connec- 
tors which  you  delivered  to  me  for  use  as  an  exhibit 
in  this  case,  and  I  will  ask  you  where  you  obtained 
that. 

A.     I  got  this  down  at  Pryne  &  Company. 

Q.    Where  is  that  located? 

A.     In  Pomona.   [125] 

Q.    And  when  did  you  obtain  that? 

A.    Approximately  ten  days  ago,  or  two  weeks. 

Q.     Did  you  obtain  any  more  at  that  time? 

A.     I  got,  I  believe,  six. 

Q.  I  have  one  other  of  the  devices  which  you 
have  handed  me.  Is  this  one  you  obtained  at  the 
same  time? 

A.  No,  this  is  one  I  got  up  in  San  Francisco,  I 
am  sure. 

Q.    When  did  you  obtain  that  in  San  Francisco? 

A.     In  October,  I  believe,  of  1951. 

The  Court:    What  was  the  year? 

The  Witness:    October  of  1951.  I  believe  it  was 
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October.  It  could  possibly  have  been  in  November, 

but  it  was  in  '51. 

Q.  (By  Mr.  Mason) :  Now,  from  whom  did  you 
obtain  it  in  San  Francisco  i 

A.     The  California  Electric. 

Mr.  Mason:  I  would  like  to  offer  this  in  evi- 
dence, your  Honor. 

The  Clerk:    Is  this  admitted,  your  Honor? 

The  Court :    Tt  may  be  received. 

The  Clerk:    Plaintiff's  Exhibit  29  in  evidence. 
(The  article  referred  to,  marked  Plaintiff's 
Exhibit  No.  29,  was  received  in  evidence.) 

Q.  (By  Mr.  Mason)  :  Now,  have  you  since  that 
time  tried  to  purchase  any  more  devices  of  the  de- 
fendant? [126]  A.     Yes. 

Q.     What  has  been  the  result  of  your  attempt-? 

A.  I  checked  at  dough  Industries  yesterday 
afternoon. 

Q.     Where  are  they  located? 

A.  Down  on  Second  Street,  here  in  Los  An- 
geles. 

Q.     And  what  was  the  result  ? 

A.  T  found  that  out  of  the  three  fixtures  that 
we  opened  up 

Q.     Were  those  three  electrical  fixture?? 

A.  Electrical  fixtures — that  they  had  the  same 
type. 

Q.     Xow.  did  you  purchase  one  of  those  fitting? 

A.  I  brought  one  in,  yes.  I  didn't  buy  it.  He 
wouldn't  -ell  it.  He  loaned  it  to  me.  But  I  have 
two  others  that  I  did  buy  this  morning. 
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Q.  I  show  you  a  device  which  you  brought  intc 
court  and  ask  you  if  that  is  the  device  to  which 
you  refer?  A.    Yes,  that  is. 

Q.  Now,  did  you  obtain  a  delivery  receipt  or 
invoice,  or  anything,  for  that? 

A.    Yes,  my  wife  has  it. 

Q.     Is  this  the  document  (handing  to  witness)? 

A.  I  have  two  others  in  the  box.  They  are  still 
sealed  up,  from  Pryne  &  Company,  that  I  bought 
this  morning. 

Q.     Now,  will  you  remove  this  coupling  from  the 
junction  box,  and  let  us  observe  the  roots  on  it? 
(The  witness  did  as  requested.) 

Q.  Can  you  with  your  eyes  discern  any  angle 
other  than  a  right  angle  with  reference  to  the  major 
axis  of  that  device? 

A.    With  my  eyes,  it  says  it  is  straight  across. 

The  Court:     Let  me  see  that. 

(The  object  was  handed  to  the  court.) 

The  Court:  I  don't  think  you  are  correct.  I 
think  if  you  would  measure  it  you  would  find  that 
it  is  at  an  angle. 

The  Witness:  I  put  a  very  fine  measurement 
to  it. 

The  Court:  No.  It  is  very  obvious.  You  can  see 
it  without  glasses.  Take  off  your  glasses  and  look 
at  it.  You  know,  some  of  us  who  wear  glasses  be- 
come glass-bound.  I  think  you  will  see  it  is  at  an 
angle.  You  can  measure  it. 

Let's  get  into  this  helical-angle  business. 

The  Witness:     This  isn't  angled  enough  to 
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The  Court:  But  you  can  see  the  difference.  It 
is  not  straight  across. 

Mr.  Mason:  I  hand  you  a  tool  with  which  you 
can  accurately  measure  angles,  and  ask  you  if  you 
can  use  this. 

The  Witness:    Yes. 

Mr.  Welsh:    What  is  the  angle? 

Mr.  Mason:  It  has  an  angle  of  less  than  one 
degree. 

The  Court:  I  see.  Well,  it  has  an  angle.  I  don't 
know  the  degree  of  it.   [128] 

Mr.  Mason:    I  would  say  one  degree,  then. 

Mr.  Welsh:  It  looks  exactly  one  degree  to  me. 
It  may  be  a  matter  of  vision. 

Mr.  Mason :  Now,  I  offer  this  invoice  in  evidence 
as  plaintiff's  next  exhibit. 

The  Court:    All  right.  It  may  be  received. 

The  Clerk:     Plaintiff's  Exhibit  30  in  evidence. 
(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  30,  was  received  in  evidence.) 

Q.  (By  Mr.  Mason) :  You  stated  you  purchased 
other  devices.  When  and  where  did  you  purchase 
those? 

A.  This  morning  from  the  Glendale  Wholesale 
Electric  house.  I  have  them  there  in  the  boxes. 

Q.  I  hand  you  a  box,  and  ask  you  whether  that 
is  it. 

A.    Yes,  it  is.  This  box  has  never  been  opened. 

Q.  Will  you  open  that  up  and  remove  the  con- 
nector? 

(The  witness  does  as  requested.) 
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The  Witness:  Do  you  want  to  watch  me  take  it 
out? 

Mr.  Welsh:  Oh,  no.  I  am  sure  you  will  do  it 
right.  It  comes  out  pretty  easily,  doesn't  it? 

The  Witness :  That  could  be  in  the  flex  not  being 
the  proper  size. 

Mr.  Welsh:  This  is  the  one  you  just  took  out, 
in  my  right  hand.  That  is  the  same  thing. 

Q.  (By  Mr.  Mason) :  Just  from  a  visual  inspec- 
tion, it  [129]  appears  that  the  lugs  on  one  side 
have  a  slight  angle,  and  the  lugs  on  the  other  side 
seem  to  be  strictly  at  right  angles.  Will  you  use 
the  instrument  here  and  determine  whether  or  not 
that  is  the  case? 

A.  I  can  get  the  reading  on  the  short  side.  I  am 
not  familiar  enough 

The  Court:  They  are  both  on  an  angle.  This  on 
one  side,  this  nearer  to  the  edge  seems  to  be  a  little 
more  inclined. 

Mr.  Welsh:  Here  is  the  plaintiff's  device,  for 
comparison  purposes,  your  Honor.  It  is  Exhibit  2. 

The  Court:    That  is  right. 

The  Witness :    Do  you  want  the  reading  on  that  f 

Q.  (By  Mr.  Mason)  :  Yes.  That  seems  to  be 
about  the  same  angle — one  degree  off? 

A.     A  little  less  than  one  degree  off. 

The  Court:    All  right. 

Q.    (By  Mr.  Mason)  :    And  is  this  the 

A.     The  purchasing 

Q.     the  purchasing  receipt  or  invoice  for  this 

device?  A.    Yes. 
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Mr.  Mason :  I  offer  this  in  evidence  as  plaintiff's 
next  exhibit. 

The  Court:    All  right.  It  may  be  received. 

The  Clerk:    Plaintiff's  31  in  evidence.  [130] 

(The  document  referred  to,  marked  Plain- 
tiff's Exhibit  No.  31,  was  received  in  evidence.) 

Mr.  Mason :  Is  this  the  one  you  just  took  out  of 
there? 

The  Witness:    No,  this  is  mine. 

Mr.  Mason:  Where  is  the  connector  you  just 
took  out? 

Mr.  Welsh:  There  is  one  here.  This  is  the  one 
that  was  taken  out  of  the  first  box.  In  other  words, 
this  is  not  the  one  you  took  off  the  box  that  you 
just  opened. 

The  Witness :  This  came  out  of  this  (indicating)  ? 

Mr.  Welsh:    Yes. 

Mr.  Mason:  And  this  just  came  out  of  the  last 
one. 

Mr.  Welsh:    Yes. 

The  Witness:    Yes. 

Mr.  Mason:    I  offer  this  in  evidence. 

The  Court:    All  right.  It  may  be  received. 

The  Clerk:    Plaintiff's  Exhibit  32. 

(The  article  referred  to,  marked  Plaintiff's 
Exhibit  No.  32,  was  received  in  evidence.) 

The  Witness:    This  one  can  go  back? 
The  Court:     Yes,  anything  you  brought,  unless 
we  take  it  and  tie  a  tag  to  it.  The  rest  is  yours. 
The  Witness:    This  is  one  we  want  to  send  back. 
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The  Court:  It  is  yours.  Whatever  we  take,  we 
tag.  The  rest  you  take  back  as  your  own. 

Anything  further  from  this  witness,  gentlemen  1 

Mr.  Mason:    Yes,  your  Honor. 

Q.  I  show  you  Defendants'  Exhibit  B,  being  a 
junction  box  in  which  what  has  been  introduced  in 
evidence  as  Exhibit  12,  as  a  Jake  connector,  has 
been  used. 

First,  I  will  ask  you  to  examine  that  conduit  and 
state  whether  or  not  that  is  the  length  of  conduit 
such  as  is  in  accordance  with  the  Underwriters' 
recommendation. 

A.     This  is  not  according  to  specifications. 

Q.    How  do  you  determine  that? 

A.     By  the  no-go  gauge  and  the  go  gauge. 

Mr.  Welsh:  Just  a  moment.  I  move  to  strike 
that. 

The  Court:    What  is  that? 

The  Witness:  This  is  the  outfit  we  use  for  test- 
ing to  determine  whether  your  flex  is  to  Under- 
writers' specifications. 

The  Court :  I  am  not  talking  about  Underwriters' 
specifications.  Your  Underwriters'  specifications 
have  nothing  to  do  with  this. 

The  Witness :    Your  Honor 

The  Court:    Please  don't  interfere. 

Mr.  Mason:  You  have  the  Underwriters'  spe- 
cifications. 

The  Court:  I  am  not  interested  in  the  Under- 
writers' specifications.  I  do  not  think  they  have 
anything  to  do  with  this  lawsuit.  We  are  not  talk- 
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ing  about  whether  they  conform  or  not  with  the 
Underwriters'  specifications.  We  are  [132]  con- 
cerned with  whether  or  not  this  structure  violates 
one  of  these,  and  the  fact  that  evades  any  of  the 
Underwriters'  specifications  does  not  mean  any- 
thing. They  are  merely  certain  rules  that  have  been 
established,  and  it  is  like  the  Good  Housekeeping 
magazine's  endorsement  of  a  food  product.  It  is 
something  in  the  trade  that  people  comply  with,  but 
I  cannot  see  what  bearing  it  has  upon  the  lawsuit. 

Mr.  Mason:  It  defines  what  would  be  a  normal 
piece  of  flex. 

The  Court:  I  am  not  interested  in  that.  You 
have  not  shown  me  that  the  Underwriters  have  any 
standing  in  law. 

Mr.  Mason:    They  don't  have  any. 

The  Court:  If  you  give  me  State  specifications 
which  are  required  under  the  Code,  all  right,  but 
requirements  by  Underwriters,  wno  are  a  private 
concern  and  who  make  certain  rules  which  they 
hope  the  trade  will  adopt,  do  not  mean  anything. 

It  reminds  me  of  an  old  story  they  tell  about 
George  Adams.  You  probably  remember  him.  He 
had  a  suit  before  one  of  the  judges,  and  he  asked 
him  what  it  was.  He  said,  "It  is  a  suit  to  quiet  the 
Titlo  Insurance  and  Trust  Company."  In  other 
words,  he  was  basing:  the  suit  on  the  fact  that  the 
Title  Insurance  and  Trust  Company  would  not  give 
him  title  unless  he  brought  suit.  The  same  way  with 
the  Underwriters'  specifications.  They  are  private 
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rules,  and  I  cannot  see  [133]  that  it  has  anything 

to  do  with  the  matter  at  issue  at  all. 

Mr.  Mason:    My  only  purpose,  your  Honor,  was 
to  show  this  was  not  a  normal  piece  of  flex,  of  I 
conduit. 

The   Court:     It   does   not   make   any   difference ;j 
whether  it  is  normal  or  abnormal.  The  question  be- 1 
fore  the  court  is  one  simple  thing.  You  see,  you 
prepared  the  case  with  the  idea  of  pursuing  unfair 
competition.  In  unfair  competition  that  might  have  > 
some  bearing,  but  you  dropped  that,  and  you  have 
made  no  offer  on  it,  and  the  case  is  whether  there 
was  an  infringement  of  the  single  claim  that  was 
allowed  out  of  the  sixteen  that  you  asked. 

I  will  sustain  the  objection. 

Anything  further  from  this  witness? 

Mr.  Welsh:    We  have  no  cross  examination. 

The  Court:    All  right.  Step  down. 

Mr.  Mason :  Just  one  more  question,  your  Honor. 
I  had  not  quite  finished. 

The  Court:    All  right. 

Q.  (By  Mr.  Mason)  :  I  will  ask  you  to  examine 
the  junction  box  and  the  Jake  connector  you  have 
just  looked  at,  and  ask  you  to  state  whether  or  not 
that  is  the  manner  in  which  a  Jake  connector  is 
connected  to  conduit  and  a  junction  box. 

A.    Definitely  not. 

Q.  What  are  the  differences  between  the  normal 
manner  of  doing  it  and  the  way  in  which  that  is 
connected?  [134] 

A.     To  start  with,  your  Jake  connector,  if  you 
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lse  a  piece  of  flex  that  has  been  sprung  out  of 

shape,  as  this  has  been 

Mr.  Welsh:  I  move  to  strike  that  as  a  conclu- 
sion of  the  witness. 

The  Court:  It  may  be  stricken.  He  is  asking  a 
■articular  question  which  requires  demonstration 
is  to  the  manner  in  which  it  should  be  connected. 

The  Witness :  Your  Honor,  to  use  this  connector, 
pou  screw  it  in  with  the  collar  on  here  (indicating). 

The  Court:    Yes. 

The  Witness :    That  is  what  locks  your  fitting. 

The  Court :    Yes. 

The  Witness:  This  merely  pulls  it  down  to  lock 
it  on  there. 

The  Court:    All  right. 

The  Witness:  The  way  this  was  demonstrated 
yesterday,  with  this  inside  the  box,  where  the  lock- 
nut  goes,  and  by  using  trick  methods,  which  was 
used 

Mr.  Welsh:  I  move  to  strike  that  as  a  conclu- 
sion, your  Honor,  the  "trick  methods"  part. 

Mr.  Mason:    It  may  be  stricken. 

The  Witness:     O.K. 

The  Court:    All  right. 

The  Witness:  To  use  it  like  it  is  made  to  be 
used,  like  [135]  you  use  it  every  day  in  the  factory 
— I  am  an  electrician  by  trade,  and  I  understand 
this  business 

Q.  (By  Mr.  Mason)  :  Do  I  understand  it  cor- 
rectly that  you  use  a  collar  in  addition? 

A.     You  use  a  locknut. 
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Q.     You  use  a  locknut  in  addition  to  the  collar? 

A.  Instead  of  putting  this  on  the  inside,  as  it 
was  yesterday,  and  pulling  up  this  so  that  it  rides 
over  the  shoulder  of  this,  you  can  make  this  lock- 
ing effect,  but  you  can't — it  is  not  allowed  to  be 
used  that  way,  and  it  is  not  intended  for  that  way. 

The  Court:  But  your  original  patent  that  you 
describe  intended  to  use  that,  too.  You  merely  aban- 
doned it  because  you  discovered  it  can  be  done  with- 
out it;  isn't  that  true'? 

The  Witness:  Your  Honor,  when  I  first  made 
my  fitting 

The  Court:  That  isn't  the  point.  You  were  talk- 
ing about  the  same  thing. 

The  Witness:  It  shows  the  collar,  but  the  collar 
doesn't  play  any  part  in  it,  in  my  plans  there. 

The  Court:  You  are  very  selective  there.  You 
asked  a  patent  for  something.  Now  you  are  trying 
to  show  it  was  a  device  for  some  other  use,  when 
your  own  patent  postulated  that  kind  of  use. 

Mr.  Mason:  If  your  Honor  please,  in  prosecut- 
ing this 

The  Court:  I  know  I  am  arguing,  but  it  is  be- 
cause he  [136]  is  arguing  with  me.  If  he  was  just  a 
witness,  I  would  not  do  this. 

The  Witness:    I  am  trying  to  explain  to  you. 

The  Court:  You  are  not  explaining.  You  are 
arguing,  and  you  have  a  competent  lawyer  herd 
You  are  saying  it  is  a  trick  to  do  it  that  way,  but 
it  is  the  very  method  you  sought  to  patent. 
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Mr.  Mason :  In  the  patent  we  show  many  things 
that  are  unnecessary. 

The  Court :  I  know,  but  it  is  unfair  for  the  man 
to  use  the  word  "trick."  If  he  has  abandoned  it 
since,  it  shows  it  does  not  deserve  to  be  called  a 
trick.  Now,  let's  forget  it. 

You  are  like  all  inventors.  You  have  an  idea  in 
your  head,  and  you  think  you  know  it  all. 

The  Witness:    No,  sir. 

The  Court :    All  right. 

Mr.  Mason:    That  is  all. 

The  Court :    All  right.  Step  down. 
(Witness  excused.)    [137] 

The  Court :  I  said  something  so  far  as  not  want- 
ing Mrs.  Horton  on  the  stand,  so  far  as  I  am  con- 
cerned, but  I  notice  she  is  very  anxious  to  testify, 
because  I  heard  her  whispering  when  her  husband 
was  on  the  stand. 

As  I  told  you,  I  have  a  very  keen  sense  of  hear- 
ing, and  if  my  eyesight  were  as  keen  as  my  hear- 
ing, I  would  be  in  fine  shape.  I  heard  her  at  times 
muttering  things  to  herself  when  her  husband  was 
testifying. 

So  if  you  want  to  put  her  back  on,  or  put  Mr. 
Berry  back  on,  it  is  all  right  with  me.  I  am  merely 
following  the  custom  which  I  follow  in  all  cases, 
not  to  have  repetition,  especially  as  between  hus- 
band and  wife,  because  usually  when  one  has  testi- 
fied to  the  facts,  the  other  will  merely  concur.  But 
if  she  has  anything  new,  you  can  call  her.  I  didn't 
want  her  to  get  the  impression  that  I  was  trying 
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to  tell  you  or  anyone  what  witnesses  to  put  on  or 
not  to  put  on.  All  I  am  doing  is  to  try  to  save 
judicial  time.  [137-A] 

Mr.  Mason:  Yes.  All  I  am  saying  is  she  is  more 
familiar  with  dates  than  her  husband. 

The  Court :  On  dates  we  are  all  agreed.  We  have 
all  the  dates.  And  as  to  any  matters  of  accountancy, 
and  things  like  that,  that  is  a  problem  we  haven't 
reached  yet.  "When  we  reach  the  problem,  where 
an  accounting  is  ordered,  then  perhaps  her  testi- 
mony will  be  needed,  because  she  probably  knows 
those  details  better  than  he  does.  But,  as  you  know, 
I  don't  hear  any  accounting.  If  I  find  infringe- 
ment, then  I  will  send  it  to  a  master  for  an  ac- 
counting, as  is  usually  the  rule.  But  we  will  not  get 
to  that  for  a  couple  of  years,  because  an  appeal 
will  probably  be  filed  from  the  interlocutory  decree, 
and  we  will  merely  go  through  the  motion  of  ap- 
pointing the  master,  and  then  stop  him  in  his 
tracks  until  the  interlocutory  decree  is  passed  on 
by  the  higher  court. 

However,  I  did  not  want  to  keep  from  the  record 
any  additional  testimony  that  she  may  wish  to  offer. 
The  same  way  with  Mr.  Berry,  if  you  want  to  add 
something  to  what  he  has  stated  yesterday. 

Mr.  Mason:    I  do. 

The  Court:    All  right. 

Mr.  Mason :  And  I  would  like  to  renew  my  offer, 
unless  the  defendant  has  dismissed  the  counter- 
claim of  mismarking.  I  would  like  to  clear  that  up 
as  a  matter  of  record. 

Mr.  Welsh:     No,  we  dismissed  that  yesterday. 
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The  Court:  He  said  he  is  making  no  offer 
under  it. 

Mr.  Mason:    I  didn't  know  you  had  dismissed  it. 

The  Court:  Furthermore,  he  dismissed  it  after 
I  made  the  statement  that  I  didn't  think  this  in- 
volves any  mismarking,  because  it  is  a  natural  thing 
for  a  person  to  take  the  number.  As  a  matter  of 
fact,  he  did  more  than  is  necessary.  So,  in  view 
of  that,  counsel  dismissed  it. 

So  you  have  dismissed  your  unfair  competition, 
and  he  has  dismissed  his  counterclaim,  and  we 
have  just  one  question.  There  has  been  nothing  to 
attack  the  validity  of  the  patent,  unless  there  is 
some  argument  made  on  the  basis  of  prior  art,  so 
the  only  problem  before  us  is  whether  there  was 
ini'ringement. 

Now,  this  is  off  the  record. 

(Discussion  off  the  record.) 

Mr.  Mason:  I  would  like  to  recall  Mr.  Berry 
just  briefly,  your  Honor. 

The  Court:    All  right, 

R.  S.  BERRY 
recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Berry,  will  you  refer 
to  the  Wilson  patent  shown  in  the  prior-art  pat- 
ents? [139] 

Mr.  Welsh:    Which  one? 

Mr.  Mason:    The  Wilson  patent. 
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Q.     (Continued):   And  state  how  that  operates' 

The  Court:    Have  you  got  it  in  front  of  you? 

The  Witness :    I  have. 

The  Court:    Go  ahead. 

The  Witness:  I  didn't  get  the  end  of  that  ques- 
tion. 

Mr.  Mason:     State  how  it  operates. 

The  Court:  He  asked  you  to  answer  how  it  op- 
erates. 

The  Witness:    I  didn't  quite  catch  it. 

The  Court:    All  right. 

The  Witness:  This  is  a  coupling  that  involves? 
groups  of  interrupted  threads  of  a  male  and  aj 
female  member.  The  purpose  is  to  insert  the  malej 
member  into  the  female  member  until  all  of  the 
threads  of  the  respective  members  are  aligned,  and 
then  by  rotating  the  members  relative  to  each  other 
a  partial  revolution,  all  of  the  threads  of  each 
group  are  collectively  intermeshed  or  interengaged. 

Q.  (By  Mr.  Mason) :  Do  the  threads  of  the  fe- 
male member  and  the  male  member  mate? 

A.  They  are  mates.  They  must  necessarily  be  on 
corresponding  pitches  in  order  to  interengage. 

Q.  There  is  no  difference,  then,  between  the 
helical  angle  formed  by  the  threads  of  the  male 
member  and  the  helical  angle  formed  by  the  threads 
of  the  female  member?  [140]  A.     No. 

Q.  Now,  will  you  refer  to  the  Jacobi  patent  and 
state  how  it  operates? 

A.  We  have  here  in  the  Jacobi  patent  a  similar 
arrangement,  except  that  they  provide  a  lead  thread. 
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In  this  case  the  two  members  are  brought  together 
until  the  lead  thread  is  brought  into  position  to 
■Dgage  the  end  thread,  so  that,  by  starting  the  rota- 
tion of  the  two  members  relative  to  each  other  it 
ensures  alignment  of  one  group  of  threads  with  the 
other  group  of  threads. 

Q.  Did  the  threads  of  either  of  the  patents  you 
have  described  effect  a  self-locking  connection? 

A.     I  didn't  catch  that. 

Q.  Did  the  threads  of  either  of  the  devices  you 
have  described  effect  a  self -locking  connection? 

Mr.  Welsh:  That  is  objected  to  as  calling  for  a 
conclusion. 

The  Court:    He  is  an  expert.  That  is  all  right. 

The  Witness:  By  "self -locking"  I  take  it  is 
meant  a  gripping  action.  Obviously,  the  threads 
being  of  corresponding  pitch  in  both  cases,  if  the 
threads  are  of  close  fit,  there  will  be  a  resistance 
in  tightening  the  threads  as  well  as  in  loosening 
them,  as  in  any  screw-thread  arrangement,  but  no 
such  interlocking  would  occur  as  compared  with  the 
devices  in  evidence.  [141] 

Q.  (By  Mr.  Mason) :  Now,  will  you  refer  to 
the  Hunter  patent  and  state  how  that  operates? 

A.     Did  you  say  "Hunter"? 

Q.    Hunter. 

A.  The  Hunter  patent  is  based  on  a  conduit 
coupling  of  the  character  of  the  devices  of  the 
plaintiff  and  defendant  in  this  case.  The  coupling 
is  formed  with  screw  threads  that  are  continuous 
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and  having  a  pitch  corresponding  to  that  of  the 

conduit  with  which  they  are  to  be  engaged. 

The  device  is  designed  to  effect  a  clamping  actior 
by  reason  of  advancing  the  conduit  on  the  threads 
of  the  coupling  until  the  end  convolution  of  the 
conduit  is  brought  against  an  abutment.  After  hav- 
ing initially  made  this  abutting  contact,  further 
screwing  of  the  coupling  and  conduit  relative  to 
each  other  to  advance  the  conduit  on  the  coupling 
forces  the  end  convolution  to  expand,  and  in  ex- 
panding it  is  obviously  enlarged  and  is  brought  into 
contact  with  the  surrounding  wall. 

The  action  here  is  to  foreshorten  the  conduit  to  N 
a  slight  degree  and  at  the  same  time  expand  the 
end  convolution.  The  gripping  action  is  effected  by 
the  expansion  of  the  end  convolution  against  the 
surrounding  wall. 

Q.  Now,  is  that  the  end  convolution  only,  or  any 
other  convolutions? 

A.     I  didn't  quite  catch  that. 

Q.    Does  it  expand  merely  the  end  convolution  t 

A.     Yes,  it  expands  merely  the  end  convolution. 

Q.  Now,  I  will  ask  you  to  refer  to  the  Horton 
patent  in  suit,  in  which  you  will  observe  a  collar, 
denoted  by  the  numeral  8,  and  ask  you  to  state 
whether  or  not  that  collar  functions  to  perform  the 
purpose  of  the  collar  in  the  Hunter  patent. 

A.     No. 

Q.  Have  you  studied  the  other  prior-art  patents 
introduced  by  the  defendants  in  this  case? 

A.    Yes. 
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Q.  Have  you  found  any  of  those  in  which  the 
oiral  angle,  the  helical  angle,  formed  by  the  ribs 
r  threads  of  the  male  member,  differs  from  the 
.elical  angle  formed  by  the  threads  in  the  female 
aember?  A.     No. 

|  Mr.  Mason:    That  is  all. 
Mr.  Welsh:     We  have  no  cross  examination. 
The  Court:    Mr.  Berry,  I  want  to  ask  you  one 
question. 
The  Witness :    With  pleasure. 
The  Court:    It  is  not  relating  to  this,  and  I  did 
not  ask  it  yesterday  because  I  had  not  read  the 
file  wrapper,  which  I  have  now  read.  Yesterday, 
while  you  were  being  examined,  when  your  atten- 
tion was  called  to  Figure  2  and  Figure  8,  which 
show  horizontal,  you  said  that  was  only  one  of  the 
embodiments  of  the  invention,  and  you  drew  in  a 

little   [143]  modified  ridge  in  red 

The  Witness:     Right. 

The  Court:  to  show  that  there  is  no  devia- 
tion, and  that,  while  you  said  "horizontal,"  it  meant 
substantially  horizontal;  that  it  did  not  mean  hori- 
zontal, it  allowed  for  modification,  as  I  told  you  it 
meant  in  my  language.  You  remember  that? 
The  Witness:    Yes. 

The  Court:  Now,  I  want  to  call  your  attention 
to  the  fact  that  you  said  you  did  not  write  the 
specifications. 

The  Witness:    The  original  specifications,  no. 
The  Court:     However,  you  signed  all  the  letters 
which  appear. 
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The  Witness:    That  is  right. 

The  Court:  Whether  you  dictated  them,  or  as 
to  the  man  who  wrote  them,  I  am  not  going  to  ask. 

The  Witness:     That  is  correct. 

The  Court:  I  want  to  ask  you  why,  then,  after 
all  of  them  had  been  rejected,  and  they  had  inti- 
mated that,  while  you  had  sixteen  claims,  possibly 
two  might  be  allowable  if  it  were  properly  re- 
worded, why,  then,  in  accepting  that  ruling  as  to 
all  except  No.  10,  which  you  insisted  should  be 
allowed,  and  that  finally  was  disallowed,  why  you 
said  in  this  letter,  this: 

"Applicant  elects  to  prosecute  claims  drawn  to 
[144]  the  invention  as  shown  in  Fig.  2,  in  the  event 
no  generic  claims  are  allowed." 

Why,  if  Figure  2  was  merely  one  illustration, 
why  did  you  choose  that  as  a  correct  representation 
of  your  invention  without  any  modification? 

The  Witness :  That  is  very  easily  explained,  your 
Honor.  That  has  to  do  with  a  question  that  is  known 
as  election  of  specie.  You  will  notice  that  the  con-j 
struction  in  Figure  2,  which  constitutes  the  subject 
matter  of  the  allowed  claim,  is  based  upon  the  coup- 
ling where  it  is  applied  to  a  box. 

The  Court:    Yes. 

The  Witness:  The  construction  shown  in  Fig- 
ure 8  is  another  application  of  the  same  idea  td 
a  coupling  which  is  used  in  joining  the  two  conduits 
together. 

Now,  as  the  application  was  filed,  claims  were 
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pawn   specifically   as   to   each   application   of  the 

idea. 

The  Court:    Yes. 

The  Witness:  Now,  the  patent  was  denied,  or 
the  groups  of  claims  on  the  specie,  because  one  of 
them  recited  the  terminal  box,  while  the  other  re- 
cited the  coupling. 

Then  it  was  necessary  for  the  applicant  to  elect 
which  of  those  groups  he  wished  to  prosecute  in  the 
application.  Ordinarily,  it  is  a  matter  of  division. 

The  Court :    So  you  chose  2  ? 

The  Witness:    So  we  chose  2.  [145] 

The  Court:     Fine.  That  is  an  answer. 

The  Witness:    It  is  an  answer. 

The  Court:     It  is  an  answer.  Now,  then,  if  you 
>w  that  deviation  up  to  five  per  cent  is  within 
the  teaching  of  the  patent,  why  did  you  say  in  the 
same  letter: 

"The  other  references  show  interrupted  screw 
threads  and  do  not  teach  applicant's  arrangement 
of  ribs  which  are  extended  at  right  angles  to  the 
axis  of  the  coupling"? 

The  Witness:    All  right.  They  don't. 

The  Court:  All  right.  Then  why  didn't  you  say, 
"at  substantially  right  angles"?  Why  did  you  make 
a  claim  there?  In  other  words,  in  this  waiver  you 
claimed  the  right  angles  as  a  feature  which  the 
others  do  not  refer  to.  Now  you  say  you  did  not 
mean  that,  that  you  meant  "at  substantially  right 
angles,"  and  a  deviation  is  an  infringement  of  the 
patent. 
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The  Witness:  I  would  explain  that  in  this  way 
Not  having  made  that  statement  myself 

The  Court:  In  other  words,  you  just  signed  th< 
letter? 

The  Witness:    That  is  all. 

The  Court:  Then  I  am  sorry.  Then  I  will  no* 
ask  you  any  questions  at  all,  sir. 

Mr.  Mason:  I  would  mention  this,  youi 
Honor 

The  Court:  That  is  not  fair.  I  know  what  ] 
have  in  [146]  mind.  If  you  just  signed  what  th< 
other  man  said,  that  is  one  thing. 

The  Witness:  Obviously,  your  Honor,  I  can'- 
testify  as  to  the  reasoning  of  the  workman  here 
as  to  why  he  does  a  certain  thing. 

The  Court:  That  isn't  the  point.  But  you  signec 
the  letter,  and  it  was  supposedly  dictated  by  you 

The  Witness:  I  think  his  statement  was  per 
fectly  correct. 

The  Court:  No,  I  think  I  am  wrong.  It  does 
say  "CJC"  dictated  it. 

The  Witness:    That  is  right. 

The  Court:  I  am  sorry.  Then  I  will  go  by  whai 
it  says  rather  than  an  explanation,  because  it  isn'1 
fair  to  you  to  ask  you  what  was  in  your  mind,  wher 
nothing  was  in  your  mind  except  that  you  signec 
what  the  other  man  wrote. 

The  Witness :    I  approved. 

Mr.  Mason:  Since  the  man  is  not  here,  I  would 
like  to  call  attention  to  the  fact 

The  Court:    Let's  not  argue. 
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Mr.  Mason:  This  isn't  argument,  but  in  the 
other  claim  it  specified  where  it  was  substantially 
at  right  angles. 

The  Court:    Where? 

Mr.  Mason:  It  is  the  amendment  of  July  3,  1947. 
That  is  it.  And  in  the  amendment  to  Claim  2,  which 
became  the  [147]  claim  of  the  patent,  it  was  stated.' 

The  Court:  I  know  it  is  "substantially,"  but 
"substantially  at  right  angles"  means  at  right  angles 
with  possibly  some  error  in  deviation,  such  as  is 
allowed,  but  not  a  deviation,  not  a  departure  as 
high  as  five  per  cent.  That  would  not  be  substan- 
tially at  right  angles. 

Mr.  Mason :  I  will  present  my  argument  on  that, 
your  Honor. 

The  Court :     All  right, 

Now,  there  was  another  matter  that  they  sug- 
gested in  regard  to  the  helical  angle,  but  so  long 
as  you  did  not  write  the  answer,  there  is  no  use 
in  asking  you  the  question. 

Let  me  see  if  you  signed  that  letter.  No,  that  is 
dictated  by  "CJC",  too. 

Then  we  will  let  it  go,  and  it  becomes  a  matter  of 
discussion  rather  than  evidence. 

Mr.  Mason:    That  is  all.  The  plaintiff  rests. 

The  Court:    Any  redirect? 

Mr.  Welsh:    No,  nothing  further. 
(Witness  excused.) 

The  Court:  Gentlemen,  we  have  ample  time.  I 
do  not  want  to  shorten  your  time,  and  I  think  the 
best  way  is  for  you  to  come  back  this  afternoon, 
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and  then  you  will  have  ample  time  to  fully  argue 
the  matter. 

I  had  an  opportunity  to  study  the  record,  and  the 
only  [148]  one  I  didn't  study  yesterday  was  the  file 
wrapper.  I  am  now  familiar  with  it,  as  I  have  in- 
dicated by  the  questions,  and  I  have  marked  some 
other  questions  which  may  be  discussed  when  we 
argue  the  matter. 

So  we  will  take  a  recess  until  2:00  o'clock. 

Before  we  do  that,  Mr.  Clerk,  is  your  record 
complete  now  so  far  as  all  the  exhibits  are  con- 
cerned % 

The  Clerk:    Yes,  your  Honor. 

The  Court:    All  right. 

(Whereupon,  at  11:30  o'clock  a.m.,  a  recess 
was  taken  until  2:00  o'clock  p.m.  of  the  same 
day.)     [149] 

Los  Angeles,  Wednesday,  Jan.  6,  1954,  2:00  p.m. 

The  Court:    All  right,  gentlemen. 

At  times,  after  a  case  is  concluded  and  before  ar- 
guments begin,  counsel  think  of  odds  and  ends  that 
they  may  wish  to  present,  and  as  we  have  gone 
along  very  rapidly,  if  either  side  has  anything  fur- 
ther you  desire  to  present  for  the  record,  you  may 
do  so  before  we  begin  the  argument. 

Mr.  Mason:  There  is  one  brief  matter,  your 
Honor,  on  which  I  would  like  to  reopen,  unless  I 
can  get  a  stipulation,  in  view  of  Mr.  Friedman's 
testimony  just  prior  to  the  close,  that  he  had  not 
made  any  changes  in  his  structure. 

Now,  during  the  noon  recess  I  found  n  one-inch 
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and  a  half-inch  device,  of  what  he  says  was  one  of 
the  earlier  models,  and  the  present  ones  which  are 
in  evidence  obviously  are  changes.  I  think  it  pin- 
points my  argument  here,  because  it  shows  that  he 
originally  made  the  ribs  at  a  greater  variation  from 
Be  perpendicular. 

Mr.  Welsh:  I  don't  think  this  is  the  time  to 
argue  this.  If  counsel  wants  to  put  it  in  evidence, 
all  right. 

Mr.  Mason:  If  you  have  no  objection,  I  would 
like  to  call  Mr.  Friedman. 

Mr.  Welsh :    You  can  call  Mr.  Friedman. 

3-1  r.  Mason :  May  I  reopen  for  that  purpose,  your 
Eonor ? 

The  Court:     Yes.  [150] 

SAMUEL  W.  FRIEDMAN 
recalled  as  an  adverse  witness  by  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further  as 
follows : 

Direct  Examination 

Q.  (By  Mr.  Mason)  :  Mr.  Friedman,  I  show 
you  two  devices — one,  which  is  the  one-inch-size 
connector,  bearing  the  notation  "MS".  Is  that  one 
of  your  manufacture  ? 

A.     That  is  correct. 

Q.  And  I  show  you  another  which  bears  the  no- 
tation '  MS",  which  is  apparently  a  one-half-inch 
connector.  A.     That  is  correct. 

Q.      *  nd  those  were  made  by  your  company? 

A.     Y 

Q.  yon  Exhibit  1<S  in  evidence,  which  is 
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the  half -inch  connector  which  you  are  now  manu 

facturing;  is  that  not  true?  A.     Yes. 

Q.  And  Exhibit  20  is  the  one-inch  connectoi 
which  you  are  now  manufacturing;  is  that  correct' 

A.     Yes. 

Q.  Now,  you  observe  that  some  change  has  beer 
made  as  between  the  two  devices  which  I  have  jusl 
shown  you  and  Exhibits  18  and  20,  do  you  not? 

A.  No,  there  is  no  change  basically  to  the  con- 
nector. [151]  That  is  what  I  meant.  Basically  w< 
have  not  changed  the  connector. 

Q.  Let  me  ask  you  this:  On  the  half -inch  con- 
nector which  I  have  in  my  hand,  as  compared  tc 
Exhibit  18,  you  find,  do  you  not,  that  on  the  rib 
which  has  not  been  identified  in  evidence  as  yet,  il 
is  thinner  and  has  a  lesser  angle  to  the  major  axi^ 
than  the  device  in  Exhibit  18? 

A.  As  far  as  I  can  see,  they  are  both  the  same 
Basically,  they  are  both  the  same  connector,  and  the 
angle  is  approximately  the  same. 

Q.  You  observe  also,  do  you  not,  that  the  un- 
identified connector  which  I  have  shown  you,  in 
comparison  with  Exhibit  20,  shows  thinner  ribs  and 
ribs  disposed  at  a  different  angle? 

A.     No,  I  say  they  are  approximately  the  same. 

Mr.  Welsh:  You  mean  the  angle  or  the  thinness 
now? 

Mr.  Mason:    I  am  speaking  of  the  angle. 

Q.    You  recognize  they  arc  thinner  on  the 
identified  model  than  on  Exhibit  20,  are  they  notl 

A.     Yes. 
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Q.     So  that  change  has  been  made  '. 

A.     Yes,  if  you  want  to  call  it  that. 

Q.     Do  you  know  when  it  was  made? 

A.     No,  I  would  have  to  check  back  on  that. 

Q.  Do  you  know  when  the  change  was  made  in 
Exhibit  18,  as  compared  with  the  one-half-inch? 

A.     No,  I  do  not. 

Mr.  Mason:  May  I  have  these  marked  for  iden- 
Ification?  First,  the  one-half -inch. 

The  Court:    All  right. 

The  Clerk:  That  is  Plaintiff's  Exhibit  33  for 
lentiflcation. 

(The  article  referred  to  was  marked  Plain- 
tiff's Exhibit  No.  33  for  identification.) 

The  Court:    All  right.  Anything  else? 

The  Clerk:  Mr.  Mason,  are  there  two  to  be 
larked  ? 

Mr.  Mason:    Twto,  yes. 

The  Clerk:  Then  this  is  Plaintiff's  Exhibit  34, 
lso  marked  for  identification. 

(The  article  referred  to  w7as  marked  Plain- 
tiff's Exhibit  No.  34  for  identification.) 

Mr.  Mason:  I  will  have  to  call  Mr.  Horton  to 
aeasure,  that  is,  to  show  the  difference  in  angle, 
our  Honor. 

That  is  all. 

The  Court:  All  right.  Now,  I  want  to  ask  Mr. 
Friedman  one  question: 

You  were  shown  an  exhibit,  I  forget  the  number, 
n  which  there  was  no  angle,  but  where  the  ridges 
pere  parallel  but  broken. 
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The  Witness:    That  was  the  three-eighths-inch. 

The  Court:  And  you  made  the  statement  tha' 
you  never  [153]  sold  those,  that  you  made  som< 
samples  and  then  distributed  them  to  the  trade,  anc 
then  you  say  you  abandoned  them.  I  wanted  yoi 
to  amplify  that. 

The  Witness:  We  gave  those  out  to  the  trade 
and  then,  through  their  assistance,  we  made  th< 
necessary  changes  to  improve  it. 

The  Court:    And  those  were  just  experimental? 

The  Witness:    That  is  correct,  sir. 

The  Court:  At  the  time  you  did  that,  you  knev 
of  the  plaintiff's  patent,  did  you  not? 

The  Witness:    Yes. 

Q.  (By  Mr.  Mason)  :  Mr.  Friedman,  is  it  1101 
true  that  you  actually  sold  some  of  the  three-eighths 
inch  connectors  in  which  the  ribs  were  at  90  de 
grees  ? 

A.     No,  I  did  not  sell  any  of  those.  We  did  not 

Q.  You  know,  do  you  not,  that  some  of  the 
dealers  to  whom  you  gave  them  as  samples,  as  yoi; 
say,  did  sell  them? 

A.  We  only  gave  them  one  each,  so  that  I  don'1 
think  they  would  have  sold  them. 

The  Court:    You  never  gave 

The  Witness:    Any  quantity. 

The  Court:    any  quantity? 

The  Witness:    No,  sir. 

The  Court :  Have  you  any  of  those  in  your  stocl 
anvwhere  ? 
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The  Witness:    No,  sir.  [154] 

The  Court:    How  many  did  you  make? 

The  Witness:  A  hundred,  or  a  few  hundred; 
►mething  like  that. 

The  Court:    And  that  was  in  what  year?  1951? 

The  Witness:     I  think  it  was  around  1951,  sir. 

am  not  sure  about  the  date. 

Q.  (By  Mr.  Mason):  Who  made  the  changes  in 
te  angle  of  the  ribs? 

A.  When  you  say  "who,"  what  do  you  mean  by 
who"? 

Q.     Was  it  a  diemaker  you  employed? 

A.     Yes,  it  was  a  diemaker. 

Q.     What  was  the  name  of  the  diemaker? 

A.     It  was  Crown  City  Diecasting  Company. 

Q.    You  don't  know  when  they  were  made? 

A.     No,  offhand  I  can't  give  you  the  exact  date. 

Q.  And  you  don't  know  how  many  you  disposed 
f  prior  to  the  change? 

A.  I  told  you  approximately  the  100  or  200  that 
re  made. 

Q.     How  do  you  arrive  at  that  figure? 

A.     Because  we  called  it  a  sample  run. 

Mr.  Mason :    That  is  all. 

The  Court :    All  right. 

(Witness  excused.) 
Mr.  Mason :    Mr.  Horton,  will  you  come  forward  ? 
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R.  J.  HORTON 

recalled  as  a  witness  on  behalf  of  the  plaintiff,  hav- 
ing been  previously  duly  sworn,  testified  further 
as  follows: 

Direct  Examination 

Q.  (By  Mr.  Mason) :  Mr.  Horton,  I  show  you 
Exhibit  33  and  ask  you  if  you  have  had  occasion 
to  measure  the  angle  of  the  ribs  on  that  device? 

A.    Yes. 

Q.  And  to  what  extent,  if  any,  do  the  ribs  vary 
from  the  perpendicular?  When  I  say  "perpendic- 
ular," I  mean  perpendicular  to  the  major  axis. 

A.     This  has  a  5-degree  angle. 

The  Court:     Which  connector? 

The  Witness:    This,  the  ribs. 

The  Court:    But  what  exhibit? 

Mr.  Mason :    That  is  Exhibit  33,  your  Honor. 

The  Court:    All  right. 

Q.  (By  Mr.  Mason)  :  Now,  I  ask  you  to  look 
at  Exhibit  34,  and  ask  you  if  you  have  made  the 
same  measurements  of  the  ribs  on  that  device. 

A.    Yes. 

Q.     And  what  did  you  find? 

A.     Six  degrees. 

Q.  That  is,  it  varies  six  degrees  from  the  per- 
pendicular? [156]         A.    Yes,  sir. 

The  Court:  Is  that  caused  by  the  fact  that  one 
of  them  is  wider  than  the  other? 

The  Witness:  Well,  it  is  caused  by  two  things, 
your  Honor.  One  is  that  he  heavied  up  his  lug  in 
order  to  make  it  act  as  a  straight-across. 

The  Court:     You  mean 
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The  Witness:     The  lug  (indicating). 

M  p.  Mason:    That  is  all  I  have. 

The  Court:    Any  questions? 

Mr.  Welsh :    No,  I  have  no  questions. 

The  Court:    All  right. 

Do  you  want  to  offer  those  exhibits  now? 

Mr.  Mason:  Yes,  your  Honor,  I  offer  those  in 
evidence. 

The  Court:    They  may  be  received. 

The  Clerk :    33  and  34  in  evidence. 

(The  articles  referred  to,  marked  Plaintiff's 
Exhibits  Nos.  33  and  34,  respectively,  were  re- 
ceived in  evidence.) 

The  Court:  Now,  gentlemen,  is  there  anything 
further  you  want  to  offer  before  we  hear  the  ar- 
gument ? 

Mr.  Welsh :    Nothing  further,  your  Honor. 

The  Court:    All  right.   [157] 
»  *  #  *  * 

[Endorsed] :    Filed  May  28,  1954. 


[Title  of  District  Court  and  Cause.] 

ORAL  OPINION 

Los  Angeles,  Wednesday,  Jan.  6,  1954,  2:00  p.m. 

The  Court:  Gentlemen,  this  case  has  been  re- 
duced to  a  simple  issue.  I  have  had  ample  oppor- 
tunity to  study  the  prior  art,  which  is  limited,  and 
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the  file  wrapper,  and  I  have  heard  the  oral  testi- 
mony given  and  have  seen  the  demonstrations. 

The  patent  is  a  simple  one,  involving  the  one 
claim  only,  and  I  can  see  no  reason  why  it  cannot 
be  decided  at  the  present  time. 

I  do  not  think  there  is  any  disagreement  between 
us  as  to  the  principle  which  applies,  and  that  is 
that  the  patent  is  infringed  if,  despite  colorable  de- 
viations, the  accused  device  shows  identity  of  means, 
identity  of  operation,  identity  of  result. 

As  you  know,  I  am  rather  old-fashioned  when  it 
comes  to  the  law  of  patents,  and  I  think  probably 
you  will  find  that  I  have  sustained  patents  and  have 
found  infringement  probably  more  often  than  any 
judge  on  the  Pacific  Coast.  In  other  words,  I  have 
not  adopted  that  statement  which  may  have  attri- 
buted to  the  Supreme  Court,  but  which  in  reality 
is  contained  only  in  a  concurring  opinion  by  Mr. 
Justice  Douglas,  about  patentability  not  applying 
to  mere  gadgets. 

In  my  career  on  this  bench  I  have  stated — I 
think  it  [2]  was  either  in  the  Kersting  case  or  the 
Mantz  case — that  even  though  an  invention  be 
humble,  it  is  entitled  to  protection.  And  you  will 
remember  that  I  protected  the  Sundback  patent, 
which  was  for  the  zipper,  against  infringement  by 
a  Japanese  imitation.  In  order  to  do  that,  I  had  to 
take  as  standard  a  sloppy  construction  which 
worked,  as  against  standard  construction  which  did 
not  work,  because  the  history  of  the  art  showed  that 
the  zipper  was  made  workable  so  that  it  could  apply 
not  only  to  rigid  straight  surfaces,  but  become  flex- 
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)le;  that  instead  of  fitting  the  members  in  in  a 
prkmanlike  maimer  one  over  the  other,  they  were 
tted  in  in  a  sloppy  manner,  and  the  man  by  doing 

sloppy  job  had  struck  upon  something  that  made 
lir  zipper  more  workable  than  it  had  been  before. 

I  am  still  of  the  opinion  that  it  is  the  object  of 
be  Constitution  and  of  Congress,  in  enacting  the 
■tent  law,  to  protect  an  interest  in  all  inventions, 
nd  in  all  my  writings  I  have  insisted  that  the  per- 
rm  should  be  protected  against  the  man  who  de- 
berately  or  fortuitously  appropriates  it. 

In  that  respect  we  are  in  a  different  position  than 
a  the  domain  of  copyright,  where  you  have  to  show 
etual  copying,  and  where  we  concede  the  possi- 
ility  of  spontaneous  creation  on  the  part  of  two 
•ersons  working  separately,  the  one  not  knowing 
bout  the  other. 

In  the  law  of  patents  it  does  not  make  any  dif- 
erence.  [3]  It  is  priority  that  determines  inven- 
ion,  and  if  you  strike  upon  it  without  knowing 
rhat  the  other  man  did,  you  are  still  guilty  of  in- 
ringement,  even  though  it  were  fortuitous. 

However,  there  is  also  this  fundamental  principle 

0  be  observed,  and  I  have  written  a  good  deal  on 
he  subject.  In  fact,  in  one  case  I  went  back,  as  I 
►ften  do,  to  the  history  of  the  doctrine  that  where 

1  patent  is  in  a  crowded  field  or  is  a  paper  patent 
hat  has  not  been  put  into  actual  practice,  the  in- 
ventor is  entitled  to  only  a  narrow  range  of  equiva- 
ent,  and  if  there  is  a  deviation  either  in  the  means, 
inch  as  dropping  one  element,  or  in  the  operation, 
>r  in  the  result,  that  there  is  no  infringement. 
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One  advantage  of  having  long  experience  in  i 
particular  field  is  that  you  meet  yourself  again,  ancl 
when  this  case  began  I  remembered  another  cast; 
of  mine,  also  involving  a  coupling,  in  which  I  had 
given  to  a  narrow  invention  a  broad  range  ofi 
equivalent,  only  to  be  reversed  by  the  Court  of 
Appeals.  That  case  is  Schnitzer  vs.  California  Cor- 
rugated Culvert  Co.,  140  F.2d,  275.  That  case  in- 
volved a  pipe  joint,  a  flexible  pipe  joint.  I  think 
many  of  you  are  familiar  with  irrigation,  and  that 
in  the  northern  part  of  the  state  and  in  Oregon 
many  a  time,  in  order  to  irrigate,  instead  of  using 
ditches,  as  we  do  down  here,  they  use  pipes.  One 
of  the  problems  they  have  found  in  using  pipes  is 
that  pipe  may  break  because  of  the  rigidity  of  the 
joint.  So  a  man  invented  [4]  a  flexible  joint,  and 
the  California  Corrugated  Culvert  Company  im- 
itated it  in  a  manner  which  I  thought  constituted 
infringement.  The  action  was  brought  by  the  Alien 
Property  Custodian,  because  the  owner  of  the  pat- 
ent was  a  German  subject.  It  was  brought  in  the 
name  of  Crowley,  the  then  Alien  Property  Cus- 
todian. I  tried  the  case  in  Oregon  in  1942.  I  found 
there  was  infringement,  but  the  case  was  reversed, 
and  the  opinion  was  written  by  Judge  Healy,  who 
is  still  on  the  Court,  and  I  think  the  language  used 
in  that  case  is  very  appropriate  here  because  there, 
again,  as  here,  an  attempt  was  made  to  give  to  cer- 
tain language  in  the  claims  a  broader  meaning  than 
it  actually  had.  The  Court  of  Appeals  went  back  to 
the  file  wrapper  and  held  that  the  file  wrapper 
contained  a  statement  wherein  the  inventor  limited 
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imself  to  a  certain  means,  and  that,  having  limited 
imself  to  that,  I  was  wrong  in  holding  that  the 
leans  used  by  the  infringer  was  a  substantial  in- 
ringement  of  the  device.  The  opinion  is  very  brief, 
nd  I  want  to  read  it  to  you: 

"The  invention  relates  to  conduits  for  conducting 
rater  for  irrigation  and  other  purposes,  and  spe- 
ifically  to  the  joints  between  the  conduit  pipes, 
^he  purpose  of  the  invention,  it  is  said,  was  to  pro- 
ide  a  joint  sufficiently  flexible  to  permit  of  the 
ipes'  being  laid  over  irregular  ground,  and  readily 
isconneetible  so  as  to  permit  [5]  of  the  easy  re- 
loval  of  a  line  of  pipes  from  one  area  to  another. 
Ls  described  in  the  specifications,  the  coupling 
leeve  has  an  internally  threaded  cylindrical  neck 
crewed  on  the  threaded  end  of  a  pipe.  The  other 
ieck  of  the  sleeve  is  also  cylindrical  but  smooth  so 
hat  the  end  of  the  companion  pipe  can  be  inserted 
hrough  the  neck  'and  through  the  hat-shaped  rub- 
ier packing,'  the  'flange7  of  which  'is  held  in  a  re- 
ess'  of  the  sleeve.  The  cup  of  the  rubber  packing 
its  tightly  over  the  end  of  the  inserted  pipe,  and 
his  pipe  is  held  fast  to  the  sleeve  by  means  of  a 
ringe." 

There  was  only  one  claim  in  suit,  and  that  was 
ilaim  No.  3.  I  am  not  going  to  take  the  trouble  to 
*ead  it,  but  then  this  is  what  the  court  said: 

"This  is  a  combination  patent,  all  the  elements  of 
vhieh  are  concededly  old.  The  rubber  packing,  pre- 
senting leakage  and  permitting  flexibility  of  the 
joint,  is  the  crux  or  key  element  of  the  combina- 
:ion,  Appellants  argue  that  Lanninger's  invention  is 
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a  mere  aggregation  of  parts,  and  that  it  was  an- 
ticipated. We  find  it  unnecessary  to  consider  the 
validity  of  the  patent  since  we  think  it  was  not 
shown  to  be  [6]  infringed. 

"Appellees  manufactured  a  few  sleeves,  or  coup- 
lings, which  conform  closely  to  claim  3  as  illustrated 
in  the  drawings  and  specifications  of  the  patent. 
One  or  more  of  these  models  were  introduced  in 
evidence.  The  'hat'  packing  used  in  this  model  has 
a  flange  perpendicular  to  the  axis  of  the  sleeve,  and 
this  flange  is  retained  in  the  annular  groove  into 
which  it  fits  tightly.  The  parties  disagree  as  to 
whether  the  flange  is  'clamped'  or  'retained'  oi 
'held'  in  the  groove,  hut  it  is  clear  that  the  packing 
stays  in  place  by  reason  of  its  very  shape  and  the 
shape  of  the  recess  into  which  it  fits.  This  coupling 
was  expensive  to  make  and  it  was  not  manufactured 
commercially.  The  couplings  appellees  have  made 
commercially  and  have  successfully  marketed  have 
a  rounded  and  relatively  shallow  groove,  and  they 
do  not  employ  the  hat  packing.  They  employ  in- 
stead a  'IT'  or  'V  shaped  packing,  which  is  the  same 
type  of  packing  as  that  used  by  appellants  in  their 
alleged  infringing  device.  Appellants  therefore  deny 
that  their  device  is  an  infringement  upon  the  com- 
bination specifically  claimed  in  the  Lanninger  pat- 
ent." [7] 

Now,  I  am  skipping  a  portion  of  the  description 
and  getting  down  to  the  portion  of  the  opinion 
which  holds  that  even  that  slight  deviation  was 
sufficient  to  save  it  from  infringement.  (Continu- 
ing : 
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"We  turn  once  more  to  Lanninger's  description 
)f  his  invention.  Figure  1  of  the  drawings  clearly 
ndicates  a  flange  packing.  As  already  noted,  the 
specifications  describe  the  packing  as  hat-shaped, 
md  as  having  a  'flange'  which  'is  held  in  a  recess' 
)f  the  sleeve.  The  specifications  further  state  that 
the  very  strong  vertical  flange  on  the  packing  cup 
permits  of  a  specially  simple  fixation  as  it  is  in- 
serted and  clamped  in  a  groove  of  the  coupling 
sleeve.'  The  claim  is  more  general,  but  it  describes 
;he  packing  as  'having  a  flange  frictionally  retained 
n  the  groove.'  It  is  clear,  we  think,  that  the  flange 
lescribed  is  a  vertical  flange,  that  is,  perpendicular 
:o  the  axis  of  the  sleeve,  and  that  the  phrase  'fric- 
ionally  retained'  was  used  advisedly  without  sub- 
stantial reference  to  retention  or  sealing  by  hy- 
Iraulic  pressure. 

"The  claim  is  to  be  read  in  connection  with  the 
specifications." 

I  am  skipping  a  lot  of  references  beginning  with 
Carnegie  [8]  Steel  Co.  vs.  Cambria  Iron  Co.  down 
;o  Corcoran  vs.  Riness. 

"YThere  the  claim  uses  broader  language  than  the 
specifications,  reference  may  be  had  to  the  latter 
for  the  purpose  of  limiting  the  claim.  *  *  *  The  file 
wrapper  contains  evidence  that  the  inventor  under- 
stood this  element  of  his  claim  in  the  narrower 
sense.  During  the  proceedings  before  the  Patent 
Office,  two  of  the  claims  were  rejected  on  Anderson, 
No.  811,812,  and  the  inventor  undertook  to  dif- 
ferentiate Anderson's  invention,  saying:  'Anderson 
does  not  show  a  packing  having  a  flange 


*   *    * 
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clamped  in  the  sleeve.'  (Anderson  employed  a  D" 
packing  fitting  into  a  seat  similar  to  the  one  found 
in  appellants'  device.)  While  it  is  the  rule  in  this 
Circuit  that  admissions  made  by  the  applicant  to 
the  examiner  are  not  to  be  used  to  narrow  the  scope 
of  his  claim  unless  he  has  made  changes  in  his  ap- 
plication pursuant  to  the  examiner's  suggestions, 
yet  the  proceedings  may  be  used  to  aid  in  constru- 
ing the  claim,  *  *  * 

"We  conclude  that  the  allegedly  infringing  de- 
vice employs  as  one  of  its  elements  a  packing  dif- 
ferent from  that  described  by  Lanninger,  and  that 
the  two  packings  do  not  function  in  the  same  way. 
Appellees  attempt  to  minimize  the  differences,  [9] 
but  we  think  they  are  sufficiently  substantial  to 
spell  non-infringement.  Lanninger's  combination  is 
not  entitled  to  any  broad  range  of  equivalents. 

"Reversed." 

Now,  I  think  there  is  great  similarity  between 
what  took  place  in  that  case  and  what  took  place 
here.  We  start  out  with  an  application  for  a  patent 
in  which  nineteen  claims  were  made,  and  the  claims 
cover  seven  pages  of  typewritten  manuscript.  All 
of  them  were  rejected  and  reliance  was  placed  upon 
the  patent's  mention  finally  given  in  the  references. 
After  a  long  correspondence  and  amendment  of  the 
claims,  the  patent  attorney  finally  canceled  all  of  the 
claims  except  claims  2,  10,  11,  14,  and  16.  This  was 
on  July  3,  1947,  over  a  year  after  the  application 
was  made.  The  application  is  dated  May  10,  1946. 

It  is  very  interesting  to  note  that  in  the  argument 
which  he  presented  as  a  ground  for  allowing  the 
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>ther  claims,  he  pointed  to  the  fact  that  one  of  the 
mportant  things  in  the  invention  is  that  the  ribs 
■ere  not  convolutions  because  they  were  at  right 
ingles,  and  convolutions  are  not  at  right  angles. 
rhis  is  what  he  said  on  page  2  of  his  letter,  and 
;his  is  by  Mr.  Berry,  who  was  the  attorney  in  this 
jase.  First,  he  signed  the  letter,  although  he  did  not 
prepare  it,  but,  nevertheless,  he  was  the  witness  who 
;ried  to  defend  his  [10]  present  interpretation  of 
;he  claim.  This  is  what  he  says: 

"The  other  references  show  interrupted  screw 
;hreads  and  do  not  teach  applicant's  arrangement 
)f  ribs  which  are  extended  at  right  angles  to  the 
ixis  of  the  coupling.  In  other  words,  applicant's 
ribs  cannot  be  likened  to  screw  threads  as  they  per- 
form an  entirely  different  function  entirely  beyond 
the  concept  of  any  of  the  references. 

"Reconsideration  of  claims  10,  11,  14,  and  16  is 
respectfully  requested  inasmuch  as  each  of  these 
claims  define  the  novel  ribs  extending  at  right 
angles  to  the  axis  of  the  sleeve  a  distance  less  than 
3ne-half  of  the  circumference  of  the  sleeve.  This 
feature  is  not  shown  nor  suggested  by  any  of  the 
references.  As  pointed  out  the  secondary  references 
merely  show  interrupted  screw  threads  and  ap- 
plicant's ribs  cannot  be  likened  to  such  screw 
threads. 

"Applicant  elects  to  prosecute  claims  drawn  to 
the  invention  as  shown  in  Fig.  2,  in  the  event  no 
generic  claims  are  allowed." 

And,  of  course,  all  of  his  generic  claims  have 
been  rejected.  Then  the  examiner  came  back  and 
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again  rejected  them,  and  also  stated  that  the  in-: 
terrupted  thread  would  not  show  invention.  [11] 

Six  more  months  passed,  and  then  under  date 
of  November  10,  1948,  claims  2  and  10  were  retained 
in  the  case,  the  only  change  made  in  the  original 
claim  2  being  the  words  "ribs  extending  substantia 
ally  at  right  angles  to  the  major  axis  of  said  tubular 
member." 

Now,  remember,  the  letter  in  which  the  right 
angle  feature  was  insisted  upon  is  the  same  letter 
in  which  this  change  was  made,  adding  these  words, 
so  that  it  cannot  be  argued  that  the  substantiality 
had  a  different  meaning,  because  while  he  makes 
this  suggestion,  he  keeps  insisting  that  it  was  the 
right  angular  position  which  distinguished  the  pat- 
ented invention  from  the  prior  art. 

Once  more  all  the  claims  were  rejected.  In  fact, 
they  are  noted  as  canceled,  and  they  say  that  No.  2 
appears  allowable,  and  then  argue  about  10,  and  the 
attitude  remained  unchanged. 

Now,  in  answer  to  this  another  letter  was  written 
six  months  later,  on  November  10th,  also  signed  by 
Mr.  Berry,  in  which  he  insists  that  claim  10  should 
be  allowed,  because  claim  10  defines  a  spiral  having 
a  greater  helical  angle  than  the  normal  helical  angle 
of  the  convolutions  of  the  conduit,  and  for  that  rea- 
son is  distinguishable. 

Evidently,  the  examiner  was  getting  tired  of  the 
correspondence,  and  he  finally  wrote  a  letter  in 
which  he  said  that  this  is  the  end,  either  you  take 
2,  or  no  more  [12]  amendments  will  be  accepted, 
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nd  as  of  May  10,  1946  he  rejects  10,  marks  2  as 
ca<lv  to  be  allowed,  and  states  this: 

«*  *  *  rpjie  mo(jifie(j  device  of  Hunter  is  consid- 
red  the  full  equivalent  of  that  device  claimed  by 
bplicant  in  that  any  difference  that  may  exist  be- 
ween  the  differential  helical  angle  is  deemed  no 
nore  than  a  more  matter  of  choice,  design,  or  ex- 
fediency.  Furthermore,  the  stretching  action  set 
brth  by  applicant  is  held  to  find  its  full  equivalent 
q  the  stretching  action  of  Hunter. 

"As  a  clear  issue  has  been  reached,  this  action 
I  made  FINAL." 

The  "final"  is  spelled  out  in  capital  letters,  which 
leans  no  further  amendments  will  be  considered. 

Then  we  find  a  letter  from  Mr.  Berry,  and  it 
hows  that  claims  7  and  10  have  been  canceled,  and 
he  patent  is  allowed  to  issue  on  the  allowed  claim 
rhich  had  been  requested. 

Now,  this  correspondence  shows  that  the  plain- 
in5  here  started  out  with  an  invention  for  which  he 
tlaimed  great  originality,  and  ended  up  with  a 
iinglo  claim  out  of  nineteen,  and  with  a  statement 
>n  his  part  that  if  no  generic  claims  are  allowed — 
which  were  not  allowed — that  he  wanted  to  pros- 
ecute the  claim  drawn  to  the  invention  as  shown  in 
Fig.  2. 

Now,  the  invention,  as  shown  in  Fig.  2,  as  I 
pointed  out  [13]  to  you  before  and  pointed  out  to 
VTr.  Berry,  shows  clearly  that  these  ribs  are  at  right 
ingles,  and  in  order  to  show  that  they  were  at  right 
angles  the  figure  and  the  drawings  which  are  at- 
tached to  the  application,  and  as  they  were  recopied 
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into  the  patent,  show  a  dotted  line  being  draw: 
crosswise  from  the  bottom  of  one  of  the  ribs  to  th 
other,  to  show  the  perpendicular  character  of  th- 
rib,  and  Figure  8  shows  the  way  it  works  in  en 
gaging  the  conduit,  because  it  is  so  arranged. 

Repeatedly    in    these    cases   we    have    situations 
where  the  inventor,  although  having  abandoned  I 
claim,  or  having  been  refused  claims  in  the  Patent 
Office  and  having  been  limited  to  a  very  narrow: 
claim,  tries  to  recapture  them. 

I  have  had  these  cases  before  me  repeatedly,  andi 
one  of  the  most  interesting  cases  I  have  had  is  that; 
of  Joyce,  Inc.  vs.  Solnit.  Joyce,  Inc.  is  the  shoei 
company.  That  case  involved  the  Joyce  shoes  which' 
I  myself  wear  in  the  summertime.  But  platform 
shoes  have  been  known  for  centuries.  They  ap- 
peared not  only  in  the  prior  art,  but  appeared  as 
having  been  used  in  costumes,  and  are  notoriously 
present  in  the  manner  in  costumes  of  the  Chinese. 

Solnit  and  others  began  the  manufacturing  of1 
platform  shoes,  but  instead  of  containing  one  en- 
cased sole,  they  contained  an  ordinary  sole,  and 
merely  raised  them  at  the  heel  by  having  round 
members.  It  was  argued  that  it  was  an  infringement 
of  the  patent.  I  held  that  it  was  not.  By  the  [14] 
way,  you  appeared  for  the  defendants  in  that  case, 
Mr.  Mason,  or,  rather,  Mr.  Graham  did.  This  is 
what  I  said: 

"If  we  interpret  the  midsole  member  to  include  any 
wedge-type  heel  raising  device,  in  a  shoe  construc- 
tion, the  invention  would  be  invalid  for  anticipa- 
tion. Novelty  alone  is  not  invention.  *  *  *  The  art 
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s  very  old.  There  are  in  evidence  wedge-type  shoes 
ong  ante-dating  the  plaintiff's  invention.  Wedge- 
ype  shoe  construction  dating  centuries  back  ap- 
>ears  in  art  works  and  works  on  costume  design. 
Che  fact  that  some  of  them  relate  to  'slippers'  does 
lot  call  for  a  different  conclusion.  Plaintiff's  orig- 
nal  application  called  for  a  'slipper.'  There  would 
>e  no  invention  in  applying  to  shoes  for  street  wear 
he  art  heretofore  applied  to  house  slippers.  They 
ire  branches  of  the  same  art, — the  art  of  shoe- 
naking." 

So  I  found  the  claims  limited  to  the  structure 
tctually  described  in  the  claims  and  illustrated  by 
he  specifications,  valid,  but  not  infringed. 

Now,  in  that  case  there  were  palpable  imitations 
>f  the  shoe  and  the  appearance,  but  there  wTas  no 
ittempt  at  that  time  to  bring  in  unfair  competition. 
Later  on  I  think  there  was  a  follow-up  of  this  case, 
tnd  I  eliminated  some  shoes  because  they  had  irri- 
tated the  color  and  the  other  devices  used  by  [15] 
Joyce. 

Now,  in  the  Mantz  case,  that  is,  Mantz  vs.  Kerst- 
ng,  29  Fed.  Supp.  706,  that  again  involved  a  simple 
Datent.  That  is  the  case  in  which  I  used  the  ex- 
sression  that  an  invention  may  be  humble  and  yet 
3e  entitled  to  protection.  This  is  on  page  712: 

"Counsel  for  plaintiffs  concedes  that  it  is  a 
humble'  invention.  Humility  or  simplicity  does  not, 
necessarily,  mean  lack  of  invention." 

I  think  that  the  record  in  this  case  shows  the 
manufacture  by  the  defendant  of  a  limited  number 
of  samples  which  could  be  said  to  conform  to  the 
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teachings  of  the  plaintiff's  patent.  However,  tht 
uncontradicted  evidence  in  the  record  is  that  theyn 
were  not  for  sale.  They  were  not  sold.  They  were;! 
merely  samples  distributed  to  a  few  customers,  andll 
were  abandoned  thereafter,  and  none  of  them  have 
ever  been  made  since  that  time. 

So,  this  being  an  equity  case,  we  have  to  take  the 
case  as  it  exists  at  the  time,  and  even  if  it  were  con- 
ceded that  manufacturing  them,  threatening  for 
sale,  and  offering  for  sale,  might  entitle  the  inventor 
to  an  injunction  to  prevent  the  possible  carrying 
of  the  scheme  into  effect,  nevertheless,  I  am  satis- 
fied from  the  state  of  the  record  that  there  is  no 
evidence  that  any  of  them  are  in  the  field  of  trade ; 
that  they  were  made  as  samples  and  were  given  out 
as  samples  in  lots  [16]  of  one  to  a  customer,  and 
that  those  that  are  in  actual  use  are  the  devices 
which  have  been  introduced  here,  and  which  show 
that  the  means  used  by  the  device  of  the  defendant 
are  entirely  different. 

To  go  back  for  a  moment,  by  way  of  summing 
up,  to  the  single  claim,  it  says: 

"In  a  coupling  for  spirally-wound,  flexible  con- 
duits, a  tubular  member  having  means  at  one  end 
adapted  to  be  affixed  to  the  wall  of  a  junction  box 
or  the  like,  the  other  end  of  said  coupling  being 
insertable  within  the  end  of  a  conduit,  and  having 
a  series  of  ribs  extending  substantially  at  right 
angles  to  the  major  axis  of  said  tubular  member 
and  adapted  to  engage  the  convolutions  of  the  con- 
duit, said  ribs  being  sequentially  disposed  in  stag- 
gered relation  along  the  outer  surface  of  the  con- 
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duit-engaging  portion  of  said  coupling  so  as  to  de- 
fine a  spiral  having  a  greater  helical  angle  than  the 
normal  helical  angle  of  the  convolutions  of  the 
conduit." 

Now,  since  this  claim  was  allowed,  the  portion  of 
it  relating  to  the  coupling,  while  not  abandoned,  is 
not  being  manufactured,  the  object  being  to  secure 
the  full  advantage  for  the  coupling,  regardless  of 
its  adaptation  to  a  box.  I  should  have  said  that  the 
adaptation  to  a  junction  box  has  been  [17]  prac- 
tically discarded,  and  the  emphasis  is  placed  upon 
I  coupling  to  be  used  wherever  a  coupling  is  neces- 
sary, and  the  two  elements  are  the  ribs  extending 
at  right  angles  to  the  major  axis,  and  the  ribs  being 
so  disposed  in  staggered  relation  that  they  define 
a  spiral  having  a  greater  helical  angle  than  the 
normal  helical  angle,  which  means,  of  course,  they 
are  spaced  farther  apart  than  are  ordinary  spaced 
convolutions  of  a  conduit. 

Now,  it  is  quite  evident  to  me  that  right  angle 
means  right  angle,  and  that  the  inventor  so  ex- 
emplified his  invention,  and  when  pinned  down  by 
the  Patent  Office  to  designate  the  embodiment  of 
the  invention,  he  says  that  he  chooses  as  the  em- 
bodiment Figure  2,  which  clearly  shows  a  right 
angle.  I  think  the  word  "substantially"  at  right 
angles  modifies  the  words  "right  angles"  very  much, 
and  is  intended  to  take  care  of  such  tolerances  as 
may  be  allowed  in  the  construction  of  devices  which 
are  not  in  the  realm  of  precision  devices  and  the 
construction  of  precision  instruments.  I  think  a 
coupling  which  contains  these  broken  convolutions 
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at  a  five  or  six-degree  angle  is  an  entirely  dif- 
ferent means.  I  am  also  of  the  view,  by  examining 
the  tubing  after  it  had  been  applied,  that  it  does 
show  a  pressure  at  different  places  when  the  ac- 
cused device  is  applied  than  when  the  patented 
device  is  applied.  The  accused  device  exercises  an 
outward  pressure,  while  the  patented  device 
achieves  a  locking  by  a  [18]  stretching  and  a 
spreading  of  the  convolution. 

I  think  the  result  is  difficult  to  determine,  because 
ultimately  all  that  is  achieved  is  to  lock  it  in  place, 
and  the  demonstrations  made  by  the  plaintiff  him- 
self, one  of  the  inventors,  show  that  even  the  prior 
art  resulted  in  a  locking,  because  when  he  used  it 
on  the  same  types  of  tubing,  which  he  brought  for 
use  with  his  own  device,  a  locking  process  resulted. 
Whether  it  is  tighter  or  looser  cannot  be  deter- 
mined, because  I  think  the  mere  fact  that  when  it 
was  applied  it  could  not  be  applied  by  hand,  but 
had  to  be  removed  by  the  use  of  pliers,  in  itself 
does  not  demonstrate  any  appreciable  difference  in 
the  results.  So  we  find  that  clearly  one  of  the  means 
used  by  the  accused  device  differs  from  the  others, 
and  because  it  is  an  angle  it  operates  in  a  different 
manner.  Whether  it  locks  more  tightly  and  can  be 
removed  more  easily,  I  think  is  immaterial,  because 
the  law  of  equivalents  does  not  require  that  there 
be  deviation  in  all  respects.  If  one  of  the  elements 
is  a  substantial  deviation,  denoting  invention,  there 
is  no  infringement. 

We  have  a  case  where  the  plaintiff  himself  in 
the  course  of  the  proceedings  in  the  Patent  Office 
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las  accepted  a  single  claim,  which  he  said  is  ex- 
emplified by  a  figure  which  clearly  shows  ridges 
)r  ribs  at  right  angles,  and  the  accused  devices  now 
n  commerce  and  manufactured  by  the  defendants 
ire  at  an  angle  and  operate  in  a  different  manner, 
Decause  the  pressure  [19]  is  applied  differently,  and 
inder  the  teachings  of  the  Schnitzer  case,  where 
pou  are  dealing  with  a  combination  old  in  the  art, 
'hat  in  itself  is  sufficient.  The  court  in  that  case 
said  that  the  infringing  device,  nevertheless,  "em- 
ploys as  one  of  its  elements  a  packing  different 
Prom  that  described  by  Lanninger,  and  that  the  two 
packings  do  not  function  in  the  same  way." 

The  result,  of  course,  is  the  same,  because  there 
we  had  a  flexible  joint.  It  is  quite  evident  to  me 
that  I  was  so  much  impressed  by  the  fact  that  they 
functioned  in  the  same  manner  and  that  the  result 
achieved  was  the  same  that  I  felt  that  there  was 
infringement. 

I  did  not  write  an  opinion  at  the  time.  However, 
even  if  I  wTere  to  feel,  as  I  sometimes  do,  that  I  am 
still  right  despite  what  the  Court  of  Appeals  did  to 
the  case,  nevertheless,  I  would  have  to  follow  the 
teachings  which  they  lay  down,  and  that  is  that 
when  we  are  dealing  with  the  claims  in  a  crowded 
field  that  have  been  delimited  by  the  Patent  Office, 
with  the  acquiescence  of  the  plaintiff,  to  a  particu- 
lar structure,  you  cannot  find  infringement  by  ap- 
plying it  to  other  structures,  in  which  at  least  one 
of  the  elements  is  different  and  which  does  not 
function  in  the  same  manner. 

Gentlemen,  I  have  indicated  the  grounds  for  my 
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opinion,  and  judgment,  therefore,  will  be  for  the  de- 
fendant. I  will  not  allow  costs  to  the  defendant,  and 
I  will  not  allow  attorneys'  [20]  fees. 

Mr.  Welsh :  May  we  have  twenty  days  to  submit 
findings  1 

The  Court :  Yes.  You  may  prepare  findings,  and 
you  may  submit  them  to  the  other  side,  and  they 
may  have  five  days  in  which  to  offer  any  objections 
they  desire. 

Thank  you,  gentlemen,  for  the  manner  in  which 
you  presented  the  case.  I  will  return  these  to  you. 
I  do  not  think  I  need  it,  and  it  merely  encumbers 
my  file.  There  is  one  in  the  file,  which  is  sufficient. 

[Endorsed] :   Filed  June  16,  1954. 


[Endorsed] :  No.  14399.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  D  &  H  Electric  Com- 
pany, a  corporation,  Appellant,  vs.  M.  Stephens 
Mfg.,  Inc.,  a  corporation,  and  Jack  McLoughlin, 
doing  business  as  McLoughlin  Sales,  Appellees. 
Transcript  of  Record.  Appeal  from  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division. 

Filed:    June  21,  1954. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14399 

)  &  H  ELECTRIC  COMPANY,  a  corporation, 

Plaintiff- Appellant, 
vs. 

iff.  STEPHENS  MFG.,  INC.,  a  corporation; 
JACK  McLOUGHLIN,  doing  business  as  Mc- 
LOUGHLIN  SALES;  DOE  ONE;  et  al., 
Defendants- Appellees. 

APPELLANT'S  STATEMENT  OF  POINTS 

Appellant  will  rely  upon  the  following*  points  on 
ippeal : 

1.  The  trial  court  erred  in  holding  that  defend- 
mts  were  not  guilty  of  infringing  United  States 
Letters  Patent  in  suit  2,475,322,  and  in  holding  that 
Dlaintiif  is  not  entitled  to  an  accounting  of  damages. 

2.  The  trial  court  erred  in  refusing  to  restrain 
lefendants  from  infringing  United  States  Letters 
Patent  in  suit  No.  2,475,322. 

3.  The  trial  court  erred  in  finding,  concluding 
tnd  holding  that  prior  patents  Adamson  1,494,524; 
Wilson  1,629,058,  Jacobi  1,973,170,  and  British  Pat- 
ent 22,310  anticipate  the  claim  of  the  patent  in  suit, 
except  for  the  arrangement  of  the  ribs  of  the  patent 
n  suit  substantially  at  right  angles  to  the  major 
ixis  of  the  tubular  portion  of  the  patented  com- 
3ination. 

4.  The  trial  court  erred  in  finding,  concluding 
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and  holding  that  defendants  avoided  infringement 
of  the  patent  in  suit  by  making  the  angularity  oi 
the  ribs  of  the  accused  device  from  85°  to  89°  toll 
the  major  axis  of  the  tubular  portion  of  said  device 
instead  of  making  them  precisely  at  right  angles 
(90°)  to  said  axis. 

5.  The  trial  court  erred  in  finding,  concluding 
and  holding  that,  by  file  wrapper  estoppel  or  other- 
wise, the  patentees  of  the  patent  in  suit  have  so 
limited  the  patent  claim  that  the  accused  device 
does  not  infringe. 

6.  The  trial  court  erred  in  finding,  concluding 
and  holding  that  the  accused  device  functions  in  a 
manner  materially  different  from  the  manner  in 
which  the  patented  device  functions. 

7.  The  trial  court  erred  in  finding,  concluding 
and  holding  that  the  clause  "ribs  extending  sub- 
stantially at  right  angles  (90°)  to  the  major  axis 
of  said  tubular  member",  as  used  in  the  claim  of 
the  patent  in  suit  must  be  so  construed  that  it 
cannot  embrace  a  construction  wherein  the  ribs  are 
disposed  at  an  angle  of  from  85°  to  89°  to  said 
major  axis. 

Dated  this  23rd  day  of  June,  1954. 

MASON  &  GRAHAM, 
/s/  By   COLLINS  MASON, 

Attorneys  for  Plaintiff -Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  June  24, 1954.  Paul  P.  O'Brien, 
Clerk. 
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[Title  of  U.  S.  Court  of  Appeals  and  Cause.] 

APPELLANT'S  DESIGNATION  OF  RECORD 

The  plaintiff-appellant  hereby  designates  the  fol- 
lowing identified  portions  of  the  record  which  it 
deems  necessary  for  consideration  of  the  appeal: 

1.  Complaint,  filed  November  17,  1952; 

2.  Answer  and  Counterclaim,  filed  May  28,  1953 ; 

3.  Answer  to  Counterclaim,  filed  June  1,  1953 ; 

4.  The  following  portions  of  reporter's  tran- 
script: Page  4,  lines  1  to  23,  inclusive;  commenc- 
ing at  page  10,  line  13,  to  and  including  page  107, 
line  19;  commencing  at  page  110,  line  1,  to  and  in- 
cluding page  157,  line  22; 

5.  The  following  portions  of  reporter's  separate 
transcript  of  proceedings  on  January  6,  1954,  con- 
taining opinion  delivered  orally  by  the  Court,  com- 
mencing at  page  2,  line  1,  and  continuing  to  page 
21,  last  line,  inclusive; 

6.  Plaintiff's  exhibits  1  to  34,  inclusive; 

7.  Defendants'  exhibits  A  to  D,  inclusive ; 

8.  Findings  of  Fact  and  Conclusions  of  Law, 
filed  March  9,  1954; 

9.  Final  Judgment  entered  March  9,  1954,  filed 
March  9,  1954; 

10.  Notice  of  Appeal; 

11.  Cost  Bond  on  Appeal; 
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12.  Order  Extending  Time  to  Docket  Appeal; 

13.  Concise  Statement  of  Points  on  Appeal; 

14.  Stipulation  and  Order  Extending  Time  to 
Docket  Appeal; 

15.  Designation  of  Portions  of  Record,  Proceed- 
ings, and  Evidence  to  be  Contained  in  the  Record 
on  Appeal  (DC) ; 

16.  This  Designation. 

The  Clerk  of  this  Court  is  requested  to  include 
in  the  printed  record  on  appeal  the  following  items 
above  specified:  1,  2,  3,  4,  5,  8,  9,  10,  11,  12,  13,  14, 
15  and  16. 

The  Clerk  of  this  Court  is  also  requested  to  pre- 
pare ten  (10)  copies  of  a  book  of  exhibits,  which 
shall  constitute  a  part  of  the  printed  record  on  ap- 
peal, to  include  the  following  exhibits:  1,  25,  26, 

27,  28. 

The  remainder  of  the  exhibits  are  to  be  treated 
and  handled  as  physical  exhibits. 

Dated  at  Los  Angeles,  California,  this  23rd  day 
of  June,  1954. 

MASON  &  GRAHAM, 
/s/  By   COLLINS  MASON, 

Attorneys  for  Plaintiff- Appellant 

Acknowledgment  of  Service  attached. 

[Endorsed] :  Filed  June  24, 1954.  Paul  P.  O'Brien, 
Clerk. 
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N.o  14399. 
IN  THE 


United  States  Court  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


D  &  H  Electric  Company,  a  corporation, 

Appellant, 
vs. 

M.  Stephens  Mfg.,  Inc.,  a  corporation,  and  Jack  Mc- 
Loughlin,  doing  business  as  McLoughlin  Sales, 

Appellees. 


APPELLANT'S    OPENING    BRIEF. 


This  is  an  appeal  by  the  plaintiff  below  from  that  part 
of  the  District  Court  judgment  [R.  27]  which  held  that 
the  appellees,  defendants  below,  had  not  infringed  the 
single  claim  of  United  States  Letters  Patent  in  suit  No. 
2,475,322  [Ex.  1,  R.  189].  The  judgment  also  held  the 
patent  to  be  valid.  Appellees  have  not  appealed  from  that 
portion  of  the  judgment. 

The  sole  issue  involved  in  this  appeal  is,  therefore, 
whether  the  judgment  of  non-infringement  is  erroneous; 
and  determination  of  this  issue  depends  upon  whether  or 
not  the  expression  "substantially  at  right  angles  to  the 
major  axis,"  in  the  patent  claim,  must  be  construed  as  ex- 
cluding a  slight  variation  of  from  1°  to  5°  from  the  right 
angular. 
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Statement   of   Jurisdiction. 


This  action  arises  under  the  patent  statutes  of  the 
United  States  [Complaint,  R.  3],  which  is  admitted  by 
the  defendants  [Answer,  R.  9].  The  District  Court'? 
judgment  was  entered  March  9,  1954  [R.  27],  and  appel- 
lant's notice  of  appeal  was  filed  March  8,  1954  [R.  28]. 
Jurisdiction  of  the  District  Court  is  founded  on  Title  28, 
Section  1338,  of  the  United  States  Code  and  jurisdiction 
of  this  Court  of  Appeals  is  founded  upon  Title  28,  Sec- 
tion 1292(4)  of  the  United  States  Code. 

Statement  of  the  Case. 

The  patent  in  suit  is  for  a  coupling  device  used  in  con- 
necting spiraled  flexible  conduits  (which  carry  electrical 
wires)  to  junction  boxes. 

Prior  to  the  invention  of  the  patent  in  suit,  coupling 
devices  for  this  purpose  employed  threads  which  mated 
with  the  spiraled  grooves  of  the  conduits.  The  coupling 
was  simply  screwed  into  the  conduit  and,  to  prevent  the 
conduit  from  escaping  from  the  coupling,  either  clamping 
rings  were  used,  or  setscrews  were  threaded  through  the 
coupling  to  bear  against  the  conduit,  or  a  collar  was  used 
to  bear  against  and  deform  the  inner  end  of  the  conduit. 
Such  prior  devices  are  exemplified  by  physical  Exhibits 
8,  9  and  12.  Those  prior  devices,  however,  gave  trouble 
because  the  connections  would  vibrate  loose  [R.  42,  44,  46] 
and  they  presented  difficulties  in  locking  the  conduit  to 
the  coupling  device  when  the  latter  was  mounted  in  an 
inaccessible  place  [R.  44]. 

The  coupling  device  of  the  patent  in  suit  overcame 
those  difficulties  by  using,  instead  of  mating  threads,  some 
longitudinally  spaced  ribs  arranged  in  two  diametrically 
opposed  groups,  and  being  disposed  substantially  at  right 
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angles  to  the  major  axis  of  the  coupling,  the  ribs  of  one 
group  being  so  staggered  relative  to  the  ribs  of  the  other 
group  as  to  define  a  spiral  whose  helical  angle  is  greater 
than  the  helical  angle  formed  by  the  convolutions  of  the 
conduit.  In  the  drawing  on  page  8  of  this  brief,  this 
helical  angle  is  illustrated  by  a  diagonal  line  intersecting 
one  of  the  upper  ribs  and  the  next  contiguous  lower  rib. 

By  providing  such  ribs,  and  so  arranging  them  relative 
to  each  other  and  relative  to  the  spiral  convolutions  of  the 
conduit,  it  is  possible,  by  relative  rotation  of  the  conduit 
and  coupling  device,  easily  to  insert  the  coupling  device 
in  the  end  of  the  conduit;  but,  if  an  attempt  is  made  to 
remove  the  device  from  the  conduit  by  rotation  in  the  op- 
posite direction,  the  ribs  "jam"  or  grip  against  the  inner 
surface  of  the  conduit,  thus  locking  the  parts  together 
until  forcibly  separated  by  a  suitable  tool  [see  Column  3, 
lines  21-57  of  the  specification  of  the  patent  in  suit,  R. 
189], 

Appellant  (assignee  of  the  patent  in  suit)  has  made  and 
sold  the  patented  coupling  device  since  1946  [R.  40], 
having  sold  over  four  million  of  them  up  to  the  time  of 
trial  [R.  50].  Specimens  of  appellant's  said  devices  are 
in  evidence  as  Exhibits  2,  3,  4  and  5.  Specimens  of  the 
standard  flexible  conduit  are  in  evidence  as  Exhibits  13- 
16,  inclusive.  It  will  be  seen  that  each  conduit  is  formed 
of  a  strip  of  metal  spirally  wound  to  form  spiraled 
grooves  in  the  nature  of  threads. 

Appellees  commenced  the  alleged  infringement  in  1951 
[R.  105],  after  seeing  appellant's  devices  [R.  123].  Ex- 
emplars of  the  accused  devices  are  in  evidence  as  Exhibits 
17-22,  33,  34,  inclusive. 

Appellees  base  their  contention  of  non-infringement  upon 
the  proposition  that  the  patent  claim  recites  that  the  ribs 
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of  the  coupling  are  disposed  "substantially  at  right  angles 
to  the  major  axis"  of  the  coupling,  and  that  [except  as  to 
Ex.  17]  appellees  avoid  the  patent  claim  by  disposing  the 
ribs  of  the  accused  devices  at  an  angle  to  the  major  axis 
which  varies  from  the  right  angular  only  by  from  one 
degree  in  the  smallest  device  to  five  degrees  in  the  largest 
device.  Appellees  urge,  in  support  of  this  contention, 
that  appellant  is  estopped  by  "file  wrapper  estoppel"  to 
assert  that  the  patent  claim  covers  any  coupling  device 
in  which  the  ribs  are  not  disposed  precisely  at  right 
angles  (90°)  to  the  major  axis  of  the  device  [Findings 
VIII,  R.  22  and  XII,  R.  25]. 

As  to  the  accused  device  of  Exhibit  17,  appellees  con- 
cede that  the  ribs  are  disposed  precisely  at  right  angles 
to  the  major  axis  [Finding  XI,  R.  24],  but,  despite  the 
fact  that  appellant  purchased  Exhibit  17  in  the  open 
market  [R.  138],  appellees  contend  that,  while  they  made 
the  devices  of  Exhibit  17,  they  passed  them  out  to  the 
trade  as  samples,  and  did  not  sell  them. 

It  is  appellant's  contention  that  there  is  no  such  "file 
wrapper  estoppel,"  that  such  an  inconsequential  variation 
in  the  disposition  of  the  ribs  from  the  right  angular  is 
embraced  within  the  language  "substantially  at  right 
angles,"  and  that,  in  any  event,  the  claim  is  entitled  to 
such  reasonable  interpretation  under  the  doctrine  of 
equivalents.  It  is  also  appellant's  contention  that  Exhibit 
17  should  have  been  adjudged  to  be  an  infringement  and 
its  further  manufacture  enjoined,  whether  or  not  the 
accused  devices  of  that  construction  were  sold. 

Appellees  have  failed  to  produce  any  prior  art  which 
was  not  cited  and  considered  by  the  Patent  Office  during 
prosecution  of  the  application  for  the  patent,  and  in  none 
of  that  art  is   there  any  showing  or   suggestion   of   the 


; 
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construction  claimed  by  the  patent  in  suit.  On  the  con- 
trary, the  prior  art  merely  discloses  couplings  having 
threads,  some  mutilated  and  some  continuous,  which  mate 
with  the  convolutions  of  the  conduit,  so  that  they  can  be 
screwed  into  the  conduit  or  unscrewed  therefrom  with 
equal  ease. 

It  is  submitted  that  no  inference  unfavorable  to  the 
patent  can  flow  from  the  fact  that  the  patent  contains  but 
a  single  claim,  because  the  patented  device  is  of  simple 
construction  and  is  amply  defined  by  the  single  claim.  The 
patent  application  originally  contained  several  claims, 
directed  to  several  different  species  of  the  invention  but, 
upon  requirement  by  the  Patent  Office  for  division,  the 
application  was  confined  to  the  one  species  of  the  patent 
claim. 

There  is  no  conflict  in  the  testimony  as  to  any  material 
matter.  Appellant's  expert  testified  that  the  accused  de- 
vices are,  in  every  material  respect,  identical  with  the 
structure  claimed  in  the  patent  [R.  86,  87]  and  operate 
in  the  same  manner  [R.  91].  The  only  witness  produced 
by  appellees  was  a  Mr.  Friedman,  an  officer  of  appellee 
Stephens  [R.  110],  who  did  not  contradict  appellant's 
expert.  He  did  testify  that  the  ribs  of  the  accused  de- 
vices provide  a  "better  grip"  because  they  are  thicker  or 
more  raised  than  the  ribs  on  appellant's  commercial 
couplings  [R.  Ill,  112],  but  the  patent  contains  no  limi- 
tation as  to  the  thickness  of  the  ribs.  Moreover,  he  tes- 
tified that  he  was  not  an  engineer,  and  confessed  that  he 
could  only  venture  an  assumption  as  to  how  the  accused 
device  operates  [R.  122-123]. 

Therefore  it  cannot  be  said  that  the  judgment  of  non- 
infringement was  arrived  at  by  resolving  any  conflict  of 
testimony.     From  the  findings  [R.  19]  and  the  oral  opin- 


ion  of  the  trial  judge  [R.  167],  it  appears  that  the  trial 
judge  arrived  at  the  judgment  from  his  own  examination 
of  the  file  wrapper  of  the  patent  in  suit  [Ex.  D],  which 
is  before  the  Court  in  this  appeal  for  independent  inter- 
pretation by  this  Court.  It  is  appellant's  contention  that 
there  is  nothing  in  the  file  wrapper,  or  in  the  patent  in 
suit,  which  shows  or  indicates  that,  in  using  the  term 
"substantially  at  right  angles"  in  the  patent  claim,  the 
patentees  intended  to  exclude  any  structure  in  which  the 
ribs  vary  from  the  right  angular  by  such  an  inconse- 
quential amount  as  one  to  five  degrees. 

The  Findings  of  Fact. 

Findings  I  and  II  are  merely  jurisdictional.  Finding 
III  is  immaterial  to  the  judgment  since  the  patent  was 
found  to  be  valid.  Findings  IV  and  V  merely  describe 
the  patent  in  suit.  Findings  VI  and  VII  are  immaterial 
to  the  judgment  since  the  patent  was  found  valid. 

The  only  findings  which,  if  supported  by  the  evidence, 
would  be  material  to  the  judgment,  are  VIII,  IX,  X, 
XI,  XII  and  XIII,  which  will  be  hereinafter  analyzed. 
It  is  appellant's  position  that  not  only  are  those  findings 
not  supported  by  the  evidence,  but  that  they  are  directly 
contrary  to  the  evidence  and  law. 

Specification   of   Errors. 

It  is  appellant's  contention  that  the  District  Court  erred 
in  each  of  the  following  respects : 

1.  In  holding  that  appellees  have  not  infringed  the 
patent  in  suit  [Pars.  1,  2,  4,  5,  6,  7  of  Statement  of  Points 
on  Appeal;  R.  185]. 

2.  In  holding  that  the  word  "substantially"  in  the 
patent  claim  is  not  to  be  interpreted  to  include  a  varia- 


■  of  1°  to  5°  [Findings  VI,  R.  21,  VIII,  R.  22  and 
I  R.  25,  and  Pars.  4-7  of  Statement  of  Points]. 

In  holding  that,  by  virtue  of  the  proceedings  in  the 
pit  Office  during  the  prosecution  of  the  application  for 
.patent  in  suit,  the  patentees  estopped  themselves  from 
[ending  that  the  term  "substantially  at  right  angles  to 
i  major  axis,"  can  be  construed  as  covering  a  slight 
iation  from  the  right  angular  of  from  1°  to  5°,  which 
iation  produces  no  change  in  openation  [Findings  VI, 
21,  VIII,  R.  22  and  XII,  R.  25],  and  Par.  5  of 
tement  of  Points.] 

I     In  finding  that  the  outside  diameter   of   appellees' 
ipling  is  greater  than  the  inside  diameter  of  the  normal 
iduit,  and  produces  a  different  mode  of  operation  [Find- 
IX,  R.  23;  and  Par.  6  of  Statement  of  Points.] 

i.  In  finding  that,  since  the  patented  device  and  the 
used  device  attain  an  old  result  of  securing  a  conduit 
a  coupling  there  cannot  be  infringement  although,  in 
accused  device  and  the  patented  device,  that  end  re- 
t  is  obtained  by  means  entirely  different  from  the 
ans  used  in  the  prior  art  [Finding  X,  R.  24;  and  Pars, 
nd  2  of  Statement  of  Points]. 

I.  In  failing  to  decree  infringement  and  injunctive 
ief  as  to  Exhibit  17  [Finding  XI,  R.  24;  and  Pars.  1-7 
Statement  of  Points]. 

7 .  In  finding  that  the  accused  couplings  have  ribs 
ich  are  at  a  2°  to  6°  angle  to  the  longitudinal  axis  of 
coupling,  and  in  finding  that  the  accused  devices  do 
:  have  ribs  substantially  at  right  angles  to  the  major 
is  of  the  couplings  [Finding  XIII,  R.  25;  and  Pars, 
tnd  7  of  Statement  of  Points]. 


ARGUMENT   OF   CASE. 

1.     The  Patent  in  Suit. 

The  coupling  device  of  the  patent  in  suit  is  illustrated 
by  the  following  drawing: 

HELICAL  ANGLE 
FORMED  BY  RIBS 

RIGHT  ANGLE  TO 
MAJOR  AXIS  ^_ 
^1 


rMAJOR  AXIS 
OF  COUPLING 


/ 
/ 
/ 
/ 

/ 
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HELICAL  ANGLE 
OF  CONDUIT 


COUPLING       CONDUIT 


It  comprises  a  tubular  member  1  whose  inner  end  9 
is  externally  threaded  so  that  it  can  be  screwed  in  a  journal 
box,  as  by  a  nut,  and  its  outer  end  is  provided  with  ex- 
ternal ribs  arranged  in  two  groups,  the  top  group  con- 
sisting of  two  ribs  and  the  bottom  group  consisting  of 
two  ribs.  The  ribs  of  the  top  group  are  staggered  in 
relation  to  the  ribs  of  the  lower  group  and  their  relative 
spacing  is  such  that  a  diagonal  line  drawn  to  interest  the 
end  ribs  will  define  a  helical  angle  which  is  greater  than 
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the  helical  angle  defined  by  the  spiral  convolutions  of  the 
conduit  into  which  the  coupling  is  to  be  inserted.  The 
helical  angle  of  the  spiral  of  the  conduit  is  illustrated  by 
a  diagonal  line  intersecting  like,  but  opposite,  parts  of 
any  two  contiguous  convolutions  of  the  conduit. 

The  helical  angle  formed  by  the  ribs  of  the  coupling, 
being  greater  than  the  helical  angle  of  the  convolutions 
of  the  conduit,  it  is  possible,  by  rotation  of  the  coupling 
device  in  one  direction  relative  to  the  conduit,  to  insert  the 
coupling  in  the  conduit,  because  the  ribs,  by  engaging 
the  wall  of  the  conduit,  tend  to  unwind  or  axially  extend 
the  conduit  (the  conduit  being  axially  expandable  because 
its  convolutions  loosely  engage  each  other),  allowing 
passage  of  the  ribs  inwardly  along  the  convolutions  of 
the  conduit.  However,  if  rotation  in  the  opposite  direc- 
tion is  attempted,  the  ribs  will  be  brought  into  jamming 
or  gripping  engagement  with  the  inner  surface  of  the 
conduit,  because  the  conduit  is  then  being  axially  con- 
stricted, or  "wound  up."  (See  Col.  3,  lines  21-52,  of 
the  patent  suit.) 

The  claim  of  the  patent  reads  as  follows : 

"In  a  coupling  for  spirally  wound,  flexible  con- 
duits, a  tubular  member  having  means  at  one  end 
adapted  to  be  affixed  to  the  wall  of  a  junction  box 
or  the  like,  the  other  end  of  said  coupling  being  in- 
sertable  within  the  end  of  a  conduit  and  having  a 
series  of  ribs  extending  substantially  at  right  angles 
to  the  major  axis  of  said  tubular  member  and  adapted 
to  engage  the  convolutions  of  the  conduit,  said  ribs 
being  sequentially  disposed  in  staggered  relation 
along  the  outer  surface  of  the  conduit-engaging  por- 
tion of  said  coupling  so  as  to  define  a  spiral  having 
a  greater  helical  angle  than  the  normal  helical  angle 
of  the  convolutions  of  the  conduit." 
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Appellant's  expert,  Mr.  Berry,  testified  from  drawings 
of  the  patented  couplings  and  of  the  accused  couplings, 
as  well  as  from  the  physical  devices  [Exs.  25-28,  R.  192- 
195,  Exs.  1-4,  17-22,  33,  34].  See  his  testimony  as 
follows : 

"Q.  Now,  what  is  the  purpose  of  the  spacing 
of  the  ribs  which  you  have  described  relative  to  the 
helical  angle  formed  by  the  convolutions  of  the  con- 
duit? A.  It  is  manifestly  for  the  purpose  of  effect- 
ing a  wedge  engagement  between  the  ribs  of  the 
coupling  and  the  internal  channels  of  the  conduit. 

Q.  Now,  in  order  to  obtain  the  free  entry  of  the 
coupling  into  the  conduit  and  then  have  it  become 
locked  in  the  manner  which  has  been  demonstrated 
here,  what  are  the  elements  shown  in  those  drawings 
which  are  essential  to  the  operation?  A.  The  rela- 
tive spacing  of  the  ribs,  plus  their  greater  helical 
angle  relative  to  the  helical  angle  of  the  spirals  of 
the  conduit." 

This  was  not  controverted  by  appellees.  It  is  clear, 
therefore,  that  the  augularity  of  the  ribs  to  the  major 
axis  is  not  critical. 

2.  All  the  Prior  Art  Offered  by  Appellees  Was  Con- 
sidered by  the  Patent  Office  and  Shows  Nothing 
More  Than  Couplings  Having  Threads  Mating 
With  the  Grooves  of  the  Conduit. 

There  being  no  issue  of  validity  involved  in  this  appeal, 
no  extended  discussion  of  the  prior  art  is  necessary. 
However,  the  remoteness  of  the  prior  art  [Ex.  C]  shows 
that  it  could  not  form  the  basis  of  any  file  wrapper 
estoppel  and  shows  that  the  structure  claimed  by  the  pat- 
ent in  suit  is  broadly  new. 
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The  prior  art  offered  by  appellees  was  cited  and  con- 
sidered by  the  Patent  Office,  and  consists  of  the  following 
patents,  all  included  in  the  volume  [Ex.  C]  : 
Adamson  1,494,524 

Wilson  1,629,058 

Jacobi  1,973,170 

Tiefenbacher  1,830,250 

Hunter  1,775,128 

Each  of  those  patents  shows  conventional  threads  which 
mate  with  the  spiral  of  the  grooves  of  the  conduit.  Some 
of  them  show  continuous  threads  and  others  show  con- 
ventional interrupted  threads.  Interrupted  threads  are 
commonly  used  where  it  is  desired  to  quickly  thread  two 
members  together.  That  is,  the  male  threaded  member  is 
inserted  into  the  female  threaded  member  until  the  threads 
are  in  alignment,  and  then  the  threads  are  meshed  by 
simply  turning  the  male  member  a  half  or  quarter  revo- 
lution [R.  152].  However,  they  do  not  effect  any  jam- 
ming or  locking  action. 

It  is  to  be  noted  that,  in  none  of  the  prior  art,  is  there 
any  showing  or  suggestion  of  providing  ribs  and  so  spac- 
ing and  staggering  them  in  relation  to  the  spiral  of  the 
conduit  that  they  define  a  helical  angle  greater  than  the 
helical  angle  of  the  convolutions  of  the  conduit. 

Even  if  the  interrupted  threads  of  the  prior  art  could 
be  considered  as  "ribs,"  still  they  lack  the  jamming  or 
locking  function  provided  by  arranging  them  to  produce 
this  greater  helical  angle,  so  essential  in  the  patented 
structure. 
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3.  The  Claim  of  the  Patent  in  Suit  Is  Not  Limitec 
to  the  Coupling  Having  Ribs  Extending  Precisel} 
at  Right  Angles  to  the  Major  Axis. 

Appellant  submits  that  there  is  no  sound  basis  for  the 
holding  of  the  trial  court  that,  in  using  the  term  "sub- 
stantially at  right  angles  to  the  major  axis"  in  the  claim 
of  the  patent  in  suit,  the  patentees  precluded  themselves 
from  contending  that  the  accused  device,  which  provides 
all  the  advantages  of  the  invention,  avoids  infringement 
by  simply  varying  that  angle  by  1-5  degrees. 

In  writing  the  claim,  the  patentees  were  distinguishing 
the  composite  structure  from  couplings  assemblies  having 
conventional  mating  threads,  and  the  statement  must  be 
construed  in  conjunction  with  the  other  elements  of  the 
claim,  reading: 

"said  ribs  being  sequentially  disposed  in  staggered 
relation  along  the  outer  surface  of  the  conduit-en- 
gaging portion  of  said  coupling  so  as  to  define  a 
spiral  having  a  greater  helical  angle  than  the  normal 
helical  angle  of  the  convolutions  of  the  conduit/' 

As  appellant's  expert  testified  [R.  86],  the  essence  of 
the  novelty  of  the  patent  resides  in  this  prescribed  disposi- 
tion of  the  ribs  which  produces  this  relatively  greater 
helical  angle;  and  the  angular  relation  of  the  ribs  to  the 
major  axis  does  not  alter  the  helical  angle  which  they 
form  [R.  91]. 

There  is  nothing  in  the  patent  specification  to  indicate 
that  there  is  anything  critical  in  having  the  ribs  disposed 
precisely  or  essentially  at  right  angles. 

The  mere  fact  that  the  patentees  stated  that  the  ribs 
are  disposed  "substantially"  at  right  angles,  must  presup- 
pose that  some  tolerance  or  variation  was  intended. 
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.'he  Law  Relating  to  Use  of  Term  'Substantially"  in  Patent 
Claims. 

In  fact,  the  word  "substantially"  is  always  implied  in 
i  patent  claim,  whether  used  or  not,  so  as  to  give  pro- 
ection  against  minor  technical  departures. 

Mitsher   Foundation,    I  tic.    v.    Alba    Trading    Co., 
Inc.,  150  F.  2d  885,  889. 

In  the  latter  case,  Judge  Learned  Hand  said: 

".  .  .  'substantially'  is  not  of  itself  fatal  to  a 
claim;  Eibel  Process  Co.  v.  Minnesota  &  Ontario 
Paper  Company,  261  U.  S.  45,  65:  indeed  it  must 
always  be  implied  in  every  claim,  even  when  not  in- 
troduced, and  adds  nothing  when  it  is.  Were  this 
not  true,  few  patents  could  give  any  protection  for 
some  departures  from  the  precise  disclosure  are 
nearly  always  possible  without  losing  the  benefit  of 
the  invention.  .  .  .  Finally,  'substantially  free 
of  fibres'  means  'filtered'  or  'centrifuged'  (p.  2,  col. 
1,  lines  60,  61:  lines  74,  75).  It  is  impossible  to 
suppose  that  anyone  who  really  wishes  to  respect 
the  patent  would  have  any  difficulty  in  identifying 
what  the  claim  covered." 

The  Courts  recognize  that  the  word  "substantially"  is 
used  in  patent  claims  to  prevent  literal  avoidance  of  in- 
fringement by  minor  changes. 

Crosley    Corp.    v.    Westinghousc,    52    Fed.    Supp. 
884  (D.  C.  W.  D.  Pa.). 

A  careful  review  of  the  decisions  shows  that  the  courts, 
practically  unanimously,  have  interpreted  use  of  the  word 
"substantially"  in  patent  claims  as  denoting  that  some 
tolerance  or  variation  is   intended,   so  long  as   it   is  not 
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enough   variation    to    lose    the    benefits    of    the    inventive 
concept. 

Moss  v.  Patter son-Ballagh  Corp.,  89  Fed.   Supp. 

619,  627,  Affd.  201  F.  2d  403  (9th  Cir.) ; 
Bianchi  v.  Barili,  168  F.  2d  793,  799  (9th  Cir.); 
Application  of  Curley,  158  F.  2d  300,  304  (C.  C. 

P.  A.); 
Engineer  Co.  v.  Hotel  Astor,  226  Fed.  779,  781, 

(D.  C.  S.  D.  N.  Y.); 
Hazeltine  Corporation  v.  A.  H.  Grebe  &  Co.,  21 

F.  2d  643,  645  (D.  C.  E.  D.  N.  Y.) ; 
Pittsburgh  Iron  &  Steel  Foundries  Co.  v.  Seaman- 

Sleeth  Co.,  236  Fed.  756  (D.  C.  W.  D.  Pa.) ; 
Robins  v.  Wettlaufer,  81  F.  2d  882,  892   (C.  C. 

P.  A.); 
Stub  nit  z-Greene  Spring  Corp.  v.  Fort  Pitt  Bedding 

Co.,  110  F.  2d  192,  198  (6th  Cir.). 

Appellees  have  not  made  any  showing  whatsoever  to 
the  effect  that  the  slight  variation  of  the  angle  of  their 
ribs  from  the  right  angular  produces  any  difference  in 
operation.  Appellant's  expert  testified  [R.  91]  that  the 
only  difference  it  could  possibly  make  would  be  to  cause 
the  ribs  to  engage  the  walls  of  the  conduit  convolutions 
a  moment  quicker.  That,  however,  only  affects  the  rela- 
tive efficiency  of  the  accused  devices,  not  their  mode  of 
operation. 

4.     There  Is   No  File  Wrapper   Estoppel. 

Findings  VIII  [R.  22]  and  XII  [R.  25]  disclose  that 
the  trial  judge  based  his  ruling  of  non-infringement  upon 
his  own  interpretation  of  the  file  wrapper  of  the  patent  in 
suit  [Ex.  D]. 

Those  findings  also  indicate  that  the  trial  judge  based 
his  holding  upon   his   interpretation   of   the   file   wrapper 
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proceedings  relating  to  claim  2  of  the  application  (which 
natured  as  the  claim  of  the  patent),  and  claim  10  of  the 
.pplication,  which  was  canceled. 

Analysis  of  the  file  wrapper  discloses  the  following 
acts:  In  its  first  action,  the  Patent  Office  held  that  the 
pplication  showed  and  claimed  three  different  inventions 
nd  required  division.  In  the  first  response  by  the  pat- 
ntees.  they  canceled  most  of  the  claims  because  of  the  re- 
tirement for  division,  and  amended  claim  2,  as  follows : 
n  its  original  form,  claim  2  merely  referred  to  the  ribs 
IS  "radially  extending,"  which  was  amended  to  read  that 
he  ribs  extended  "substantially  at  right  angles  to  the 
najor  axis."  Also,  as  originally  filed,  claim  2  did  not 
ecite  the  staggered  relationship  of  the  ribs,  and  was 
.mended  to  recite  said  staggered  relationship.  With  that 
mendment,  the  patentees  presented  the  following  ar- 
;ument : 

"Claim  2  as  amended  is  believed  to  be  allowable  in 
defining  the  tubular  member  as  having  a  series  of 
ribs  extending  substantially  at  right  angles  to  the 
major  axis  thereof  and  disposed  in  staggered  rela- 
tion to  define  a  spiral  having  a  greater  helix  angle 
than  the  normal  helix  angle  of  the  conduit." 

Tn  the  next  Patent  Office  action,  claim  2  was  allozved 
md  claim  10  was  rejected.  In  responding  to  that  action, 
he  patentees  amended  claim  10  to  read  as  follows: 

"10.  A  device  for  providing  an  end  of  a  spirally 
wound,  flexible  conduit  with  a  means  of  attachment 
to  an  object  comprising,  a  tubular  member  having 
means  at  one  end  adapted  to  be  connected  to  said 
object  and  means  at  the  other  end  adapted  to  be  in- 
teriorly engage  a  plurality  of  convolutions  of  said 
conduit  and  incident  to  such  engagement  to  effect  a 
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stretching  action  between  adjacent  convolutions  sc 
engaged,  said  last  named  means  including  a  serie: 
of  ribs  on  the  exterior  of  said  tubular  membet 
adapted  to  engage  the  convolutions  of  the  conduit 
and  define  a  spiral  having  a  greater  helical  angle 
than  the  normal  helical  angle  of  the  convolutions  oi 
said  conduit." 

It  will  be  observed  that  said  claim  10  was  couched 
largely  in  terms  of  function  and  failed  to  recite  the  stag-i 
gered  arrangement  of  the  ribs  so  necessary  to  cause  them: 
to  define  a  helical  angle  greater  than  that  of  the  conduit.1 
Nor  did  it  recite  the  substantially  right  angular  arrange- 
ment of  the  ribs.  //  it  had  been  amended  to  specify  these 
structural  elements,  it  would  have  been  in  substance  the 
same  as  claim  2  zvhich  had  already  been  allowed. 

In  the  next  Patent  Office  action,  said  claim  10  was 
again  rejected  and  was  then  canceled,  the  patent  being 
passed  to  issue  with  the  allowed  claim  2. 

Nowhere  in  the  prosecution  of  the  application  for  the 
patent  was  anything  said  which  signified  that  the  term 
"substantially  at  right  angles"  in  the  claim  had  any  crit- 
ical significance;  and  nowhere  was  it  argued,  as  recited 
in  finding  VIII,  that  the  only  novelty  in  the  claim  was 
the  substantially  right  angular  disposition  of  the  ribs. 
The  Patent  Office  never  at  any  time  criticized  or  inter- 
preted the  use  of  the  term  "substantially." 

As  shown  by  the  oral  opinion  [R.  167],  in  making 
its  interpretation  of  the  file  wrapper,  the  trial  court  cited, 
as  authority,  the  case  of  Schnitzer  v.  California  Corru- 
gated Culvert  Co.,  140  F.  2d  275  (9th  Cir.).  However, 
an  examination  of  the  opinion  in  that  case  shows  that 
the  facts  were  not  at  all  analogous  to  those  of  the  instant 
case.  There,  the  patent  was  for  a  combination  of  ele- 
ments one  of  which  was  a  packing  specified  in  the  claim 
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s  having  a  flange  frictionally  retained  in  a  groove,  the 
ngagement  of  the  flange  in  the  groove  serving  to  retain 
t  in  place.  Such  a  packing  was  known  as  a  "hat"  pack- 
ng  because  the  flange  was  similar  to  the  brim  on  a  hat. 
iowever,  in  the  accused  device  there  involved,  a  U-  or 
/"-shaped  packing  was  used  which  had  no  such  flange  and 
vhich  was  held  in  place  by  the  pressure  of  the  water 
ipon  the  two  lips  of  the  V.  The  evidence  in  the  case 
howed  that  there  was  a  generally  recognized  material 
[istinction  between  "hat"  packings  and  U  or  V  packings, 
rhe  file  wrapper  of  the  patent  involved  showed  that,  to 
>vercome  rejection  of  the  patent  claim,  the  patentee  ar- 
nied  to  the  effect  that  a  prior  art  patent  (which  showed 
i  U-shaped  packing)  did  not  showr  a  packing  having  a 
lange  clamped  in  a  groove,  and  avoided  the  rejection  by 
his  argument.  Consequently,  the  patentee  there  was 
:learly  estopped  to  contend  that  the  U-shaped  packing 
lsed  by  the  defendant,  and  having  a  counterpart  in  the 
>rior  art,  was  the  equivalent  of  a  packing  having  the 
lange  as  specified  in  the  patent  claim. 

5.     The  Accused  Devices  Infringe. 

The  accused  devices  are  in  evidence  as  Exhibits  17-22, 
53  and  34  and  are  compared  with  the  patented  couplings 
n  drawing  Exhibits  25-28  [R.  192-195].  They  are  all 
substantially  the  same,  except  for  size. 

Those  exhibits,  and  the  testimony  of  appellant's  ex- 
pert, Mr.  Berry,  show  that  the  accused  devices  have  ribs 
vhich  vary  from  the  right  argular  (to  the  major  axis) 
dv  only  1  to  5  degrees,  and  which  are  sequentially  dis- 
posed in  staggered  relation  along  the  outer  surface  of 
:he  coupling  so  as  to  define  a  spiral  having  a  greater 
lelical  angle  than  the  normal  helical  angle  of  the  convo- 
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lutions  of  the  conduit.     There  is  no  issue  as  to  what  is 
meant  by  a  "normal"  conduit  [see  Finding  IX,  R.  23]. 

Appellant's  expert  testified  that  the  relative  spacing  of 
the  ribs,  and  the  helical  angle  formed  by  the  spacing  in 
relation  to  the  conduit,  are  the  same  as  in  the  patented 
couplings  [R.  86,  et  seq.];  that  the  ribs  of  the  accused 
devices  are  substantially  at  right  angles  to  the  major 
axis  (the  slight  variation  from  the  right  angular  not 
affecting  the  function  or  mode  of  operation)  [R.  93] ;  and 
that  the  accused  devices  and  the  patented  device  function 
in  the  same  manner  [R.  91].  He  further  testified  that 
the  only  possible  effect  of  the  slight  variation  from  the 
right  angular  in  the  disposition  of  the  ribs  of  the  accused 
devices  would  be  that  the  ribs  could  possibly  engage  the 
wall  of  the  conduit  slightly  quicker,  which,  however,  does 
not  affect  the  mode  of  operation  [R.  91]. 

Appellees  offered  no  evidence  to  contradict  this  show- 
ing. Appellees'  only  witness,  Mr.  Friedman,  testified 
that  because  the  ribs  of  the  accused  devices  are  slightly 
thicker  than  the  ribs  of  appellant's  commercial  product, 
they  get  a  "better  grip" ;  but  Mr.  Friedman  concedes  that 
he  was  not  an  engineer  and  could  only  guess  as  to  how 
the  accused  devices  function  [R.  122-123].  Moreover, 
as  pointed  out  hereinbefore,  the  claim  of  the  patent  in 
suit  does  not  specify  any  particular  thickness  of  the  ribs, 
and,  in  any  event,  it  does  not  avoid  infringement  to 
make  an  accused  device  more  or  less  efficient  than  a  pat- 
ented device. 

Matthews  v.  Allen,  182  F.  2d  824,  828  (4th  Cir.) ; 

Weiss  v.  R.  Hoe  &  Co.,  109  F.  2d  722,  726  (2d 
Cir); 

Angelas  Sanitary  Can  Mack.  Co.  v.  JVilson,  7  F. 
2d  314,  318  (9th  Cir.). 
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Finding  IX. 
There  is  no  evidence  to  support  finding  IX   [R.  23],  to 

e  effect  that  "the  outside  diameter  of  defendants'  cou- 
|ngs  is  greater  than  the  inside  diameter  of  the  normal 
ndnit"  causing  the  defendants'  coupling  to  operate  in 
mode  different  from  plaintiff's.  It  may  be  that  this 
lates  to  the  testimony  of  Mr.  Friedman  that  the  accused 
bs  were  thicker  and  thus  obtained  a  "better  grip,"  but 

pointed  out  hereinbefore,  that  does  not  affect  the  mode 

operation. 

Finding  XIII. 

Also,  Finding  XIII  [R.  25],  to  the  effect  that  the  ribs 
the  accused  devices  are  at  2°  to  6°  angle  to  the  longi- 
dinal  axis  of  the  couplings,  is  directly  contrary  to  the 
idence.  See  Exhibits  17-22,  33,  34  and  Exhibits  25-28. 
''hat  that  finding  probably  intended  was  that  said  ribs 
fried  from  the  right  angular  by  2°  to  6°.  That  part  of 
e  finding  which  recites  that  the  accused  couplings  do 
)t  have  ribs  disposed  "substantially  at  right  angles"  to 
e  major  axis  is  contrary  to  law  and  contrary  to  the 
idisputed  testimony  of  appellant's  expert,  is  herein- 
:fore  pointed  out. 

This  Court,  in  discussing  infringement  in  Bianchi  v. 
arili,  168  F.  2d  793,  801  (9th  Cir.),  said: 

"It   is   also  a   question   of   substance,    and   not   of 

nomenclature.  It  is  not  to  be  settled  by  striving  to 

ascertain    the  difference    between    tweedledum    and 
tweedledee. 

"In  Hydraulic  Press  Mfg.  Co.  v.  Williams,  White 
&  Co.,  7  Cir.,  165  F.  2d  489,  492,  the  court  said: 

"  Tn  determining  the  question  of  infringement,  the 
court  is  not  to  judge  about  similarities  or  differences 
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by  the  names  of  things,  but  is  to  look  at  the  machines 
or  their  several  devices  or  elements  in  the  light  of 
what  they  do,  or  what  office  or  function  they  per- 
form, and  how  they  perform  it.  [Case  cited] 
*  *  *  One  does  not  escape  infringement  by  pro- 
viding a  single  element  which  fully  responds  to  a 
plurality  of  elements  in  the  patent.      [Case  cited]' 

"So  here,  Bianchi  did  not  escape  infringement  by 
putting  all  his  cutters  on  one  roller,  for  he  thereby 
was  'providing  a  single  element  which  fully  responds 
to  a  plurality  of  elements  [*.  e.,  two  cutting  rollers] 
in  the  patent'.  Indeed,  as  we  have  already  noticed, 
Bianchi  himself  conceded  that  the  rollers  can  be  put 
'any  way  you  want  to.' 

"Nor  need  the  substantial  indentity  between  the 
two  machines  be  demonstrated  to  a  mathematical 
certainty.  In  City  of  Grafton,  W.  V.,  v.  Otis  Ele- 
vator Co.,  4  Cir.,  166  F.  2d  816,  821,  the  following 
language  was  used: 

"  'Rarely  do  we  find  an  example  of  what  might 
be  called  perfect  infringement.  No  patent  infringer 
would  be  so  silly  as  to  make  and  vend  a  device  sim- 
ilar in  every  minute  detail  to  a  patent.  Infringe- 
ment connotes,  between  the  patent  and  the  accused 
device,  merely  correspondence  as  to  the  substantial, 
dominate  and  essential  elements.  Any  other  view 
would  make  of  a  patent  a  foolish  and  fatuous  thing.'  1 

See  also: 

Pointer  v.  Six  Wheel  Corp.,  177  F.  2d  153,   162 
(9th  Cir.); 

Sanitary  Refrigerator  Co.  v.   Winters,  280  U.   S. 
30,  74  L.  Ed.  147. 
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The   Doctrine  of  Equivalents. 

Even  if,  because  of  the  use  of  the  word  "substantial" 
i  the  patent  claim,  it  could  properly  be  said  that  the  ac- 
used  devices  are  not  strictly  within  the  language  of  the 
laim,  still  it  is  the  policy  of  the  courts  to  preserve  to 
atentees  the  benefits  of  their  inventions  by  applying  the 
octriue  of  equivalents.  As  said  in  Graver  Tank  Co. 
■.  Linde  Air  Products  Co.,  339  U.  S.  605,  94  L.  Ed. 
097,  1101: 

"In  determining  whether  an  accused  device  or 
composition  infringes  a  valid  patent,  resort  must  be 
had  in  the  first  instance  to  the  words  of  the  claim. 
If  accused  matter  falls  clearly  within  the  claim,  in- 
fringement is  made  out  and  that  is  the  end  of  it. 

"But  courts  have  also  recognized  that  to  permit 
imitation  of  a  patented  invention  which  does  not 
copy  every  literal  detail  would  be  to  convert  the  pro- 
tection of  the  patent  grant  into  a  hollow  and  useless 
thing.  Such  a  limitation  would  leave  room  for — 
indeed  encourage — the  unscrupulous  copyist  to  make 
unimportant  and  insubstantial  changes  and  substitu- 
tions in  the  patent  which,  though  adding  nothing, 
would  be  enough  to  take  the  copied  matter  outside 
the  claim,  and  hence  outside  the  reach  of  law.  One 
who  seeks  to  pirate  an  invention,  like  one  who  seeks 
to  pirate  a  copy-righted  book  or  play,  may  be  ex- 
pected to  introduce  minor  variations  to  conceal  and 
shelter  the  piracy.  Outright  and  forthright  duplica- 
tion is  a  dull  and  very  rare  type  of  infringement. 
To  prohibit  no  other  would  place  the  inventor  at  the 
mercy  of  verbalism  and  would  be  subordinating  sub- 
stance to  form.  It  would  deprive  him  of  the  benefit 
of  his  invention  and  would  foster  concealment  rather 
than  disclosure  of  inventions,  which  is  one  of  the 
primary  purposes  of  the  patent  system. 
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'The  doctrine  of  equivalents  evolved  in  response 
to  this  experience.  The  essence  of  the  doctrine  is* 
that  one  may  not  practice  a  fraud  on  a  patent. 
Originating  almost  a  century  ago  in  the  case  of 
Winans  v.  Denmead  (US)  15  How  330,  14  L  ed 
717,  it  has  been  consistently  applied  by  this  Court 
and  the  lower  federal  courts,  and  continues  today 
ready  and  available  for  utilization  when  the  proper 
circumstances  for  its  application  arise.  'To  temper 
unsparing  logic  and  prevent  an  infringer  from  steal- 
ing the  benefit  of  the  invention'  a  patentee  may  in- 
voke this  doctrine  to  proceed  against  the  producer 
of  a  device  'if  it  performs  substantially  the  same 
function  in  substantially  the  same  way  to  obtain  the 
same  result.'  Sanitary  Refrigerator  Co.  v.  Winters, 
280  US  30,  42,  74  L  ed  147,  156,  50  S  Ct  9." 

Conclusion. 

Appellant  respectfully  submits  that  since  the  patent  in 
suit  has  been  declared  valid,  and  since  the  holding  of 
non-infringement  is  predicated  upon  findings  unsupported 
by  the  evidence,  the  judgment  should  be  reversed. 

Respectfully  submitted, 

Mason  &  Graham, 
Collins  Mason, 
William  R.  Graham, 

Attorneys  for  Appellant. 
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vs. 

A.  Stephens  Mfg.,  Inc.,  a  corporation,  and  Jack  Mc- 
Loughlin,  doing  business  as  McLoughlin  Sales, 

Appellees. 


APPELLEE'S  BRIEF. 


I. 
STATEMENT  OF  JURISDICTION. 

Appellee  concedes  that  both  the  District  Court  and  the 
"ourt  of  Appeals  have  jurisdiction  of  this  case.  We 
lereby  adopt,  as  our  own,  Appellant's  statement  of  juris- 
liction. 

II. 
QUESTION   PRESENTED. 

The  question  presented  to  this  court  is  simply  whether 

>r   not   the   trial   court's   Findings   of    Fact   are  "clearly 

erroneous"   within  the  meaning  of   Rule   52(a),  Federal 
3.ules  of  Civil  Procedure. 
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III. 
SUMMARY  OF  ARGUMENT. 

Appellee  respectfully  submits  that  far  from  being 
"clearly  erroneous,"  the  Findings  of  the  trial  court  are 
the  only  ones  consistent  with  the  evidence.  The  record 
discloses  that  the  accused  device  achieves  an  old  result 
by  a  means  and  an  operation  different  from  that  taught 
in  the  patent  in  suit.  The  patent  teaches  the  disposition 
of  ribs  at  "substantially  right  angles"  to  the  axis  of  the 
sleeve.  The  accused  device,  on  the  other  hand,  contains 
interrupted  threads  which  are  disposed  at  varying  degrees 
from  the  right  angle  ranging  from  1°  in  the  smallest 
coupler  to  5°  in  the  largest  coupler. 

This  choice  of  a  different  means  results  in  an  entirely 
different  operation  or  function.  The  patent  describes  a 
jamming  or  cross-threading  operation  which  has  the  ef- 
fect of  stretching  the  conduit  lengthwise  or  axially.  [R. 
pp.  47,  68,  113.]  The  accused  device  operates  by  the 
simple  expedient  of  inserting  a  larger  object  into  a  smaller 
one,  thus  causing  an  outward  pressure  on  the  inside  of  the 
conduit.  [R.  pp.  113-114,  122.]  In  other  words,  the 
patented  method  of  operation — the  cross-threading  or 
jamming — is  not  utilized  by  Appellee's  device.  The  physi- 
cal evidence  demonstrates  that  the  difference  of  one  to 
five  degrees  has  the  effect  of  making  the  accused  device 
"fit"  the  flex,  whereas  the  whole  purpose  of  the  limited 
patent  granted  Appellant  is  to  cause  the  connector  to  "mis- 
fit" the  flex. 
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IV. 
ARGUMENT. 

A.     Unless    "Clearly    Erroneous,"    the    Trial    Court's 
Findings  Will  Not  Be  Disturbed  on  Appeal. 

Findings  of  patentability,  infringement  and  equivalence, 
or  the  absence  thereof,  are  determinations  of  fact  which 
will  not  be  upset  on  appeal  unless  they  are  "clearly  er- 
roneous." 

Fed.  Rules  of  Civ.  Proc.,  Rule  52(a) ; 

Graver  Tank  and  Mfg.  Co.  v.  Linde  Air  Products, 
339  U.  S.  605,  609-611,  70  S.  Ct.  854,  94  L.  Ed. 
1097; 

Jacuzzi  v.  Berkeley  Pump  Co.,  191  F.  2d  632,  634 
(C.  A.  9,  1951); 

Patterson-BaUagh  Corp.  v.  Moss,  201  F.  2d  403 
(G  A.  9,  1953); 

Leishman  v.  General  Motors,  191  F.  2d  522  (C.  A. 
9,  1951),  cert.  den.  342  U.  S.  943. 

The  Supreme  Court  in  the  Graver  Tank  case  stated  at 
page  609: 

"A  finding  of  equivalence  is  a  determination  of 
fact  *  *  *.  Like  any  other  issue  of  fact,  final 
determination  requires  a  balancing  of  credibility,  per- 
suasiveness and  weight  of  evidence.  It  is  to  be  de- 
cided by  the  trial  court  and  that  court's  decision, 
under  general  principles  of  appellate  review,  should 
not  be  disturbed  unless  clearly  erroneous.  Particu- 
larly is  this  so  in  a  field  where  so  much  depends  upon 
familiarity  with  specific  scientific  problems  and  prin- 
ciples not  usually  contained  in  the  general  storehouse 
of  knowledge  and  experience." 


The  Court  of  Appeals  for  the  Seventh  Circuit  discussed 
the  Graver  Tank  case  and  then  remarked : 

"Thus,  there  is  no  room  longer  to  doubt  that  the 
issues  most  prevalent  in  patent  litigation,  and  particu- 
larly those  of  validity  or  invalidity,  infringement  or 
non-infringement,  are  issues  of  fact  and  that  a  find- 
ing by  the  trial  court  on  such  issues  is  within  the 
terms  of  Rule  52(a)     *     *     *." 

Hazeltine  Research  v.  Admiral  Corp.,  183  F.  2d 
953,  955. 

The  Hazeltine  case  was  cited  with  approval  by  this  court 
in  Leishman  v.  General  Motors,  191  F.  2d  522. 

B.  The  Evidence  Supports  the  Court's  Finding  That 
Appellant's  Coupler  Is  Not  "Equivalent"  to  the 
Teaching  of  the  Patent  in  Suit. 

To  be  "equivalent"  the  accused  device  must  perform 
substantially  the  same  function  in  substantially  the  same 
way  to  obtain  the  same  result. 

Patter son-Ballagh  Corp.  v.  Moss,  201  F.  2d  403 
(C.  A.  9,  1953). 

The  range  of  equivalents  depends  upon  the  degree  of 
invention,  and  if  the  patent  is  for  a  slight  improvement 
on  an  old  device,  the  range  of  equivalents  is  very  narrow. 
The  range  of  equivalents  cannot  be  extended  to  cover 
means  which  have  clear  antecedents  in  the  prior  art. 

Ganter  v.  Unit  Venetian  Blind,  89  Fed.  Supp.  479 
(D.  C.  Calif.,  1950). 

If  one  of  the  elements  of  the  claim   is   omitted   in  the 
accused  device,  there  is  no  infringement. 

Simons  v.  Davidson,  106  F.  2d  518  (C.  C.  A.  9, 

1939) ; 
Edwards  v.  Hychex,  171  F.  2d  259  (C.  C.  A.  7, 
1948). 
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1.     The    "Means"    Used    Is    Different. 

Appellant's  own  evidence  demonstrates  that  the  D  &  H 
coupling  and  patent  require  ribs  that  describe  an  angle 
of  ninety  degrees  to  the  longitudinal  axis  of  the  coupling, 
whereas  Appellee's  device  contains  protuberances  that 
vary  from  one  to  five  degrees  off  the  right  angle.  Ap- 
pellant's expert  witness,  Mr.  Berry,  testified  that  the  ribs 
on  the  D  &  H  coupling  extend  perpendicular  to  the  longi- 
tudinal axis.  [R.  p.  83.]  This  same  witness  introduced 
Plaintiff's  Exhibits  26,  27  and  28,  which  reveal  that  Ap- 
pellee's couplers  vary  3.5°,  2°  and  5°  respectively,  from 
the  perpendicular.  [R.  p.  90.]  Appellant's  witness  Hor- 
ton  later  testified  that  the  smallest  coupling  manufactured 
by  Appellee  formed  a  right  angle  to  the  axis  of  the  sleeve. 
But  after  the  court  pointed  out  to  the  witness  that  he 
could  clearly  see  the  angle,  Appellant's  Counsel  measured 
the  device  and  found  it  to  be  one  degree.  [R.  pp.  MO- 
MI.]  Appellee's  witness  Friedman  testified  that  the  ribs 
on  his  device  are  about  3^4  degrees  off  the  right  angle. 

But  appellant  maintains  that  since  the  single  claim  al- 
lowed by  the  Patent  Office  uses  the  phrase  "substantially 
at  right  angles,"  there  is  infringement.  The  trial  judge 
found  that  the  word  "substantially,"  as  used  in  the  claim, 
"*  *  *  is  intended  to  take  care  of  such  tolerances  as 
may  be  allowed  in  the  construction  of  devices  which  are 
not  in  the  realm  of  precision  devices  and  the  construction 
of  precision  instruments."  [R.  p.  181,  see  also  p.  100.] 
The  evidence  and  all  reasonable  inferences  therefrom  sup- 
ports this  conclusion. 


In  Moss  v.  Patterson-Ballagh  Corp.,  89  Fed.  Supp.  619, 
627  (D.  C,  S.  D.  Cal.),  aff'd  201  F.  2d  403  (C.  A.  9, 
1953),  Judge  Weinberger  stated: 

"The  word  'substantially'  is  a  relative  term  and 
should  be  interpreted  in  accordance  with  the  context 
of  the  claim  in  which  it  is  used." 

2.     Patent    Limited    to    RIGHT    ANGLE. 

This  court  in  Schnitser  v.  California  Corrugated  Cul- 
vert Co.,  140  F.  2d  275,  276,  held: 

"Where  the  claim  uses  broader  language  than  the 
specifications,  reference  may  be  had  to  the  latter  for 
the  purpose  of  limiting  the  claim    *    *    *. 

"The  file  wrapper  contains  evidence  that  the  in- 
ventor understood  this  element  of  his  claim  in  the 
narrower  sense.  *  *  *  the  proceedings  [before 
the  Patent  Office]  may  be  used  to  aid  in  construing 
the  claim,     *     *     *." 

Wtih  this  background,  let  us  examine  the  Record. 

First,  we  find  the  following  in  the  specifications  of  the 
patent  itself: 

"Disposed  on  the  outer  surface  of  the  sleeve,  1  is 
a  series  of  protuberances  3,  4,  5  and  6,  in  the  form 
of  ribs  extending  for  short  distances  on  the  sleeve  in 
a  direction  at  right  angles  to  the  axis  of  the  sleeve. 
*  *  *"  (Emphasis  supplied.)  [Pltf.  Ex.  1,  Col. 
2,  line  37,  et  seq.] 

Thus,  under  the  rule  laid  down  in  Schnitzer,  it  becomes 
quite  apparent  that  "substantially"  has  the  meaning  at- 
tributed to  it  by  the  trial  judge. 

Second,  the  file  wrapper  [Deft.  Ex.  D],  discloses  that 
the  patentee  understood  his  invention  to  consist  of  the 
disposition  of  ribs  at  right  angles — not  interrupted  screw 


hreads  at  angles.  In  a  letter  to  the  Patent  Office,  Appel- 
ant's  Patent  Counsel  and  expert  witness,  Mr.  Berry,  wrote 
is  follows: 

"The  other  references  show  interrupted  screw 
threads  and  do  not  teach  applicant's  arrangement  of 
ribs  which  are  extended  at  right  angles  to  the  axis 
of  the  coupling.  In  other  words,  applicant's  ribs 
cannot  be  likened  to  screw  threads  as  they  perform 
an  entirely  different  function  entirely  beyond  the  con- 
cept of  any  of  the  references. 

"Reconsideration  of  claims  10,  11,  14  and  16  is 
respectfully  requested  inasmuch  as  each  of  these 
claims  define  the  novel  ribs  extending  at  right  angles 
to  the  axis  of  the  sleeve  a  distance  less  than  one-half 
of  the  circumference  of  the  sleeve.  This  feature  is 
not  shown  nor  suggested  by  any  of  the  references. 
As  pointed  out  the  secondary  references  merely  show 
interrupted  screw  threads  and  applicant's  ribs  cannot 
be  likened  to  such  screw  threads."  (Emphasis  sup- 
plied.) 

With  this  letter,  Mr.  Berry  proposed  the  change  in  the 
wording  of  the  claim  which  contains  the  phrase  "substan- 
tially at  right  angles."  It  is,  therefore,  quite  obvious 
that  the  use  of  the  word  "substantially"  was  not  intended 
to  tolerate  variations  of  from  one  to  five  degrees  off  the 
horizontal. 

Third,  the  patentee  elected  to  prosecute  claims  drawn  to 
the  invention  as  shown  in  Figure  2  [Deft.  Ex.  D].  Figure 
2  shows  the  ribs  to  be  at  right  angles  [Pltf.  Ex.  1]. 

Fourth,  the  prior  art,  and  the  correspondence  from  the 
Patent  Office  demonstrates  that  the  claim  was  allowed  be- 
cause of  the  right  angle  ribs,  and  for  no  other  reason. 
The  Wilson  Patent,  No.  1,629,058  [Deft.  Ex.  C],  reveals 
that  ribs,   or  interrupted  threads   which  are   a   few  de- 


grees  off  the  perpendicular  are  old  in  the  art.     [Ribs  18 
in  Figure  2.] 

Fifth,  in  the  manufacture  of  an  article  of  this  sort, 
one  generally  expects  some  variation,  since  it  is  not  a 
precision  instrument.  Hence,  the  word  "substantially"  is 
used  to  cover  such  minor  deviations.  This  is  somewhat 
illustrated  by  the  testimony  of  Appellant's  expert  witness, 
Mr.  Berry,  who  used  the  word  "materially"  to  describe 
variations  greater  than  the  thickness  of  a  pencil  line. 
The  witness  stated  that  his  calculations  "*  *  *  might 
fluctuate  perhaps  the  thickness  of  a  pencil  line,  but  not 
materially/'     [R.  pp.  84-85.] 

Sixth,  if  the  patent  were  construed  to  include  the  type 
of  device  manufactured  by  Appellee,  then  it  would  be 
clearly  invalid,  as  having  been  anticipated  by  the  prior 
art  [see  especially  figure  2  of  Wilson,  1,629,058,  Deft. 
Ex.  C].  The  opinion  of  the  trial  court  clearly  demon- 
strates that  the  patent  was  held  valid  only  because  of  the 
narrow  construction  which  limits  the  range  of  equiva- 
lents to  those  devices  whose  ribs  or  protuberances  are, 
to  all  intents  and  purposes,  at  right  angles.  The  patent 
would  be  invalid  if  construed  to  cover  Appellee's  device. 

On  page  13  of  his  brief,  Appellant's  Counsel  quotes 
from  an  opinion  by  Judge  Learned  Hand  in  Musher 
Foundation  v.  Alba  Trading  Co.,  150  F.  2d  885,  889. 
There,  the  learned  Judge  remarks  that  the  word  "sub- 
stantially" adds  nothing  to  a  patent  claim,  but  merely 
expressly  states  that  which  is  always  implied,  namely, 
that  slight  variations  that  do  not  lose  the  benefit  of  the 
invention,  may  constitute  infringement.  The  benefit,  if 
any,  of  Appellant's  invention  is  the  locking  by  jamming 
or  cross-threading.  We  will  see  presently  that  this  benefit 
is  entirely  lost  by  changing  the  angle  of  the  protuberance. 
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3.     The    "Operation"    Is    Different. 

The  evidence  amply  supports  the  trial  court's  finding 
hat  the  accused  device  does  not  operate  on  the  patented 
>rinciple.  The  object  of  the  invention  is  to  connect  flexi- 
>le  conduit  to  an  electrical  junction  box  by  jamming  or 
:ross-threading,  thus  stretching  the  conduit  axially.  [Pat- 
:nt  in  suit,  Pltf.  Ex.  1,  Col.  1,  lines  18-31;  R.  pp.  47,  68, 
.13.]  The  accused  device  does  not  jam,  cross-thread  or 
tretch  the  conduit  axially.  To  the  contrary,  Appellee's 
ouplers  exert  an  outward  pressure,  thus  causing  a  "tight 
it."  [R.  pp.  113-114,  122.]  Appellee's  operation  merely 
:ollo\vs  the  Hunter  patent,  No.  1,775,128.  [Deft.  Ex. 
I;  R.  p.  154.] 

Appellant  offered  no  evidence  on  this  issue.  Their  ex- 
)ert  witness,  Mr.  Berry,  testified  that  he  had  conducted 
10  experiments  to  determine  what  happens  to  the  ribs  on 
he  inside  of  the  conduit.  [R.  p.  101.]  Fortunately, 
lowever,  the  couplers  are  made  of  zinc,  a  softer  metal 
han  the  steel  conduit,  and  scratches  on  the  ribs  of  the 
:ouplers  demonstrate  the  difference  in  the  operation  of 
he  two  couplers.  [R.  pp.  112-113,  79-80.]  Plaintiff's 
ixhibit  3,  the  patented  coupling,  shows  abrasions  on  the 
mds  of  the  two  ribs  indicating  the  places  where  they 
lave  been  jammed  into  the  flex.  Plaintiff's  Exhibit  18, 
me  of  the  accused  devices,  shows  abrasive  markings  all 
ilong  the  upper  surface  of  the  ribs,  where  they  have 
exerted  outward  pressure.     [R.  pp.  79-80.] 

4.    The  "Result"  Is  Old. 

The  result  achieved  by  the  patent  in  suit  is  no  different 
:rom  that  revealed  in  the  prior  art.  Appellant  attempted 
;o  show  that  its  device  made  a  tighter  fit  than  the  prior 
levices,  but  the  demonstration  of   the  Jake  device  per- 
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formed  by  witness  Friedman,  reveals  that  it  accomplishes 
the  same  result  as  does  the  patent  in  suit.  [R.  pp.  117- 
118.]  Appellant  also  attempted  to  show  infringement  by 
demonstrating  that  neither  its  coupler  nor  appellee's 
coupler  could  be  removed  from  the  flex  without  the  aid  of 
pliers.  However,  later  in  the  trial,  Mr.  Horton  removed 
one  of  the  accused  couplers  from  a  newly  purchased  arti- 
cle, and  found  that  the  coupler  came  out  of  the  flex  quite 
easily  by  hand  operation.     [R.  p.  142.] 

V. 
CONCLUSION. 

Appellee  respectfully  submits  that  the  evidence  fully 
supports  the  trial  court's  Findings;  that  the  plaintiff 
failed  to  sustain  its  burden  of  proof  on  the  question  of 
infringement;  that  the  Findings  of  the  trial  court  are  not 
"clearly  erroneous";  and  that  the  patent  is  invalid  if 
construed  to  cover  Appellee's  device. 

Respectfully  submitted, 

C.  G.  Stratton, 

Louis  M.  Welsh, 

Attorneys  for  Appellee,  M.  Stephens  Mfg.,  Inc. 
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When  the  File  Wrapper  Proceedings  Are  Construed 
in  the  Light  of  the  Inventive  Contribution  of  the 
Patent  in  Suit,  the  State  of  the  Prior  Art,  and  the 
Prior  Decisions  of  This  Court,  It  Is  Clear  That 
the  Court  Has  Denied  to  Appellant  a  Proper  Ap- 
plication of  the  Doctrine  of  File  Wrapper 
Estoppel. 

The  effect  of  the  Court's  decision  is  to  apply  the  doctrine 
of  file  wrapper  estoppel  in  such  a  way  as  to  deny  to  ap- 
pellant an  interpretation  of  the  patent  claim  which  em- 
braces the  improvements  actually  invented  and  not  dis- 
closed in  the  prior  art.  This  effect  is  contrary  to  the 
doctrine  as  heretofore  defined  and  applied  by  this  Court. 
For  instance  in  Angelus  Sanitary  Can  Machine  Co.  v. 
Wilson,  7  F.  2d  314,  318  (9  Cir.),  the  Court  defined  the 
doctrine  as  follows: 

"Conceding  the  principle  that,  by  amending,  Wil- 
son is  limited  to  the  form  and  language  of  the 
claims  as  allowed,  nevertheless,  he  is  not  limited  to 
any  detailed  specific  construction  to  avoid  any  refer- 
ence cited  against  it,  nor  is  he  estopped  from  claiming 
by  the  amended  claim  every  improvement  and  com- 
bination which  he  has  invented  and  which  was  not 
disclosed  by  those  references.  We  regard  claim  2, 
in  the  element  of  encircling  means,  as  entitled  to  a 
construction  which  includes  a  fairly  liberal  range  of 
equivalents.  The  difference  in  the  use  of  a  mechan- 
ical equivalent  does  not  avoid  infringement.  In 
Eibel  Process  Co.  v.  Paper  Co.,  261  U.  S.  45,  43  S. 
Ct.  322,  67  L.  Ed.  523,  the  Court,  through  the  Chief 
Justice,  clearly  reiterated  the  doctrine  that  where  an 
inventor,  though  not  a  pioneer  in  the  sense  of  hav- 
ing created  a  new  art,  has  made  a  very  useful  dis- 
covery which  has  substantially  advanced  the  art,  his 
patent,  though  but  an  improvement  on  an  old  machine, 
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may  be  entitled  to  liberal  treatment.  That  same  prin- 
ciple was  applied  by  this  Court  in  Smith  Cannery 
Co.  v.  Seattle  Astoria  Iron  Works  (C.  C.  A.),  261 
F.  87." 

The  doctrine  is  likewise  defined  and  applied  by  other 
Circuit  Courts  of  Appeal,  as  shown,  for  instance,  by  the 
following  cases: 

R.  Hoe  <&  Co.  v.  Goss  Printing  Press  Co.,  30  F.  2d 
271,  275  (2d  Cir.); 

International  Cellncotton  Products  Co.  v.  Sterilek 
Co.,  Inc.,  94  F.  2d  10  (2d  Cir.); 

Farrington  v.  Haywood,  35  F.  2d  628,  630  (6th 
Cir.); 

Ceramic  Process  Co.  v.  General  Porcelain  Enamel- 
ing &  Mfg.  Co.,  129  F.  2d  803  (7th  Cir.) ; 

Binney  &  Smith  Co.  v.  United  Carbon  Co.,  125  F. 
2d  255  (4th  Cir.); 

Dietel  v.    Unique  Specialty  Corp.,   54  F.  2d  359 
(2d  Cir.). 

Thus,  to  properly  apply  the  doctrine  to  the  facts  of 
this  case,  we  must  measure  what  the  patentees  invented 
against  what  was  shown  by  the  prior  art,  Exhibit  C. 

In  essence,  the  invention  is  the  effecting  of  self-locking 
of  the  coupling  device  in  the  conduit  by  providing  the 
coupling  with  ribs  arranged  to  have  a  combination  of 
two  characteristics,  namely,  the  ribs  must  be  so  disposed 
in  relation  to  the  major  axis  as  not  to  match  the  spiral  of 
the  convolutions  of  the  conduit,  and  they  must  be  so 
staggered  and  spaced  as  to  define  a  helical  angle  greater 
than  that  of  the  conduit. 

On  the  other  hand,  the  prior  art  merely  disclosed 
couplings  having  conventional  continuous  or  interrupted 


screw  threads  fitting  or  mating  with  the  convolutions  of 
the  conduit,  both  as  to  their  angularity  to  the  major  axis 
and  as  to  their  helical  angle.* 

In  the  preferred  specific  form  of  the  invention  shown 
in  the  patent  drawing,  the  ribs  are  disposed  precisely  at 
an  angle  of  90°  to  the  major  axis.  However,  particularly 
when  the  ribs  are  also  spaced  and  staggered  to  define 
the  greater  helical  angle,  the  angularity  of  the  ribs  to 
the  major  axis  may  be  varied  without  changing  the  mode 
of  operation,  so  long  as  that  angularity  is  not  the  same 
as  that  of  the  convolutions  of  the  conduit.     [R.  91.] 

The  Court  apparently  predicated  its  application  of  the 
doctrine  of  file  wrapper  estoppel  upon  its  interpretation 
of  the  file  wrapper  proceedings  [Ex.  D]  relating  to  the 
cancellation  of  claims  7  and  10  and  the  amending  of 
claim  2,  of  the  application,  which  latter  claim  became  the 
claim  of  the  patent  in  suit. 

It  must  be  borne  in  mind,  however,  that,  as  originally 
presented  in  the  application,  neither  of  those  claims  de- 


*While,  in  its  opinion,  the  Court  states  that  the  prior  art  reveals 
the  principle  of  joining  threads  or  ribs  of  relatively  different  helical 
angles,  the  opinion  does  not  identify  any  such  art  and  appellant 
has  been  unable  to  find  any  such  teaching  in  any  of  the  prior 
art.  It  is  believed  that  this  statement  in  the  opinion  is  based 
upon  a  misinterpretation  of  the  following  statement  appearing  in 
prior  art  patent  1,494,524  (p.  1,  line  86  et  seq.)  :  "Interrupted 
threads  12  are  provided  on  an  enlarged  portion  13  of  section  2 
and  these  threads  have  a  pitch  less  than  that  of  the  threads  5." 
However,  examination  of  the  patent  shows  that  the  quoted  state- 
ment does  not  refer  to  the  joining  or  interengagement  with  each 
other  of  two  parts  having  threads  of  different  helical  angles.  The 
patent  shows  two  gun-barrel  sections  1  and  2  coupled  together 
by  a  collar  14.  While  the  threads  5  of  barrel  section  1  have  a 
pitch  different  from  the  pitch  of  threads  12  of  section  2,  the 
threads  5  engage  with  threads  in  the  collar  having  the  same  pitch 
as  threads  5,  while  threads  12  of  section  2  engage  with  other 
threads  in  the  collar  having  the  same  pitch  as  threads  12.  That 
is  quite  a  different  thing  from  interengaging  with  each  other 
threads  of  different  helical  angles. 


scribed  the  ribs  as  such  and  neither  of  them  in  any  way 
defined  the  angle  of  the  ribs  to  the  major  axis.  Rather, 
the  claims  merely  described  the  ribs  in  broad,  generic 
terms,  as  "protuberances"  or  "means."  Consequently, 
as  the  claims  were  originally  presented,  they  did  not  in 
that  respect  distinguish  over  the  conventional  mating  screw 
threads  of  the  prior  art. 

Since  the  prior  art  merely  showed  conventional  mating 
screw  threads,  in  order  for  the  patentees  to  distinguish 
over  the  prior  art  it  was  only  necessary  to  amend  the  claim 
to  specify  the  "ribs"  and  to  specify  that  their  angle  to 
the  major  axis  was  not  such  as  to  match  the  correspond- 
ing angle  of  the  conduit  convolutions. 

To  effect  that  distinction  without  unnecessarily  limit- 
ing the  claim  to  the  ribs  being  disposed  precisely  at  right 
angles  to  the  major  axis,  the  patentees  amended  claim  2 
to  recite  "ribs  extending  substantially  at  right  angles  to 
the  major  axis"  and  to  recite  that  the  ribs  were  disposed 
in  "staggered  relation."  As  so  used,  the  term  "substan- 
tially" was  obviously  designed  to  give  to  the  claim  the 
latitude  of  equivalency  which  embraced  the  gap  between 
ribs  disposed  precisely  at  right  angles  and  ribs  which 
were  disposed  at  an  angle  to  the  major  axis  which  matched 
the  spiral  of  the  convolutions  of  the  conduit. 

It  is  that  range  of  equivalency  which  the  Court  has 
denied  to  the  claim  because  of  what  appears  to  be  a  mis- 
application of  the  doctrine  of  file  wrapper  estoppel. 

If  the  claims  numbered  7  and  10  of  the  application  had 
been  likewise  amended,  they  would  have  been  in  substance 
the  same  as  the  retained  claim  2.  Consequently,  claims 
7  and  10  were  cancelled. 


However,  it  is  well  settled  in  this  and  other  Circuits 
that  the  surrender  of  a  broad  or  generic  claim  by  an 
inventor  does  not  deprive  him  of  a  range  of  equivalents 
for  a  retained  narrower  claim  which  is  coextensive  with 
the  latitude  permitted  by  the  disclosures  of  the  prior  art. 

Binney  &  Smith  Co.  v.  United  Carbon  Co.,  et  al., 
supra; 

Research  Products  Co.  v.  Tretolite  Co.,  106  F.  2d 
530,  535  (9th  Cir.). 

In  the  instant  case,  that  latitude  is  the  difference  be- 
tween a  precisely  right  angular  disposition  of  the  ribs  to 
the  major  axis  and  an  angular  disposition  to  the  major 
axis  which  would  match  that  of  the  convolutions  of  the 
conduit. 

A  careful  study  of  the  cases  cited  in  the  Court's  opinion 
on  the  issue  of  file  wrapper  estoppel  shows  that  there  is 
no  variance  between  those  cases  and  the  proper  rule 
as  above  discussed.  On  the  contrary,  the  facts  of  those 
cases  were  not  at  all  analogous  to  those  here  involved. 
For  instance,  in  the  case  of  Tampax,  Inc.  v.  Personal 
Products  Corp.,  123  F.  2d  722,  723  (2nd  Cir.),  quoted 
from  in  the  opinion,  the  inventor  used  the  term  "convo- 
luted" in  the  claim.  The  Patent  Office  required  the  in- 
ventor to  amend  to  explain  what  he  meant  by  that  term, 
and,  in  response  to  this  requirement  the  inventor  amended 
to  recite  in  detail  a  particular  kind  of  convolution  which 
was  necessary  to  distinguish  over  the  prior  art.  The  Court, 
of  course,  properly  held  in  that  case  that  the  claim  was 
limited  to  that  particular  kind  of  convolution. 

That  the  Second  Circuit  does  not  limit  a  patent  claim, 
under  the  doctrine  of  file  wrapper  estoppel,  to  a  greater 
extent  than   is   necessary  to   prevent  it   from   being  the 
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same  as  the  prior  art,  is  clearly  apparent  from  the  fol- 
lowing remarks  of  Judge  Learned  Hand  in  R.  Hoe  & 
Co.  v.  Goss  Printing  Press  Co.,  supra: 

"We  have  repeatedly  said  that  we  will  not  look 
to  the  file  wrapper  for  estoppels,  except  in  case  the 
patentee  tries  to  expand  his  claim  by  omitting  an 
element  which  leaves  it  identical  with  one  which  he 
has  abandoned." 

If,  in  the  instant  case,  the  Patent  Office  had  required 
the  patentees  to  amend  to  explain  precisely  what  was 
meant  by  the  term  ''substantially"  and  if,  in  response  to 
that  requirement,  the  patentees  had  amended  to  state 
that  it  meant  that  the  ribs  must  be  disposed  precisely  at 
right  angles  excepting  only  for  such  slight  variances  as 
might  result  from  imperfections  and  manufacturing  toler- 
ances, the  claim  properly  should  be  limited  to  the  con- 
struction which  the  Court  has  given  to  the  claim.  But, 
of  course,  the  file  wrapper  does  not  show  any  such  ex- 
planation, limitation  or  meaning. 

The  Courts  construe  patent  claims  to  embrace  such 
slight  variances  as  might  result  from  imperfections  and 
manufacturing  tolerances,  whether  or  not  the  claims  so 
state. 

Musher   Foundation,   Inc.    v.    Alba    Trading   Co., 
Inc.,  150  F.  2d  885  (2nd  Cir.). 

Consequently,  when  the  patentees  here  inserted  the 
word  "substantially"  before  "right  angular"  it  must  be 
presumed  that  they  meant  something  more  than  slight 
variances  resulting  from  imperfections  and  manufactur- 
ing tolerances.  Otherwise  the  word  "substantially"  would 
be  superfluous  in  the  claim. 

Appellant  therefore  respectfully  submits  that  the  term 
"substantially  at  right  angles"  as  used  in  the  claim,  in 
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combination  with  the  feature  of  the  greater  helical  angle, 
should  be  construed  to  embrace  a  variation  from  the 
right  angular  of  the  order  of  1°  to  5°  which  does  not 
change  the  mode  of  operation.  If  this  proper  interpre- 
tation of  the  claim  is  not  applied,  the  effect  will  be  to 
deprive  appellant  of  the  fruits  of  a  useful  invention  which 
has  advanced  the  art. 

Courts  should  be  careful  to  avoid  application  of  the 
doctrine  of  file  wrapper  estoppel  in  a  manner  to  defeat  the 
real  discovery  which  the  inventor  has  contributed  to  the 
art. 

Barrel  Fitting  &  Seal  Corporation  of  America  v. 
American  Flange  &  Mfg.  Co.,  74  F.  2d  569,  571 
(7th  Cir.). 

In  Sustaining  the  Judgment  Below  the  Court  Has  Mis- 
construed the  Accused  Devices  and  Their  Mode  of 
Operation. 

It  is  realized  that  an  unusual  burden  is  placed  upon  the 
Court  in  this  case  in  construing  the  mode  of  operation 
of  the  accused  devices.  Normally,  in  a  patent  case,  the 
Court  is  able  visually  to  observe  the  actual  operation, 
but  in  the  instant  case  that  is  impossible  because  flexible 
conduit  cannot  be  sectioned  axially  to  provide  operative 
demonstration  models  which  can  be  viewed  in  all  stages 
of  operation,  the  reason  being  that,  if  sectioned,  the  con- 
volutions will  separate.  As  a  result,  in  the  models  before 
the  Court  the  coupling  is  necessarily  concealed  within 
the  conduit  during  the  operation  which  effects  the  self- 
locking. 

Moreover,  while,  on  its  face,  the  invention  might  ap- 
pear to  be  very  simple,  in  reality  the  significance  of  the 
combination  of  features  and  mode  of  operation  which  pro- 
vided the  self-locking  are  difficult  for  one  not  particularly 
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skilled  in  engineering  to  understand.  Even  a  skilled 
mechanic  must  rely  upon  meticulous  measurements  and 
computations  to  understand  them. 

In  fact,  it  is  submitted  that  an  examination  of  the 
testimony  of  appellee's  only  witness,  Mr.  Friedman,  shows 
that  even  he  did  not  understand  the  mode  of  operation 
of  the  accused  devices.  Admittedly,  appellee  made  its  de- 
vice after  seeing  appellant's  commercial  embodiment  of 
the  patented  invention  on  the  market  [R.  123.]  The 
first  device  [Ex.  17]  made  by  appellee  was  an  exact  dupli- 
cate of  the  patented  device  in  every  particular.  Then,  for 
the  purpose  of  providing  a  subterfuge  upon  which  to  lean 
if  sued  for  infringement,  appellee  made  the  slight  but 
inconsequential  change  of  varying  the  angularity  of  the 
ribs  from  1°  to  5°  from  the  right  angular  and  by  slightly 
thickening  the  ribs,*  while  precisely  retaining  the  other 
important  feature  of  the  combination,  namely,  the  feature 
of  the  greater  helical  angle.  Appellee's  witness,  Mr. 
Friedman,  ventured  several  different  theories  as  to  the 
mode  of  operation  [R.  122]  but  admitted  that  he  was  un- 
skilled in  mechanics  [R.  123]  and  that  he  had  not  measured 
and  was  not  capable  of  measuring  the  angles  of  the 
ribs  [R.  131]  and  that  his  conclusions  were  mere  as- 
sumptions. [R.  123.]  On  the  other  hand,  appellant's 
qualified  expert  testified  that  the  accused  devices  func- 
tioned by  the  same  mode  of  operation  as  did  the  patented 
devices  [R.  91-93]  which  testimony  he  based  upon  his 
own  meticulous  measurements  and  computations  which 
he  translated  into  illustrative  charts.  [Exs.  25,  28.]  He 
also  testified  that  particularly  since  the  accused  devices 
utilized   ribs   arranged  to  define  a  greater  helical  angle, 


*The    patent    claim,    however,    does    not    prescribe    any    specific 
thickness  for  the  ribs. 
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the  slight  variation  of  1  °  to  5  °  to  the  right  angular  did  not 
in  any  way  change  the  mode  of  operation.  [R.  91.] 
It  is  submitted  therefore  that  in  a  case  like  this,  in  which 
the  Court  is  unable  to  have  its  own  visual  inspection  oi 
the  mode  of  operation,  the  only  reliable  evidence  before 
the  Court  as  to  the  mode  of  operation  is  that  of  appel- 
lant's qualified  expert  based  upon  actual  measurements 
and  computations. 

In  sustaining  the  judgment  of  non-infringement,  this 
Court  stated,  in  its  opinion,  that  the  accused  devices  used 
interrupted  screw  threads  which  fit  the  convolutions  of 
the  conduit.  However,  not  only  is  this  conclusion  directly 
contrary  to  the  only  competent  evidence  in  the  case,  but  an 
inspection  of  the  illustrative  charts  [Exs.  25,  28],  the 
accuracy  of  which  is  not  questioned,  shows  that  this  would 
be  impossible. 

For  instance,  the  drawing  included  in  the  opinion,  which 
appears  to  be  a  reproduction  of  Exhibit  28,  shows  that 
the  ribs  of  the  accused  device  define  a  12°  helical  angle 
while  the  convolutions  of  the  conduit  only  have  a  9° 
helical  angle.  Obviously  it  would  be  impossible  for  ribs 
having  a  12°  helical  angle  to  fit  convolutions  having  a  9° 
helical  angle.  Also,  an  inspection  of  that  drawing  shows 
that  the  ribs  of  the  accused  device  vary  from  the  right 
angular  by  only  3°  while  the  convolutions  of  the  con- 
duit are  pitched  at  9°.  It  is  clear  therefore  that  those 
ribs  would  not  mate  with  or  fit  the  conduit  in  the  man- 
ner of  a  screw  thread. 

There  is  a  still  further  reason,  pointed  out  by  appel- 
lant's expert  at  R.  96-97,  why  the  ribs  of  the  accused 
devices  cannot  function  or  be  considered  as  interrupted 
screw  threads.  That  is,  that  the  angle  of  the  slight  spiral 
given  to  the  ribs   of  the  accused  device,   in   relation  to 
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heir  staggered  relationship  and  spacing,  is  such  that 
leither  of  the  ribs  would  align  with  or  intersect  an  end 
)f  either  of  the  other  ribs  if  extended  around  the  coupling 
n  the  manner  of  screw  threads,  so  that  each  of  the  ribs 
would  have  to  be  considered  separately  from  the  other 
ribs  instead  of  all  the  ribs  combining  to  form  continua- 
tions of  a  single  thread,  as  would  be  necessary  to  enable 
them  to  function  as  a  conventional  interrupted  screw 
thread. 

We  find  therefore  that  the  only  reliable  evidence  before 
the  Court  with  respect  to  the  construction  and  mode  of 
operation  of  the  accused  devices  shows  that  the  devices 
of  Exhibits  18-32,  33  and  34  combine  the  substance  of 
the  combination  of  the  patent  claim  in  suit  and  function 
by  the  same  mode  of  operation,  and  therefore  clearly  in- 
fringe. 

While  the  Court,  in  its  opinion,  stated  that  the  slight 
angular  variation  of  the  ribs  of  the  accused  devices  in- 
vokes "by  appellant's  admission,  an  entirely  different  prin- 
cipal of  operation,"  the  Court  failed  to  point  out  what  it 
construes  to  be  such  an  admission  and  appellant  is  unable 
to  find  any  such  admission  in  the  record.  In  fact,  if 
appellant  had  felt  that  the  mode  of  operation  of  the  ac- 
cused devices  was  different,  it  would  not  have  taken  this 
appeal  at  all.  The  evidence  is  that  the  mode  of  operation 
is  the  same,  as  shown  by  the  following  quotation  from 
appellant's  expert's  testimony  at  R.  91 : 

"Now,  I  have  found  by  demonstration  here  where 
I  have  had  these  exhibits  in  my  possession  for  the 
past  week  and  put  (70)  them  together  and  took  them 
apart  time  and  time  again,  that  there  is  no  difference 
in  the  action,  the  reason  for  it  being  that  the  an- 
gular relation  of  the  rib  does  not  alter  its  helical 
angle  struck  from  centers. 
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"The  only  possible  difference  in  the  action — the 
mode  of  operation  is  identical,  but  in  the  action,  by 
reason  of  the  rib  being  at  an  angle,  its  leading  edge, 
as  compared  with  one  that  is  perpendicular,  could 
possibly  meet  with  the  wall  of  a  convolution  of  the 
spiral,  let  us  say,  a  moment  sooner,  quicker." 

In  Farrington  v.  Haywood,  supra,  a  case  involving 
analogous  facts,  the  patent  was  for  a  combination  of 
which  one  element  was  a  stirrer-blade.  As  originally 
presented  in  the  application,  the  claim  merely  recited  "a 
stirrer-blade."  As  so  worded,  the  claim  was  rejected  on 
prior  art  showing  collapsible  or  foldable  stirrer-blades. 
The  inventor  then  amended  the  claim  to  recite  that  the 
stirrer-blade  was  "flat"  and  "substantially  rigid."  The 
accused  device  used  the  combination  but  used  a  stirrer- 
blade  which  was  not  rigid,  although  it  functioned  to  some 
extent  as  a  rigid  blade.  In  holding  infringement,  the 
Court  said: 

"There  was  obviously  no  intention  upon  his  (the 
patentee's)  part  to  limit  his  claim  beyond  what  was 
necessary  to  distinguish  the  devices  of  the  prior  art 
and  the  language  used  does  not  so  require.  Under 
these  circumstances  this  Court  has  frequently  held 
that  infringement  is  not  avoided  by  a  purely  literal 
departure  from  the  apparent  limitation  of  the  claims 
(citing  cases).  Under  frequently  arising  normal 
conditions,  one  end  of  the  defendant's  stirrer  bar  is 
pivoted  to  one  head  and  the  other  end  is  located  ad- 
jacent the  hole  and  said  bar  is  insertible  through  the 
bunghole.  At  such  times  it  is  functionally  and  opera- 
tively  integral  and  'substantially  rigid.'  There  is  a 
substantial  identity  of  form  and  method  of  opera- 
tion with  only  'such  variations  as  are  consistent  with 
its  being  in  substance  the  same  thing.'  Burr  v.  Dur- 
yee,  1  Wall.  531,  573,  17  L.  Ed.  650;  Sanitary  Re- 
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frigerator  Co.  v.  Winters  (decided  October  14,  1929), 

50  S.  Ct.  9,  74  L.  Ed It  will  therefore  infringe 

at  some  stage  of  its  operation.    It  is  unnecessary  that 
it  infringe  at  all  stages." 

The  Court  Failed  to  Review  the  Trial  Court's  Ruling 
With  Respect  to  the  Accused  Device  of  Exhibit  17. 

The  accused  device  of  Exhibit  17  was  purchased  by 
appellant  in  the  open  market  [R.  138],  and  appellee  ad- 
mits that  he  made  those  devices  and  passed  them  to  the 
trade,  although  he  claims  to  have  passed  them  out  only  as 
"samples."  [R.  106].  Exhibit  17  conforms  in  precise 
detail  to  the  claim  of  the  patent  in  suit,  the  ribs  not  vary- 
ing in  the  slightest  from  the  right  angular.  In  view  of  ap- 
pellee's statement  that  he  made  and  distributed  the  devices 
of  Exhibit  17  as  "samples,"  but  did  not  sell  them,  the  trial 
court  held  that  they  did  not  infringe. 

A  patent  gives  the  patentee  the  right  to  exclude  others 
from  making,  using  or  selling  the  patented  item.  (Six 
Wheel  Corporation  v.  Sterling  Motor  Truck  Co.  of  Cali- 
fornia, 50  F.  2d  568  (9th  Cir.)),  and,  merely  making  a 
patented  item  without  selling  it  is  an  infringement. 

Carter  Crume  Co.  v.  American  Sales  Book  Co., 
124  Fed.  903. 

Conclusion. 

It  is  respectfully  submitted  therefore  that  a  rehearing 
will  avoid  a  serious  miscarriage  of  justice. 

Respectfully  submitted, 
Mason  &  Graham, 
Collins  Mason, 
William  R.  Graham, 

Attorneys  for  Appellant. 
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Certificate  of  Counsel. 

I.  Collins  Mason,  counsel  for  Petitioner  in  the  above 
entitled  action,  hereby  certify  that  the  foregoing  petition 
for  rehearing  of  this  cause  is  presented  in  good  faith  and 
not  for  delay,  and  in  my  opinion  is  well  founded  in  law  and 
in  fact,  and  proper  to  be  filed  herein. 

Collins  Mason, 
Attorney  for  Petitioner. 
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M.  Stephens  Mfg.,  Inc.,  a  corporation,  and  Jack  Mc- 
loughlin,  doing  business  as  McLoughlin  Sales, 
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Appellees  submit  that  this  Honorable  Court's  construc- 
tion of  appellant's  claim  is  proper,  and  is  indeed  the  only 
construction  which  can  be  justified.  Both  the  patent  and 
the  file  wrapper  reveal  that  the  patentees  consider  that 
their  invention  consisted  of  ribs  at  right  angles.  The 
broader  construction  suggested  by  appellant  would  render 
the  patent  invalid. 

The  statement  of  the  invention  made  by  this  Court  in 
its  recent  opinion  in  this  case  accurately  defines  the  dis- 
closure of  the  patent  as  it  is  claimed.  This  Court  stated 
that  the  patent  in  suit 

".  .  .  covers  a  combination  of  elements  in  a  tubu- 
lar member  that  has  (a)  a  series  of  ribs  extending 
substantially  at  right  angles  to  its  major  axis,  and 
(b)  said  ribs  defining  a  spiral  having  a  greater  helical 
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angle  than  the  normal  helical  angle  of  the  convolu- 
tions of  the  conduit." 

Each  of  these  characteristics  will  now  be  separately  con- 
sidered. 

Spacing  of  the  Ribs. 

Appellant  argues  that  the  difference  between  the  9° 
helical  angle  of  the  conduit  and  the  12°  helical  angle  of 
the  one-inch  coupling  is  ipso  facto  proof  of  a  misfit.  The 
figures  taken  by  appellant  are  extreme,  for  by  the  testi- 
mony of  its  own  expert,  the  helix  angle  of  this  coupling 
is  either  10°  or  12°,  and  not  necessarily  12°.  There  is  no 
showing  in  the  record  that  a  90°  conduit  would  be  ex- 
panded longitudinally  by  a  10°  coupling.  The  difference 
is  too  slight;  there  is  more  "play"  than  that  between  the 
coupling  and  the  conduit. 

Moreover,  the  spacing  of  the  ribs  per  se  is  not  an  im- 
portant issue  in  this  case.  This  is  for  the  reason  that 
the  only  claim  of  the  patent  calls  for  this  feature  in 
combination  with  the  right  angle  feature.  That  portion 
of  the  claim  that  defines  the  spacing  of  the  ribs  is,  there- 
fore, merely  one  limitation  of  the  claim.  The  appellant 
is  now  estopped  to  assert  this  feature  by  itself,  since  it 
accepted  the  Patent  Examiner's  final  rejection  of  the 
claim  specifically  directed  only  toward  the  spacing  of  the 
ribs.  Appellant  is  not  now  allowed  an  interpretation  of 
the  claim  in  the  patent  that  would  revive  the  claim  which 
the  patentees  cancelled  in  order  to  get  the  patent  in  suit. 
[R.  pp.  176-177.] 

Texas  Co.   v.  Anderson-Pritchard  Refining   Corp. 
(C.  A.  10,  1951),  122  F.  2d  829,  842; 

Tampax,  Inc.  v.  Personal  Products  Corp.   (C.  A. 
2,  1941),  123  F.  2d  722. 
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Appellees  Use  Interrupted  Threads. 

The  appellant  has  conceded  that  the  prior  art  discloses 
interrupted  screw  threads.  The  appellees  submit  that  the 
ribs  used  on  the  devices  manufactured  by  appellees  are 
interrupted  screw  threads,  as  held  by  this  Honorable 
Court  and  the  trial  court.  The  physical  evidence  is  be- 
lieved to  prove  this.  During  the  actual  tests  at  the  trial, 
the  patented  coupling  was  inserted  into  a  conduit,  and 
then  disconnected;  the  ribs  of  the  coupling  were  scratched 
on  the  sides  of  the  ends — showing  that  this  is  where  the 
ribs  contacted  the  convolutions  of  the  conduit  and  exerted 
a  longitudinal  pressure  on  the  conduit.  However,  when 
the  coupling  of  the  appellees  was  inserted  into  a  conduit 
and  then  disconnected,  the  ribs  were  scratched  along  the 
tops,  showing  that  the  ribs  exerted  an  outward  pressure 
on  the  conduit  and  not  a  longitudinal  pressure.  Compare 
Exhibits  3  and  18,  respectively.  [R.  pp.  78,  80.]  This 
outward  pressure  feature  is  old  in  the  prior  art,  as  shown 
by  the  Hunter  patent,  No.  1,775,128.  [Deft.  Ex.  C;  R. 
p.  154.] 

Expert  Testimony. 

The  argument  of  the  appellant  that  the  ribs  used  on 
the  couplings  manufactured  by  the  appellees  are  not  muti- 
lated screw  threads,  is  believed  entirely  founded  on  the 
testimony  of  its  expert  witness.  Appellant  would  have 
the  claim  for  ribs  placed  "substantially  at  right  an- 
gles" include  all  interrupted  screw  threads  having  a  helical 
angle  greater  than  the  helical  angle  of  the  conduit. 

The  patent  expert,  who  was  also  examined  as  a  mechan- 
ical expert,  did  not  realize  that  any  rib  placed  off  of  the 
right  angle  automatically  becomes  a  thread.  Yet  this  is 
what  happens,  because  the  line  of  projection  of  any  such 


rib  around  the  body  of  the  tubular  member,  even  if  the 
rib  is  at  an  angle  of  only  one  degree  to  the  right  angle, 
will  not  return  to  the  point  of  beginning.  The  precise 
meaning  of  an  interrupted  thread  is  that  the  intermediate 
thread  or  threads  are  omitted.  There  are  also  threads 
known  as  multiple  threads.  If  this  type  of  thread  were 
to  be  broken  or  mutilated  or  interrupted,  the  line  of 
projection  of  one  rib  would  probably  never  intersect  the 
next  succeeding  rib.  Thus,  the  ribs  used  on  the  accused 
couplings  are  mutilated  screw  threads.  As  this  Court 
has  said,  in  view  of  the  prior  patents  showing  mutilated 
screw  threads,  the  appellant  cannot  now  insist  that  inter- 
rupted screw  threads  are  within  the  scope  of  the  claim 
of  the  patent. 

Appellant's  expert  offered  no  technical  evidence  to 
prove  his  point  as  to  what,  in  his  opinion,  constitute 
screw  threads.  Appellees  brought  out  the  fact  that  the 
physical  evidence  proved,  because  of  the  scratch  marks, 
how  the  appellees'  couplings  functioned  differently  than 
appellant's  when  connected  with  a  conduit.  The  appel- 
lant's expert  "didn't  have  time"  to  do  this.  [R.  p.  100.] 
Therefore,  his  opinions  that  the  modes  of  operation  of 
the  two  couplings  are  identical  must  be  disregarded.  It  is 
inconsistent  with  what  actually  happens  in  operation 
or  use  of  the  two  couplings.  See  Solomon  v.  Renstrom 
(C.  A.  8,  1945),  150  F.  2d  805,  808,  as  follows: 

"The  credibility  of  all  witnesses,  including  ex- 
perts, and  the  weight  to  be  given  their  testimony,  is 
to  be  determined  by  the  trier  of  facts,  and  the  court 
is  not  bound  to  accept  the  opinion  of  experts  as 
more  than  advisory,  even  though  such  testimony  may 
be  undisputed.  In  the  instant  case,  the  trial  court 
specifically  held  that  it  must  necessarily  reject  the 
testimony  of  these  experts  because,  T  am  unable  to 
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find  in  their  testimony  anything  that  persuades  me  to 
follow  their  contention.'  The  interpretation  of  the 
claims  of  a  patent  is  not  to  be  determined  by  the  opin- 
ion of  experts,  but  is  a  question  of  law  for  the  court. 
Gasifier  Mfg.  Co.  v.  General  Motors  Corp.,  8  Cir., 
138  F.  2d  197  [59  U.  S.  P.  0.  259];  American 
Insurance  Co.  v.  Scheufler,  8  Cir.,  129  F.  2d  143; 
Singer  Mfg.  Co.  v.  Cramer,  192  U.  S.  265;  Sani- 
tary Refrigerator  Co.  v.  Winters,  280  U.  S.  30  [3 
U.  S.  P.  Q.  40]."     (Emphasis  added.) 

File  Wrapper  Estoppel. 

Angelas  Sanitary  Can  Machine  Co.  v.  Wilson  (C.  A. 
9,  1925),  7  F.  2d  314,  is  not  in  point.  In  that  case,  this 
Court  held  that  the  patent  in  suit  was  entitled  to  a  ".  .  . 
fairly  liberal  range  of  equivalents."  In  the  case  at  bar, 
the  degree  of  invention  is  slight  and  the  range  of  equiva- 
lents is  narrow.  Under  no  interpretation  can  the  accused 
device  be  considered  as  equivalent  to  the  claim.  (See  App. 
Br.  pp.  4-10.)  If  the  claim  in  suit  were  interpreted 
broadly  enough  to  cover  appellee's  mutilated  threads,  it 
would  be  invalid  in  view  of  the  prior  patents  which  ad- 
mittedly show  mutilated  threads. 

On  making  reference  to  the  Angelas  Sanitary  Can 
case,  supra,  it  will  be  seen  that  this  Court  applied  the 
rule  concerning  the  doctrine  of  estoppel  as  that  rule  was 
stated  by  Judge  Sanborn  in  the  case  of  National  Hollow 
Brake  Beam  Co.  v.  The  Interchangeable  Brake  Beam  Co., 
106  Fed.  693.  This  Court  quoted  the  rule,  as  it  was  given 
by  Judge  Sanborn,  as  follows: 

'The  description  in  a  specification  or  drawing  of 
details  which  are  not,  and  are  not  claimed  as,  essen- 
tial elements  of  a  combination,  is  the  mere  pointing 
out   of   the   better   method   of   using   the   invention. 


*  *  *  A  reference  in  a  claim  to  a  letter  or  figure 
used  in  a  drawing  and  in  the  specification  to  describe 
a  device  or  an  element  of  a  combination  does  not  limit 
the  claim  to  the  specific  form  of  that  element  there 
shown,  unless  that  particular  form  was  essential  to, 
or  embodied  the  principle  of,  the  improvement 
claimed/'     (Emphasis  added.) 

Thus  it  is  seen  that  the  rule,  as  it  is  defined,  is  very 
different  from  the  way  appellant  urges  that  it  now  be 
applied.  Furthermore,  it  is  obvious  that  the  rule  should 
not  be  applied  in  the  instant  case  in  the  same  way  that 
it  was  applied  in  the  Angelas  Sanitary  Can  case,  for  the 
instant  case  is  covered  by  the  exception  to  the  rule,  which 
has  been  italicized  in  the  above  quoted  passage.  The  file 
wrapper  makes  it  abundantly  clear  that  the  right  angular 
arrangement  of  the  rib  claimed  by  the  patentees  is  essen- 
tial to  their  invention,  and  embodies  the  principle  of  the 
improvement  claimed. 

The  appellant  has  attempted  to  distinguish  the  Tampax 
case,  supra,  which  this  Court  applied  in  its  opinion.  {Tam- 
pax,  Inc.  v.  Personal  Products  Corp.  (C.  A.  2,  1941), 
123  F.  2d  722.)  The  implication  of  appellant's 
argument  appears  to  be  that  this  Court  should 
not  look  to  the  file  wrapper  to  see  what  is  meant 
by  "substantially."  This  argument  is  believed  to  be 
contrary  to  the  well-established  rule  followed  not  only  in 
this  Circuit  but  also  in  other  Circuits  in  this  country,  of 
looking  to  the  file  wrapper  to  determine  the  meaning  of  a 
word.  Therefore,  it  is  believed  that  this  Court  was 
correct  that  the  Tampax  case  is  "peculiarly  applicable"  to 
the  instant  case.     See  the  Schnitzer  case,  quoted  below. 

The  appellant  has  quoted  a  passage  from  the  case  of 
Hoe  and  Co.  v.  Goss  Printing  Press  Co.,  30  F.  2d  271 
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C.  A.  2).  It  implies  that  the  rule  in  regard  to  file  wrap- 
>er  estoppel  is  different  in  that  Circuit  than  it  is  in  this 
Circuit.     However,  this  argument  is  not  believed  to  be 

alid  either,  as  will  be  seen  from  the  following  quotation 
aken  from  the  case  of  Schnitzer  v.  The  California  Corru- 
pted Culvert  Co.  (C.  A.  9,  1944),  140  F.  2d  275,  276: 

"The  claim  is  to  be  read  in  connection  with  the 
specifications.  [Citing  cases.]  Where  the  claim 
uses  broader  language  than  the  specifications,  refer- 
ence may  be  had  to  the  latter  for  the  purpose  of  limit- 
ing the  claim.  McClain  v.  Ortmayer,  141  U.  S.  419, 
12  S.  Ct.  76,  35  L.  Ed.  800;  Magnavox  Co.  v. 
Hart  &  Reno,  9  Cir.,  73  F.  2d  433;  Lanyon  v.  M. 
H.  Detrick  Co.,  9  Cir.,  85  F.  2d  875.  The  file  wrap- 
per contains  evidence  that  the  inventor  understood  this 
element  of  his  claim  in  the  narrower  sense.  *  *  * 
While  it  is  the  rule  in  this  circuit  that  admissions 
made  by  the  applicant  to  the  examiner  are  not  to  be 
used  to  narrow  the  scope  of  his  claim  unless  he  has 
made  changes  in  his  application  pursuant  to  the 
examiner's  suggestions  yet  the  proceedings  may  be 
used  to  aid  in  construing  the  claim.  Warren  Bros. 
Co.  v.  Thompson,  9  Cir.,  293  F.  745."  (Emphasis 
added.) 

The  Schnitzer  case  was,  of  course,  cited  by  the  trial 
court  in  the  present  case,  and,  in  fact,  regarded  by  the 
trial  court  as  controlling.  The  appellees  believe  that  that 
case  is  also  "peculiarly  applicable"  to  the  present  case. 
The  trial  court,  by  its  application  of  the  Schnitzer  case, 
decided  that  the  claim  of  the  patent  in  suit  was  not  broad 
enough  to  read  on  the  coupling  manufactured  by  the  ap- 
pellees. This  was  for  the  reason  that  these  appellees' 
coupling  had  both  a  different  means  (the  ribs  placed  at 
an   angle   to   the   right   angle)    and   a   different  mode   of 
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operation  (the  outward  expansion  rather  than  elongation 
of  the  conduit).  Consequently,  it  was  the  opinion  of  the 
trial  court  that  the  accused  couplings  did  not  infringe  the 
limited  claim  of  the  patent  in  suit.  This  finding  of  the 
trial  court,  concurred  in  by  this  Honorable  Court,  is  not 
clearly  erroneous,  and  the  appellant  has  not  shown  it  to 
be  clearly  erroneous. 

Re  Samples. 
In  regard  to  the  few  samples  the  appellees  passed  out 
to  certain  customers,  the  trial  court  noted  that  this  was 
done  several  years  ago,  and  has  not  been  done  since. 
Furthermore,  no  sale  or  use  was  ever  made  of  them. 
The  Court  then  noted  that  this  was  an  equity  case,  and 
it  did  not  see  any  reason  for  issuing  an  injunction  against 
the  appellees  at  this  late  date  for  an  act  done  several 
years  ago.  This  was  particularly  true  since  there  was 
no  likelihood  of  a  resumption  thereof.  This  decision  by 
the  trial  court  was  not  clearly  erroneous. 

The  case  the  appellant  cited  in  this  respect,  Carter 
Crume  Co.  v.  American  Sales  Book  Co.  (N.  Y.,  1903), 
124  Fed.  903,  can  be  easily  distinguished.  In  that  case 
the  defendant  not  only  manufactured  samples  of  the  pat- 
ented device,  but  also  threatened  to  sell  such  devices. 
Therefore,  an  injunction  was  granted  against  the  defen- 
dant because  the  equities  were  against  him.  As  indicated 
above,  this  situation  does  not  prevail  in  the  present  case, 
and,  therefore,  the  Carter  Crume  case  is  not  applicable. 


— 9— 
Conclusion. 

It  is  the  opinion  of  the  appellees  that  the  petition  for 
he  rehearing  which  has  been  brought  by  the  appellant  is 
jased  solely  upon  appellant's  contention  that  both  the 
rial  court  and  this  Honorable  Court  were  in  error  in 
lolding  that  appellees'  angular  ribs  were  merely  mutilated 
screw  threads.  The  appellees  believe  that  both  the  trial 
:ourt  and  this  Honorable  Court  were  correct  in  recogniz- 
ing that  the  ribs  placed  on  the  accused  devices  are  muti- 
lated screw  threads,  because  ( 1 )  the  markings  showed  that 
appellees'  couplings,  when  screwed  in  place,  followed  the 
contour  of  the  threads  within  the  conduit,  and  (2)  since 
the  appellees'  threads  are  at  an  angle,  a  projection  of  any 
one  of  appellees'  ribs  would  never  return  to  the  same  rib, 
showing  that  appellees'  ribs  are  segments  of  spiral  screw 
threads. 

It  is,  therefore,  respectfully  submitted  that  appellant's 
petition  for  a  rehearing  should  be  denied. 

Respectfully  submitted, 
C.  G.  Stratton, 

Louis  M.  Welsh, 

Attorneys  for  Appellees. 
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District  of  Arizona 

No.  Civ.-1798  Phx. 


RALPH  W.  HELD, 


Plaintiff, 
vs. 


UNITED  PRODUCERS  AND  CONSUMERS  CO- 
OPERATIVE, a  Corporation,  and  SOUTH- 
WEST  CO-OPERATIVE   WHOLESALE,   a 

Corporation, 

Defendants. 

COMPLAINT 

Comes  Now  the  plaintiff,  Ralph  W.  Held,  and 
for  his  complaint  against  the  defendants,  alleges: 

I. 

The  Plaintiff,  Ralph  W.  Held,  is  a  citizen  of  the 
State  of  Iowa.  The  defendant  United  Producers 
and  Consumers  Co-Operative  is  a  corporation  incor- 
porated under  the  laws  of  the  State  of  Arizona, 
and  the  defendant  Southwest  Co-Operative  Whole- 
sale is  a  corporation  incorporated  under  the  laws 
of  the  State  of  Arizona.  The  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  of 
Three  Thousand  ($3,000.00)  Dollars. 

II. 

That  on  or  about  the  22nd  day  of  March,  1952, 
plaintiff  entered  into  a  contract  with  the  defendants 
in  writing  according  to  the  terms  of  which  the  de- 
fendants agreed  to  employ  the  plaintiff  as  manager 
for  a  term  of  three  (3)  years  beginning  on  the  1st 


4  United  Producers  and  Consumers,  etc. 

day  of  April,  1952,  a  copy  of  which  contract  is 
attached  hereto  marked  "Exhibit  A,"  and  by  this 
reference  made  a  part  hereof. 

III. 

That  on  or  about  the  1st  day  of  April,  1952,  pur- 
suant to  the  terms  of  said  contract  of  employment, 
the  plaintiff  entered  upon  the  service  of  the  defend- 
ants under  said  contract  and  has  ever  since  been 
ready,  willing  and  able  to  perform  all  of  the  obli- 
gations on  his  part  to  be  performed  as  provided  in 
said  contract. 

IV. 

That  on  or  about  the  20th  day  of  June,  1952,  the 
defendants  and  each  of  them,  wrongfully  discharged 
the  plaintiff  and  cancelled  the  contract  and  notified 
the  plaintiff  that  his  services  were  terminated. 

V. 

That  as  a  result  of  the  wrongful  termination  of 
said  contract,  the  plaintiff  has  been  damaged  in  the 
sum  of  Twenty-five  Thousand,  Four  Hundred  Ten 
and  50/100  ($25,410.50)  Dollars. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  and  each  of  them,  in  the  sum  of  Twenty- 
five  Thousand,  Four  Hundred  Ten  and  50/100 
($25,410.50)  Dollars,  together  with  his  costs  herein 
incurred  and  expended. 

JENNINGS,  STROUSS, 
SALMON  &  TRASK, 

By  /s/  O.  M.  TRASK, 

Attorneys  for  Plaintiff. 
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EXHIBIT  A 

Manager's  Agreement 

This  Agreement,  made  and  entered  into  by  and 
between  Ralph  W.  Held,  hereinafter  called  Man- 
ager, and  Southwest  Co-Operative  Wholesale  and/or 
United  Producers  and  Consumers  Co-Operative 
hereinafter  called  Company,  AVitnesseth : 

In  consideration  of  the  mutual  obligation  of  the 
parties  hereto,  It  Is  Agreed  as  Follows: 

1.  That  Company  hereby  employs  Manager  in 
he  capacity  of  General  Manager  of  its  business  for 
i  period  of  three  years  beginning  April  1st,  1952, 
ind  Manager  agrees  to  give  his  exclusive  time  to 
:he  management  and  promotion  of  the  affairs  of 
:he  company. 

2.  That  Manager  shall  have  the  right  to  employ 
ind  discharge  all  persons  needed  to  carry  on  the 
iffairs  of  the  business;  shall  supervise  all  personnel 
mder  independent  contract  with  Company  for  the 
listribution  of  its  products  in  accordance  with  the 
nnvisions  of  such  contract  with  such  person,  and 
shall  immediately  report  to  the  executive  officers 
>f  the  Board  of  Directors  any  misconduct  or  failure 
)f  duty  of  Company's  employees,  or  of  any  sales- 
nan. 

3.  That  Manager  shall  furnish  a  corporate  surety 

wnd  to  Company  indemnifying  Company  against 
oss  of  any  moneys,  merchandise,  or  any  properties, 
Dccasioned  by  his  default  of  duty,  such  bond  to  be 
Ln  an  amount  designated  by  the  Board  of  Directors 
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of   Company.     The    premium    for    such    corporate 
surety  bond  shall  be  paid  by  Company. 

4.  As  fixed  compensation  for  Manager's  services 
hereunder,  Company  agrees  to  pay  the  Manager  as 
fixed  compensation  for  first  year's  period  a  salary 
of  $10,000.00. 

It  is  understood  and  agreed  that  Manager's  mov- 
ing expense  from  Des  Moines,  Iowa,  to  Phoenix, 
Arizona,  shall  be  paid  by  the  Company,  but  expense 
shall  in  no  event  exceed  $500.00. 

Compensation  for  the  second  and  third  years  of 
this  three  year  agreement  shall  be  at  the  rate  of 
$10,000.00  per  annum  plus  two  (2)  per  cent  of  the 
net  income  of  Company. 

It  is  further  understood  and  agree  that  at  the 
expiration  of  this  three-year  agreement,  it  may  be 
renewed  for  another  three  -  year  period  by  the 
mutual  consent  of  the  parties  hereto  at  the  same 
rate  as  specified  for  the  final  two  years  of  this 
agreement. 

It  Witness  Whereof  the  parties  have  placed  their 
hands  to  duplicates  hereof  this  22nd  day  of  March, 
A.D.  1952. 

Company : 
SOUTHWEST  CO-OPERATIVE  WHOLESALE 
and/or  UNITED  PRODUCERS  &  CONSUM- 
ERS CO-OPERATIVE, 
By  /s/  W.L.  SMITH, 

President. 
Manager: 

/s/  RALPH  W.  HELD. 

[Endorsed]  :     Filed  October  10,  1952. 
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[Title  of  District  Court  and  Cause.] 

ANSWER 

The  defendants  in  the  above-entitled  cause  for 
their  answer  to  the  plaintiff's  complaint  therein, 
admit,  deny  and  allege  as  follows : 

I. 

They  admit  the  allegations  of  paragraph  num- 
bered T  of  said  complaint. 

II. 

Answering  paragraph  II  of  said  complaint,  the 
defendants  deny  that  they  ever  entered  into  the 
contract  in  writing  therein  described  and  referred 
to  and  deny  the  execution  by  the  defendants,  or 
either  of  them,  or  by  the  authority  of  either  of 
them,  of  the  so-called  "Manager's  Agreement,"  a 
copy  of  which  is  attached  to  said  complaint  as  Ex- 
hibit A.  In  this  behalf  the  defendants  admit  that, 
under  the  circumstances  hereinafter  set  forth,  one 
W.  L.  Smith  who  was  then  president  of  the  Board 
of  Directors  of  each  of  the  defendants,  signed  his 
name  to  said  "Manager's  x\greement,"  and  that 
thereafter,  to  wit,  on  or  about  March  22,  1952,  the 
plaintiff  signed  the  same ;  but  the  defendants  allege 
that  said  purported  agreement  is,  and  at  the  time 
of  the  attempted  making  thereof  was,  unauthorized, 
illegal,  contrary  to  public  policy,  and  void,  because 
of  the  following  facts,  which  the  defendants  allege 
to  be  the  facts,  to  wit : 

(a)     That  the  Articles  of  Incorporation,  together 
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with  the  bylaws  of  each  of  the  defendants,  provide, 
as  the  plaintiff  at  the  time  when  he  attempted  to 
make  said  contract  well  knew,  that  the  affairs  of 
the  corporation  were  to  be  conducted  by  a  board 
of  directors  and  that  the  board  of  directors  had 
the  power  to  appoint  and  remove  at  pleasure  all 
officers,  agents  and  employees  of  the  company,  and 
to  appoint  a  manager  who  was  to  hold  office  at  the 
pleasure  of  said  board;  but  in  violation  of  said 
provisions  said  manager's  agreement  purports  to 
employ  the  plaintiff  for  the  full  period  of  at  least 
three  years,  beginning  April  1,  1952,  and  to  give 
him  the  right  and  authority  to  employ  and  dis- 
charge all  persons  needed  to  carry  on  the  business 
of  the  defendants. 

(b)  That  at  the  time  of  the  attempted  making 
of  said  manager's  agreement,  the  board  of  directors 
of  the  defendant  United  Producers  and  Consumers 
Co-Operative  consisted  of  seven  members,  each  of 
whom  was  holding  office  for  a  three-year  term,  and 
the  terms  of  office  of  three  of  them  were  to  expire 
in  October,  1952,  the  terms  of  office  of  two  of  them 
were  to  expire  in  October,  1953,  and  the  terms  of 
office  of  the  remaining  two  were  to  expire  in  Octo- 
ber, 1954,  and  the  board  of  directors  of  the  defend- 
ant Southwest  Co-Operative  Wholesale  consisted 
of  ten  members,  each  of  whom  was  holding  office 
for  a  three-year  term,  and  the  terms  of  office  of 
three  of  them  were  to  expire  in  October,  1952;  the 
terms  of  office  of  another  three  of  them  were  to 
expire  in  October,  1953,  and  the  terms  of  office  of 
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the  remaining  four  of*  them  were  to  expire  in  Oc- 
tober, 1954;  so  that  the  said  purported  manager's 
pgreement  attempted  to  turn  over  to  the  exclusive 
control  of  the  plaintiff  the  operation  and  manage- 
ment of  each  of  the  defendants  for  periods  long- 
after  the  expiration  of  the  terms  of  office  of  the 
directors  then  in  office. 

(c)  That  no  action  was  ever  taken  by  the  board 
of  directors  of  either  of  the  defendants  in  relation 
to  employment  of  the  plaintiff  as  manager,  other 
than  the  adoption  of  a  resolution  by  the  board  of 
directors  of  each  defendant  on  March  6,  1952,  read- 
ing as  follows:  "that  Mr.  Smith  and  Mr.  Walmsley 
be  authorized  to  employ  Mr.  Held  as  general  man- 
ager and  work  out  terms  of  employment,"  the  Mr. 
Smith  referred  to  in  said  resolution  being  Mr. 
W.  L.  Smith,  then  president  of  each  defendant,  the 
Mr.  Walmsley  therein  referred  to  being  Mr.  Lewis 
G.  Walmsley,  the  auditor  of  the  defendants,  and  the 
Mr.  Held  therein  referred  to  being  the  plaintiff 
Ralph  TV.  Held;  but  notwithstanding  the  premises 
the  said  purported  manager's  agreement  was  never 
submitted  to  or  approved  by  the  defendants'  said 
auditor,  nor  was  said  auditor  ever  consulted  con- 
cerning, nor  did  he  ever  agree  to,  the  provisions  of 
said  agreement  attempting  to  give  the  plaintiff 
power  to  employ  and  discharge  all  persons  needed 
to  carry  on  the  affairs  of  the  business,  or  attempt- 
ing to  .give  the  plaintiff  such  entire1  charge  of  the 
defendants'  affairs  for  the  full  period  of  at  least 
three  years  regardless  of  his  ability,  or  efficiency,  or 
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whether  his  services  should  meet  with  the  approval 
of  the  board  of  directors  of  the  respective  defend- 
ants. In  this  behalf  the  defendants  allege  that  said 
form  of  manager's  agreement  had  been  prepared 
by  the  plaintiff,  and  on  March  6,  1952,  was  pre- 
sented to  the  defendants'  said  president,  W.  L. 
Smith,  who  signed  the  same  without  presenting 
it  to  said  auditor  or  getting  his  assistance  in  work- 
ing out  its  terms,  with  the  understanding  between 
the  plaintiff  and  said  W.  L.  Smith  that  the  plain- 
tiff would  take  both  copies  of  said  form  of  agree- 
ment back  to  his  home  in  the  State  of  Iowa  and 
would  thereafter,  within  fifteen  days,  excute  the 
same  and  return  it  to  said  Smith,  if  the  plaintiff 
decided  that  he  would  accept  the  contemplated 
employment.  The  defendants  allege  on  information 
and  belief  that  it  was  the  intention  and  understand- 
ing of  said  W.  L.  Smith,  at  the  time  when  he  so 
signed  and  placed  in  the  possession  of  the  plaintiff: 
said  form  of  agreement,  that  in  the  event  the  plain- 
tiff should  thereafter  sign  and  return  a  copy 
thereof,  then  he  would  consult  with  the  defendants' 
said  auditor  and  determine  whether  the  terms  of 
said  manager's  agreement  were  satisfactory  and 
valid.  The  defendants  allege,  however,  that  their 
said  president,  W.  L.  Smith,  died  on  the  morning 
of  March  25,  1952,  and  that  said  manager's  agree- 
ment signed  by  the  plaintiff  did  not  come  to  him 
during  his  lifetime,  but  came  by  mail  to  his  resi- 
dence on  March  25,  1952,  after  the  hour  of  his  death, 
and  never  lias  been   approved  by  the  defendants' 


vs. Ralph  W.Held  11 

said  auditor  or  by   either  of  their   boards   of  di- 
rectors. 

III. 
Answering  paragraph  III  of  said  complaint,  the 
defendants  admit  that  on  or  about  the  first  day  of 
April,  1<)52,  the  plaintiff  entered  upon  the  service 
of  the  defendant  in  elaimed  compliance  with  the 
aforesaid  purported  manager's  agreement  but  deny 
that  he  was  ever  ready,  willing  or  able  to  perform 
the  services  called  for  in  said  contract. 

IV. 

Answering  paragraph  IV  of  said  complaint,  the 
defendants  admit  that  on  or  about  the  20th  day  of 
June,  1952,  they,  in  their  resolution  hereinafter 
mentioned,  declared  the  purported  employment  of 
the  plaintiff  at  an  end,  but  deny  that  at  any  time 
they  wrongfully  discharged  the  plaintiff  or  wrong- 
ful ly  cancelled  his  contract.  In  this  behalf  the  de- 
fendants allege  that  upon  the  death  of  said  presi- 
dent, W.  L.  Smith,  one  D.  O.  Essley  was  elected 
as  president  of  each  defendant,  and  that  upon  said 
new  president  discovering  the  terms  of  said  so- 
called  manager's  agreement,  he  notified  the  plain- 
tiff, on  or  about  May  27,  1952,  that  the  legality  of 
the  plaintiff's  employment  was  questioned,  and 
thereupon,  after  discussions  and  negotiations  be- 
tween members  of  said  board  of  directors  and  the 
plaintiff,  the  boards  of  directors  of  the  defendants 
each  duly  adopted  and  transmitted  to  the  plaintiff 
the  aforementioned  resolution,  which  resolution 
stated  that  in  view  of  the  fact  that  the  board  mem- 
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bers  were  of  the  opinion  that  the  plaintiff  was 
never  legally  employed  and  the  illegality  of  his 
employment  only  recently  had  been  discovered  by 
the  board  of  directors,  and  in  view  of  the  fact  that 
the  plaintiff  had  never  fulfilled  the  terms  of  his 
contract,  therefore,  his  purported  employment  by 
the  defendants  was  declared  at  an  end. 

V. 

Answering  paragraph  numbered  V  of  the  com- 
plaint, the  defendants  deny  that  as  a  result  of  their 
termination  of  the  plaintiff's  claimed  contract  of 
employment,  or  by  any  wrongful  act  or  conduct  on 
the  part  of  the  defendants,  or  either  of  them,  the 
plaintiff  has  been  damaged  in  the  sum  of  $25,410.50 
or  in  any  other  sum  whatsoever. 

VI. 

Further  answering  the  plaintiff's  complaint,  the 
defendants  allege  that,  even  if  it  should  be  deter- 
mined that  the  so-called  manager's  agreement  sued 
upon  was,  or  ever  became,  a  valid  agreement  be- 
tween the  parties  thereto,  even  so,  the  plaintiff, 
during  the  period  of  his  pretended  performance  of 
his  part  of  said  contract,  so  far  breached  and  failed 
to  live  up  to  said  contract  as  to  justify  the  defend- 
ants in  declaring  said  purported  contract  to  be 
terminated.  In  this  behalf  the  defendants  allege  the 
facts  to  be  as  follows: 

That  during  the  time  when  the  plaintiff  was  as- 
suming and  purporting  to  act  as  manager  of  the 
defendant  he  did  not  have  nor  exercise  the  capacity 
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or  ability  to  properly  serve  as  such  manager;  he 
did  not  have  nor  exercise  the  capacity  or  ability 
to  lead  or  direct  the  employees  of  the  defendants 
or  recognize  or  utilize  the  ability  of  such  employees 
to  render  efficient  services;  he  did  not  remain  on 
the  job  at  his  office  or  at  the  defendants'  place  of 
business  a  sufficient  length  of  time  each  day  to 
properly  manage  or  direct  the  business  or  employees 
of  the  defendants;  that  although  there  were  some 
twelve  department  heads  and  about  125  other  em- 
ployees in  the  service  of  the  defendants,  the  plain- 
tiff did  not  confer  with  them  or  direct  them  or  hold 
needed  meetings  of  department  heads  or  staff  mem- 
bers or  other  employees;  that  contrary  to  the  ex- 
press terms  of  said  claimed  manager's  agreement, 
the  plaintiff  violated  his  duty  immediately  to  re- 
port to  the  executive  officers  of  the  boards  of 
directors  of  the  defendants  certain  misconduct  and 
failure  of  duty  on  the  part  of  a  sales  manager  of 
the  defendants,  upon  such  misconduct  coming  to 
the  attention  of  the  plaintiff,  which  misconduct  and 
failure  of  duty  consisted  of  said  sales  manager 
wrongfully  seeking  and  endeavoring  to  exact  from 
a  number  of  salesmen  working  under  him  a  per- 
centage of  their  commissions ;  and  that  by  the  plain- 
tiff's  aforesaid  breaches  of  his  claimed  contract 
and  failure  to  properly  perform  the  duties  of  a 
general  manager,  he  was  greatly  injuring  the  morale 
of  a  large  number  of  faithful  employees  of  the 
defendants,  and  continuance  of  the  regime  he  had 
assumed  as  manager  would  have  been  highly  injuri- 
ous to  the  business  of  the  defendants. 
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The  defendants  further  allege  that  during  the 
entire  time  when  the  plaintiff  was  so  assuming  to 
act  as  manager  of  the  defendants,  he  drew  from  the 
defendants  and  caused  them  to  pay  him,  for  his 
claimed  services,  the  total  sum  of  $2,275.64;  and 
that  the  defendants  have  fully  paid,  and  in  fact 
overpaid,  the  plaintiff  for  any  and  all  services  ren- 
dered them,  or  either  of  them,  by  him. 

Wherefore,  the  defendants  pray  the  judgment  of 
the  court  that  the  plaintiff  take  nothing  by  his  com- 
plaint and  that  the  defendants  have  their  taxable 
costs  herein  incurred. 

LANEY  &  LANEY, 

By  /s/  LYNN  M.  LANEY, 

Attorneys  for  Defendants. 

State  of  Arizona, 
County  of  Maricopa — ss. 

D.  O.  Essley,  being  first  duly  sworn,  on  his  oath 
deposes  and  says: 

That  he  is  the  President  of  the  Board  of  Di- 
rectors of  both  the  defendant  United  Producers  & 
Consumers  Co-Operative  and  the  Southwest  Co- 
operative Wholesale,  and  makes  this  affidavit  for 
and  on  behalf  of  said  two  corporations;  that  this 
affiant  has  read  the  plaintiff's  complaint  in  the 
above-entitled  cause  and  the  defendants7  foregoing 
answer  and  knows  the  contents  of  said  documents; 
that   the    allegations    of   the    plaintiff's    complaint 
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which  are  in  the  foregoing  answer  denied  are  un- 
true, except  as  to  such  thereof  as  are  denied  on 
pformatioii  and  belief,  and  that  as  to  those,  this 
affiant  believes  them  to  be  untrue;  and  that  the 
allegations  of  the  foregoing  answer  are  true  of  this 
affiant's  own  knowledge,  except  as  to  such  thereof 
k  are  made  on  information  and  belief,  and  that 
as  to  those,  he  believes  them  to  be  true. 

/s/  D.  O.  ESSLEY. 

Subscribed  and  sworn  to  before  me  this  3rd  day 
of  November,  1952. 

[Seal]        /%/  LEORA  SCHUCK, 
Notary  Public. 

My  commission  expires  Jan.  2,  1955. 

Affidavit  of  mailing  attached. 
[Endorsed] :     Filed  November  4,  1952. 
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ORDER 

It  Is  Ordered  that  judgment  be  entered  in  favor 
of  the  plaintiff,  and  against  the  defendants,  in 
the  sum  of  $22,246.68. 

Dated:     August  25,  1953. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed]  :     Filed  August  26,  1953. 
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[Title  of  District  Court  and  Cause.] 

PROPOSED     FINDINGS     OF     FACT,     CON- 
CLUSIONS OF  LAW  AND  JUDGMENT 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  Court  without  a  jury,  the  plaintiff 
appearing  in  person  and  by  his  attorney,  Mr.  O.  M. 
Trask,  of  the  firm  of  Jennings,  Strouss,  Salmon  & 
Trask,  and  the  defendants  appearing  by  their  duly 
authorized  agents,  and  by  their  attorney,  Mr.  Lynn 
M.  Laney,  of  the  firm  of  Laney  &  Laney,  and  testi- 
mony having  been  offered  and  briefs  filed  by  both 
parties,  the  Court,  having  been  fully  advised  in  the 
premises,  now  makes  and  files  its  findings  of  fact  as 
follows : 

Findings  of  Fact 

I. 

That  the  plaintiff,  Ralph  W.  Held,  is  a  citizen  of 
the  State  of  Iowa  and  defendants,  United  Pro- 
ducers and  Consumers  Co-Operative  and  Southwest 
Co-Operative  Wholesale,  are  both  corporations  or- 
ganized and  incorporated  under  the  laws  of  the 
State  of  Arizona  and  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  of 
Three  Thousand  ($3,000.00)  Dollars. 

II. 
That  on  or  about  March  22,  1952,  the  plaintiff 
and  defendants  entered  into  a  written  contract 
according  to  the  terms  of  which  the  defendants 
agreed  to  employ  the  plaintiff  as  manager  for  a 
period  of  three  (3)  years  beginning  on  the  1st  day 
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of  April,  L952,  at  an  annual  salary  of  Ten  Thou- 
sand ($10,000.00)  Dollars  per  year,  plus  two  (2%) 
per  cent  of  the  net  income  of  the  corporations  for 
the  second  and  third  years  of  the  agreement. 

III. 

That  said  contract  was  executed  on  behalf  of  the 
defendants  by  W.  L.  Smith,  President  of  each  of 
the  defendants,  who  had  been  expressly  empowered 
by  the  Boards  of  Directors  of  each  of  the  defend- 
ant corporations  to  negotiate  and  enter  into  said 
contract  on  behalf  of  the  said  defendant  corpora- 
tions. 

IV. 

That  the  term  of  the  contract  was  a  reasonable 
term  in  view  of  the  terms  of  office  of  the  several 
hoards  of  directors  and  the  established  practice  of 
continuing-  said  directors  in  office;  that  the  bylaws 
of  each  of  the  defendant  corporations  provided  for 
the  amendment  of  said  bylaws  by  the  Boards  of 
Directors  of  the  defendant  corporations;  and  that 
the  action  of  the  respective  Boards  of  Directors 
in  entering  into  the  contract  amounted  to  an  amend- 
ment of  said  bylaws  in  any  respect  necessary  to 
enable  each  of  said  corporations  to  enter  into  said 
contract. 

Under  the  evidence  the  approval  of  Lewis  G. 
T\  almsley  was  not  required  to  authorize  or  validate 
said  contract  but  both  Walmsley  and  the  Boards  of 
Directors  of  the  two  corporations  at  all  times  knew, 
or  were  charged  with  knowledge,  of  the  existence 
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of  said  contract  and  failed  to  object  to  the  terms 
of  said  contract  or  disapprove  it.  The  plaintiff, 
Ralph  W.  Held,  was  not  notified  formally  or 
charged  with  knowledge  of  any  requirement,  even 
if  it  existed,  that  Lewis  G.  Walmsley  was  supposed 
to  approve  the  terms  of  said  contract. 

VI. 

At  all  times  W.  L.  Smith,  President  of  each  of 
the  defendant  corporations,  had  been  clothed  with 
the  apparent  authority  by  the  Boards  of  Directors 
of  the  two  defendant  corporations  to  negotiate  and 
execute  the  contract  with  the  plaintiff.  The  said 
President,  W.  L.  Smith,  at  all  times  during  the 
negotiation  of  the  contract  and  at  the  time  of  its 
execution  by  both  parties,  had  implied  authority 
to  bind  each  of  the  defendant  corporations  to  the 
terms  of  said  contract. 

VII. 

That  on  or  about  April  1,  1952,  the  plaintiff 
entered  upon  the  performance  of  his  duties  as  man- 
ager pursuant  to  the  terms  of  the  contract,  and  at 
all  times  thereafter  complied  with  all  of  the  terms 
thereof  up  to  and  including  the  date  upon  which 
the  contract  was  terminated  by  the  action  of  the 
two  defendant  corporations;  that  the  action  of  the 
plaintiff  in  entering  upon  his  duties  and  in  per- 
formance of  said  duties  as  required  by  the  contract 
was  at  all  times  with  the  full  knowledge  of  the  two 
corporations  and  the  members  of  the  Boards  of 
Directors  of  the  said  corporations. 
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VIII. 

That  on  or  about  June  20,  1952,  the  defendant 

corporations  and  each  of  them,  discharged  the  plain- 
tiff and  cancelled  his  contract  and  notified  the 
plaintiff  that  his  services  were  terminated;  that  said 
potion  on  the  part  of  each  of  the  defendant  cor- 
porations was  wrongful  and  without  justification. 

IX. 

That  the  plaintiff  sustained  damages  proximately 
resulting-  from  the  termination  of  said  contract  in 
the  total  sum  of  Twenty-two  Thousand  Two  Hun- 
dred Forty-six  and  68/100  ($22,246.68)  Dollars. 


[Title  of  District  Court  and  Cause.] 

PROPOSED  FINDINGS  OF  FACT,  CON- 
CLUSIONS OF  LAW  AND  JUDGMENT  ON 
BEHALF  OF  THE  PLAINTIFF 

Conclusions  of  Law 

From  the  foregoing  findings  the  Court  concludes: 

I. 
That  the  contract  between  plaintiff  and  the  de- 
fendants dated  March  22,  1952,  was  a  legally  valid 
and  enforceable  contract. 

II. 

That  the  plaintiff  at  all  times  prior  to  the  wrong- 
ful termination  of  said  contract  satisfactorily  per- 
formed the  terms  thereof. 
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III. 

That  said  contract  was  terminated  by  the  defend- 
ants wrongfully  and  without  justification  on  or 
about  June  20,  1952,  which  termination  constituted 
an  actionable  breach  of  the  contract  by  said  defend- 
ants. 

IV. 

That  the  plaintiff  is  entitled  to  recover  from  the 
defendants  for  the  breach  of  said  contract  the  sum 
of  Twenty-two  Thousand  Two  Hundred  Forty-six 
and  68/100  ($22,246.68)  Dollars. 

JUDGMENT 

Wherefore,  It  Is  Ordered  by  the  Court  that  the 
plaintiff  recover  judgment  against  the  defendants, 
and  each  of  them,  in  the  sum  of  Twenty-two  Thou- 
sand Two  Hundred  Forty-six  and  68/100  ($22,- 
246.68)  Dollars,  together  with  plaintiff's  costs  in 
the  sum  of  One  Hundred  Seventy-two  and  78/100 
($172.78)  Dollars. 

Dated  this  ....  day  of  September,  1953. 


United  States  District  Judge. 

Received  September  4,  1953. 
[Endorsed] :     Filed  September  4,  1953. 
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[Title  of  District  Court  and  Cause.] 

PROPOSED  AMENDMENTS  AND  ADDITIONS 
TO  PLAINTIFF'S  PROPOSED  FINDINGS 

Pursuant  to  Rule  21  of  the  Rules  of  Practice  of 
file  Tnited  States  District  Court  for  the  District  of 
Arizona,  the  defendants  respectfully  propose  the 
following  amendments  and  additions  to  the  pro- 
posed Finding's  of  Fact,  Conclusions  of  Law  and 
Judgment  in  the  above-entitled  cause,  which  were 
served  on  counsel  for  the  defendants  on  September 
4.  1953,  to  wit: 

1.  The  defendants  propose  an  amendment  of 
Finding  of  Fact  No.  II  by  inserting  after  the 
words  "defendants  entered  into,"  where  they  occur 
in  the  second  line  of  said  paragraph,  the  following: 
4k,  in  the  manner  hereinafter  set  out,";  and  by  add- 
ing at  the  end  of  said  paragraph  the  following: 
I,  the  said  written  contract  being  in  words  and 
figures  as  set  out  in  Exhibit  "A"  attached  to  the 
plaintiff's  complaint." 

2.  The  defendants  propose  that  Paragraph  III 
<>f  said  Findings  be  amended  so  as  to  read  as  fol- 
lows: 

That  said  contract  was  executed  on  behalf  of  the 
defendants  by  W.  L.  Smith,  president  of  each  of  the 
defendants,  who  together  with  the  defendants'  audi- 
tor, Lewis  G.  Walmsley,  had  been  expressly  author- 
ized to  employ  the  plaintiff  by  a  resolution  of  cadi 
board  of  directors,  worded  as  follows: 
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"Be  It  Resolved  that  Mr.  Smith  and  Mr. 
Walmsley  be  authorized  to  employ  Mr.  Held 
as  general  manager  and  work  out  terms  of  em- 
ployment." 

That  said  auditor  Walmsley  did  not  sign  said 
contract  of  employment  or  agree  thereto,  or  work 
out  or  help  to  formulate  the  terms  of  employment 
therein  contained. 

3.  That  Paragraph  IV  of  said  Findings  be 
amended  by  adding  thereto  the  following  further 
findings,  to  wit : 

That  the  provision  of  the  bylaws  of  the  United 
Producers  &  Consumer  Co-Operative  relative  to 
amendment  (Article  XIV)  at  the  time  of  making 
the  contract,  was  as  follows: 

"These  bylaws  may  be  altered  or  amended  at 
any  annual  or  special  meeting  of  the  members 
called  for  that  purpose.  The  written  assent  of 
a  majority  of  the  members  shall  be  effectual  to 
repeal  or  amend  any  bylaws  or  to  adopt  addi- 
tional bylaws  without  any  meeting.  The  bylaws 
may  be  amended,  altered  or  repealed  by  the 
board  of  directors  at  any  regular  or  special 
meeting." 

Thai  the  provision  of  the  bylaws  of  the  defendant 
Southwest  Co-Operative  Wholesale  coneernin  g 
amendment  (Article  Yll)  was  as  follows: 

"These  bylaws  may  be  amended  by  the  ma- 
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jority  vote  of  the  directors  of  the  corporation 
at  any  meeting  called  for  that  purpose,  except 
as  limited  in  the  Articles  of  Incorporation  or 
by  law." 

That  the  bylaws  of  United  Producers  and  Con- 
umers  Co-Operative  contained  the  following  pro- 
isioiis  in  Article  V  under  the  heading  "Powers  of 

Hrectors ' ' : 

*     *     * 

"Section  2.  To  appoint  and  remove,  at 
pleasure,  all  officers,  agents  and  employees  of 
the  Co-Operative,  prescribe  their  duties,  fix 
their  compensation  and  require  from  them,  if 
advisable,  security  for  faithful  service. 


"Section  8.  The  Board  of  Directors  may, 
in  its  discretion,  appoint  a  manager  who  shall 
hold  office  at  the  pleasure  of  and  upon  terms 
and  conditions  fixed  by  the  Board  of  Direc- 
tors." 

That  the  bylaws  of  the  Southwest  Co-Operative 
Wholesale  contained  the  following  provisions: 

"The  Board  of  Directors  shall  have  the  fol- 
lowing powers: 

"2.  To  appoint  and  remove  at  pleasure  all 
officers,  agents  and  employees  of  the  corpora- 
tion, prescribing  their  duties,  fixing  their  com- 
pensation and  requiring  from  them,  if  deemed 
advisable,  security  for  faithful  service. 
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"3.  To  appoint  a  manager  who  shall  hold 
office  at  the  pleasure  and  upon  the  terms  and 
conditions  fixed  by  the  Board  of  Directors 
who  shall  exercise  such  powers  and  perform 
such  duties  as  the  Board  of  Directors  shall 
delegate  and  prescribe." 

That  at  the  time  of  the  signing  of  said  manager's 
agreement,  the  board  of  directors  of  United  Pro- 
ducers &  Consumers  Co-Operative  consisted  of  seven 
members,  each  holding  office  for  a  three-year  term, 
with  the  terms  of  office  of  three  of  them  to  expire 
in  October,  1952,  the  terms  of  office  of  two  of  them 
to  expire  in  October,  1953,  and  the  terms  of  office 
of  the  remaining  two  to  expire  in  October,  1954; 
and  the  board  of  directors  of  Southwest  Co-Opera- 
tive  Wholesale  consisted  of  ten  members,  each  hold- 
ing office  for  a  three-year  term,  with  the  terms  of 
office  of  three  of  them  to  expire  in  October,  1952, 
the  terms  of  office  of  another  three  of  them  to 
expire  in  October,  1953,  and  the  terms  of  office  of 
the  remaining  four  to  expire  in  October,  1954. 

4.  That  the  first  sentence  of  Paragraph  V  of 
said  Findings,  being  the  first  five  and  one-half 
lines  thereof,  be  stricken  out  because  not  supported 
by  the  evidence;  and  that  the  last  sentence  of  said 
paragraph  be  amended  so  as  to  read  as  follows: 

The  plaintiff  Ralph  W.  Held  was  not  notified 
formally  of  any  requirement,  if  it  existed,  that 
Lewis  G.  Walmsley  was  supposed  to  approve  the 
terms  of  said  contract,  but  that  the  plaintiff  was 
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present  when  the  president  of  the  defendants  handed 
the  aforementioned  resolution  for  the  employment 
of  the  plaintiff  to  the  assistant  secretary  of  the 
defendants,  Pauline  Mclnerney,  for  recording  in 
the  corporate  minutes,  and  he  had  knowledge  that 
W.  L.  Smith  was  acting  as  agent,  and  he  relied 
solely  on  the  representations  of  W.  L.  Smith  as  to 
his  authority  and  made  no  investigation  as  to  the 
actual  authority  of  W.  L.  Smith. 

5.  The  defendants  propose  that  Paragraph  VI 
of  said  Findings  be  amended  by  striking  out  the 

first  sentence  thereof,  on  the  ground  that  the  same 
is  not  sustained  by  the  evidence.  The  defendants 
further  propose  that  the  second  sentence  of  Para- 
graph VI  be  stricken  out,  on  the  ground  that  the 
same  is  not  sustained  by  the  evidence.  In  this  be- 
half the  defendants  propose  that  the  court  make 
the  following  findings  of  fact,  either  in  lieu  of  the 
matter  so  proposed  to  be  stricken  or  at  any  rate  at 
some1  place  in  the  court's  findings  of  fact,  to  wit: 

That  prior  to  the  time  when  the  agreement  sued 
upon  was  formulated  and  signed  the  plaintiff  re- 
ceived from  defendants  copies  of  the  bylaws  of  the 
defendant  United  Producers  &  Consumers  Co-Oper- 
ative and  the  bylaws  of  the  Southwest  Co-Operative 
Wholesale,  and  he  was  familiar  with  the  terms  of 
said  bylaws  at  the  time  when  said  contract  was 
formulated  and  signed. 

6.  That   the    following   additions   to   Paragraph 
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IX  of  said  Findings  be  made  at  the  end  of  said 
paragraph,  to  wit: 


That   the    items   comprising   said   total   sum   of 
damages  as  found  by  the  court  are  as  follows : 

Fixed  wage   from    defendants   for   three 

years $30,000.00 

2%  of  net  margin  for  2nd  year  (based  on 

average  for  years  1951,  1952  &  1953)  ....     6,196.66 

2%  of  net  margin  for  3rd  year  (on  same 

basis)    6,196.66 

Total 

Less  amount   received  from  the  defend- 
ants   $  2,275.64 

Less  amount  received  and  to  be  received 
from  present  employment : 

First  year  4,725.00 

Second  year 8,100.00 

Third  year 8,100.00 

Total 

Contract  Damages  

Special  damages: 

Loss  deposit  on  house  which  plaintiff 

purchased   $  2,100.00 

Expense  of  travel 454.00 

Moving  expense  500.00 

$  3,054.00 


Total  Damages  

By  proposing  the  foregoing  amendments  and 
additions  to  the  plaintiff's  proposed  findings  of  fact, 
the  defendants  do  not  intend  to  waive  their  right  to 
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ibject  and  except,  by  motion  for  new  trial  or  for 
jnodification  of  the  judgment,  to  the  court's  findings 
and  judgment  as  they  may  be  finally  settled  herein. 

Respectfully  submitted, 

LANEY  & LANEY, 

By  /s/  LYNN  M.  LANEY, 

Attorneys  for  Defendants. 

Received  September  9,  1953. 
[Endorsed]  :     Filed  September  9,  1953. 


In  the  United  States  District  Court  for  the 
District  of  Arizona 

No.  Civ.  1798  Phx. 

RALPH  W.  HELD, 

Plaintiff, 

vs. 

UNITED  PRODUCERS  AND  CONSUMERS  CO- 
OPERATIVE, a  Corporation;  SOUTHWEST 
CO-OPERATIVE  WHOLESALE,  a  Corpra- 
tion, 

Defendants. 

FINDINGS  OF  FACT,  CONCLUSIONS 
OF  LAW  AND  JUDGMENT 

The  above-entitled  action  came  on  regularly  for 
trial  before  the  Court  without  a  jury,  the  plaintiff 
appearing  in  person  and  by  his  attorney.  Mr.  O.  M. 
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Trask,  of  the  firm  of  Jennings,  Strouss,  Salmon  & 
Trask,  and  the  defendants  appearing  by  their  duly 
authorized  agents,  and  by  their  attorney,  Mr.  Lynn 
M.  Laney,  of  the  firm  of  Laney  &  Laney,  and  testi- 
mony having  been  offered  and  briefs  filed  by  both 
parties,  the  Court,  having  been  fully  advised  in  the 
premises,  now  makes  and  files  its  findings  of  fact 
as  follows: 

Findings  of  Fact 

I. 

That  the  plaintiff,  Ralph  W.  Held,  is  a  citizen 
of  the  State  of  Iowa  and  defendants,  United  Pro- 
ducers and  Consumers  Co-Operative  and  Southwest 
Co-Operative  Wholesale,  are  both  corporations  or- 
ganized and  incorporated  under  the  laws  of  the 
State  of  Arizona  and  the  matter  in  controversy 
exceeds,  exclusive  of  interest  and  costs,  the  sum  of 
Three  Thousand  ($3,000.00)  Dollars. 

II. 

That  on  or  about  March  22,  1952,  the  plaintiff 
and  defendants  entered  into,  in  the  manner  herein- 
after set  out,  a  written  contract  according  to  the 
terms  of  which  the  defendants  agreed  to  employ 
the  plaintiff  as  manager  for  a  period  of  three  (3) 
years  beginning  on  the  1st  day  of  April,  1952,  at  an 
annual  salary  of  Ten  Thousand  ($10,000.00)  Dollars 
per  year,  plus  two  (2%)  per  cent  of  the  net  income 
of  the  corporations  for  the  second  and  third  years 
of  the  agreement,  the  said  written  contract  being  in 
words  and  figures  as  set  out  in  Exhibit  A  attached 
to  Plaintiff's  complaint. 
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III. 
That  said  contract  was  executed  on  behalf  of  the 
defendants  by  W.  L.  Smith,  President  of  each  of 
the  defendants,  who  had  been  authorized  by  the 
Boards  of  Directors  of  each  of  the  defendant  cor- 
porations to  negotiate  and  enter  into  said  contract 
on  behalf  of  the  said  defendant  corporations. 

IV. 

That  the  term  of  the  contract  was  a  reasonable 
term  in  view  of  the  terms  of  office  of  the  several 
boards  of  directors  and  the  established  practice  of 
continuing  said  directors  in  office;  that  the  bylaws 
p  each  of  the  defendant  corporations  provided 
for  the  amendment  of  said  bylaws  by  the  Boards 
of  Directors  of  the  defendant  corporations;  and 
that  the  action  of  the  respective  Boards  of  Directors 
in  entering  into  the  contract  amounted  to  an  amend- 
ment of  said  bylaws  in  any  respect  necessary  to 
pnable  each  of  said  corporations  to  enter  into  said 
contract. 

That  at  the  time  of  the  signing  of  said  manager's 
jgreement,  the  board  of  directors  of  United  Pro- 
ducers &  Consumers  Co-Operative  consisted  of  seven 
members,  each  holding  office  for  a  three-year  term, 
frith  the  terms  of  office  of  three  of  them  to  expire 
in  October,  1952,  the  terms  of  office  of  two  of  them 
to  expire  in  October,  1953,  and  the  terms  of  office 
of  the  remaining  two  to  expire  in  October,  1954; 
and  the  board  of  directors  of  Southwest  Co-Oper- 
ative  Wholesale    consisted    of   ten    members,    each 
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holding  office  for  a  three-year  term,  with  the  terms 
of  office  of  three  of  them  to  expire  in  October,  1952, 
the  terms  of  office  of  another  three  of  them  to  ex- 
pire in  October,  1953,  and  the  terms  of  office  of  the 
remaining  four  to  expire  in  October,  1954. 

V. 

Under  the  evidence  the  approval  of  Lewis  G. 
Walmsley  was  not  required  to  authorize  or  validate 
said  contract  but  both  Walmsley  and  the  Boards  of 
Directors  of  the  two  corporations  at  all  times  knew 
of  the  existence  of  said  contract  and  failed  to  object 
to  the  terms  of  said  contract  or  disapprove  it.  The 
plaintiff,  Ralph  W.  Held,  was  not  notified  formally 
that  Lewis  G.  Walmsley  was  supposed  to  approve 
the  terms  of  said  contract. 

That  prior  to  the  time  when  the  agreement  sued 
upon  was  formulated  and  signed  the  plaintiff  re- 
ceived from  defendants  copies  of  the  bylaws  of  the 
defendant  United  Producers  &  Consumers  Co-Oper- 
ative Wholesale. 

VI. 

That  on  or  about  April  1,  1952,  the  plaintiff 
entered  upon  the  performance  of  his  duties  as  man- 
ager pursuant  to  the  terms  of  the  contract,  and  at 
all  times  thereafter  complied  with  all  of  the  terms 
thereof  up  to  and  including  the  date  upon  which 
the  contract  was  terminated  by  the  action  of  the  two 
defendant  corporations ;  that  the  action  of  the  plain- 
tiff in  entering  upon  his  duties  and  in  performance 
of  said  duties  as  required  by  the  contract  was  at 
all  times  with  the  full  knowledge  of  the  two  cor- 
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■orations  and  the  members  of  the  Boards  of  Di- 
rectors of  the  said  corporations. 

VII. 

That  on  or  about  June  20,  1952,  the  defendant 
corporations  and  each  of  them,  discharged  the  plain- 
tiff and  cancelled  his  contract  and  notified  the  plain- 
tiff that  his  services  were  terminated;  that  said 
action  on  the  part  of  each  of  the  defendant  cor- 
porations was  wrongful  and  without  justification. 

VIII. 
That  the  plaintiff  sustained  damages  proximately 
resulting  from  the  termination  of  said  contract  in 
the  total  sum  of  Twenty-two  Thousand  Two  Hun- 
dred Forty-six  and  68/100  ($22,216.68)  Dollars. 

That  the  items  comprising  said  total  sum  of  dam- 
ages as  found  by  the  Court  are  as  follows: 

fixed  wage  from  defendants  for  three 
years  $30,000.00 

2%  of  net  margin  for  2nd  year  (based  on 
average  for  years  1951,  1952  &  1953)  ....     6,196.66 

2%  of  net  margin  for  3rd  year  (on  same 
basis)   6,196.66 

Total $42,393.32 

Less  amount  received  from  the  defend- 
ants   $  2,275.64 

Less  amount  received  and  to  be  received 
from  present  employment : 

First  year  4,725.00 

Second  year 8,100.00 

Third  year 8,100.00 

Total 23,200.64 

Contract  Damages  $19,192.68 
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Special  damages: 

Loss  deposit  on  house  which  plaintiff 

purchased   $  2,100.00 

Expense  of  travel 454.00 

Moving  expense  500.00 

$  3,054.00 

3,054.00 

Total  Damages  $22,246.68 

Conclusions  of  Law 
From  the  foregoing  findings  the  Court  concludes: 

I. 

That  the  contract  between  plaintiff  and  the  de- 
fendants dated  March  22,  1952,  was  a  legally  valid 
and  enforceable  contract. 


II. 

That  the  plaintiff  at  all  times  prior  to  the  wrong 
ful  termination  of  said  contract  satisfactorily  per 
formed  the  terms  thereof. 


III. 

That  said  contract  was  terminated  by  the  defend- 
ants wrongfully  and  without  justification  on  or 
about  June  20,  1952,  which  termination  constituted 
an  actionable  breach  of  the  contract  by  said  defend- 
ants. 

IV. 

That  plaintiff  is  entitled  to  recover  from  the 
defendants  for  the  breach  of  said  contract  the  sum 
of  Twenty-two  Thousand  Two  Hundred  Forty-six 
and  68/100  ($22,246.68)  Dollars. 
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Judgment 

Wherefore,  It  is  Ordered  by  the  Court  that  the 
llaintiff  recover  judgment  against  the  defendants, 
and  each  of  them,  in  the  sum  of  Twenty-two  Thou- 
sand Two  Hundred  Forty-six  and  68/100  ($22,- 
246.68)  Dollars,  together  with  plaintiff's  costs  in 
the  sum  of  One  Hundred  Seventy-two  and  78/100 
($172.78)  Dollars. 

Dated  this  6th  day  of  October,  1953. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  October  6,  1953. 


[Title  of  District  Court  and  Cause.] 

DEFENDANTS'  MOTION  FOR  NEW  TRIAL, 
MOTION  TO  AMEND  FINDINGS  AND  MO- 
TION TO  AMEND  JUDGMENT 

Motion  for  New  Trial 

The  defendants  move  that  the  judgment  entered 
herein  be  vacated  and  set  aside  and  that  a  new 
trial  be  granted  on  the  following  grounds: 

(1)  That  the  judgment  is  contrary  to  law  and 
not  supported  by  the  weight  of  the  evidence1  or  the 
evidence  at  all. 

( 2 )  That  the  court  erred  in  finding  as  a   fact 
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that  the  making  of  the  manager's  agreement  sued 
upon,  by  W.  L.  Smith,  president  of  each  of  the 
defendants,  had  been  authorized  by  the  boards  of 
directors  of  the  defendants,  because  said  finding 
is  not  supported  by  the  evidence. 

(3)  That  the  court  erred  in  making  its  findings 
of  fact  to  the  effect  that  the  term  of  the  contract 
was  reasonable  though  extending  beyond  the  terms 
of  office  of  the  directors,  because  of  the  practice  in 
the  past  of  re-electing  the  directors,  and  to  the 
effect  that  the  conduct  of  the  boards  of  directors 
amounted  to  an  amendment  of  the  bylaws  in  such 
manner  as  to  permit  the  corporations  to  enter  into 
the  contract,  because  such  findings  are  not  sup- 
ported by  the  evidence. 

(4)  That  the  court  erred  in  finding  as  a  fact  that 
the  approval  of  Lewis  G.  Walmsley,  auditor  of  each 
defendant,  was  not  required  to  authorize  or  validate 
the  contract,  and  in  finding  that  said  Walmsley  and 
the  boards  of  directors  "at  all  times  knew  of  the 
existence  of  said  contract  and  failed  to  object  to 
the  terms  of  said  contract  or  disapprove  of  it," 
because  such  findings  are  not  supported  by  the 
evidence. 

(5)  That  the  court  erred  in  its  finding  that  the 
action  of  each  defendant  corporation  in  discharging 
the  plaintiff  and  cancelling  his  claimed  contract 
was  wrongful  and  without  justification,  because  such 
finding  is  not  supported  by  the  evidence,  in  that 
there  never  was  any  validly  authorized  contract. 
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(6)  That  the  court  erred  in  finding  as  facts  that 
me  plaintiff  was  entitled,  as  items  of  damage,  to 
16,196.66  as  and  for  2  per  cent  of  the  net  margin 
lor  the  second  year  of  the  term  of  the  contract,  to 
16,196.66  as  and  for  2  per  cent  of  the  net  margin 
for  the  third  year,  to  $2,100.00  for  loss  of  deposit 
■p  house  which  plaintiff  purchased,  and  to  $545.00 
for  "expense  of  travel,"  on  the  ground  that  each 
■md  all  of  said  findings  are  contrary  to  law  and 
not  supported  by  the  evidence. 

Motion  to  Amend  Findings 

ti!  keeping  with  certain  of  the  above-stated 
pounds  for  defendants'  Motion  for  Xew  Trial, 
[he  defendants  move  the  court  that  the  findings  of 
Pact  made  by  the  court  be  amended  so  as  to  elimi- 
nate therefrom  the  findings  of  fact  alleged  to  be 
insupported  by  the  evidence  in  paragraphs  2,  3, 
%  5  and  6  of  said  Motion  for  New  Trial. 

The  grounds  of  this  motion  are  that  said  find- 
ings are  contrary  to  and  not  supported  by  the  evi- 
ience. 

Motion  to  Amend  Judgment 

In  the  event  the  court  shall  deny  the  foregoing- 
Motion  for  Xew  Trial,  then,  without  waiving  the 
same,  the  defendants  respectfully  move  that  the 
gqurt  alter  or  amend  the  judgment  heretofore  en- 
tered in  the  following  respects: 

1.  By  eliminating  therefrom  and  subtracting 
Prom  the  $22,246.68  judgment  the  item  of  $6,196.66 
included  as  2  per  cent  of  the  "net  margin"  for  the 
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second  year,  and  the  item  of  $6,196.66  included  as 
2  per  cent  of  the  "net  margin"  for  the  third  year, 
of  the  term  of  the  manager's  agreement,  and  sub- 
stituting in  lieu  thereof  an  amount  equal  to  2  per 
cent  of  the  "net  income"  of  the  defendants  for 
those  years,  as  shown  by  the  evidence,  which 
amount,  according  to  the  evidence,  would  be  at  most 
$435.21  for  the  second  year  and  $435.21  for  the 
third  year. 

The  grounds  for  this  subdivision  of  the  present 
motion  are  that  the  manager's  agreement  sued  upon 
calls  for  the  payment  to  the  plaintiff  of  $10,000.00 
per  annum  "plus  two  (2)  per  cent  of  the  net  in- 
come" of  the  defendants,  whereas  the  two  (2)  per 
cent  of  the  "net  margin"  allowed  by  the  court  was 
contrary  to  and  entirely  different  from  the  express 
terms  of  the  contract. 

2.  By  eliminating  from  the  judgment,  and  sub- 
tracting from  the  $22,246.68  awarded  by  the  court, 
the  further  sum  of  $2,100.00  which  was  allowed  as 
and  for  the  loss  by  the  plaintiff  of  the  deposit 
made  on  the  house  he  purchased. 

The  grounds  for  this  subdivision  of  the  present 
motion  are  that  under  the  law  relative  to  damages 
for  breach  of  contract,  compensation  is  recoverable 
only  for  those  injuries  that  the  defendant  had  rea- 
son to  foresee  when  the  contract  was  made  as  a 
probable  result  of  his  breach  of  the  contract,  and 
there  was  no  evidence  that  at  the  time  of  making  the 
contract  it  was  contemplated  that  Held  would  buy 
a  home  on  installments,  or  that  if  he  was  wrong- 
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lolly  discharged  he  would  fail  to  resell  the  house 
or  would  permit  the  down  payment  to  be  forfeited. 

3.  By  eliminating  from  the  judgment  and  sub- 
tracting therefrom  the  further  sum  of  $454.00  which 
was  allowed  as  "expense  of  travel." 

The  grounds  for  this  subdivision  are  that,  while 
the  agreement  provided  for  payment  to  Held  of 
$500.00  for  "moving  expenses  from  Des  Moines, 
Iowa,  to  Phoenix,  Arizona,"  there  was  no  provision 
for  any  further  expense  of  travel,  or  for  expense 
of  going  back  to  Iowa;  and  when  he  recovers  the  full 
compensation  provided  in  his  contract,  less  what  he 
earned  elsewhere,  then  giving  him  the  expense  of 
returning  to  Iowa  (which  would  have  been  a  part 
of  his  normal  expense  at  the  end  of  his  term )  would 
be  paying  him  twice  for  the  same  thing. 

Respectfully  submitted, 

LANEY  &  LANEY, 

By  /a/  LYNN  M.  LANEY, 

Attorneys  for  Defendants. 

Memorandum  of  Points  and  Authorities 
Re  Motion  for  New  Trial 

In  support  of  the  foregoing  motion  for  new  trial 
the  defendants  submit  the  following  points  and 
authorities : 

I. 

The  attempted  employment  on  behalf  of  a  cor- 
poration of  a  general  manager  for  a  term  of  three 
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years,  when  that  term  would  extend  beyond  the 
terms  of  office  of  all  directors  and  would  be  con- 
trary to  bylaw  provisions  that  the  board  of  directors 
has  power  to  appoint  and  remove  all  officers  and 
that  a  manager  employed  by  them  shall  hold  office 
at  the  pleasure  of  the  board,  does  not  bind  the 
corporation  for  the  full  three  years,  but  leaves  the 
board  with  authority  to  discharge  the  manager  when 
the  board  so  desires. 

13  Am.  Jur.,  Corporations,  Sec.  886,  p.  881. 

Edwards  v.  Keller,  Texas  Civ.  App.  133  SW 
2d  823. 

Tucson  Fed.  Sav.  &  Loan  Ass'n  v.  Aetna  Inv. 
Corp.  (Ariz.),  245  P.  2d  423. 

Leon  Farms  Corp.  v.  Beaman,  240  SW  2d  433. 

Hunter  v.  Sun  Mut.  Ins.  Co.,  26  La.  Ann.  1°>. 

Rundell  v.  Farmers  Co-Op.,  etc,  Co.  (Mich.), 

178  NW  21. 

Darrah    v.    Wheeling    Ice    &    Storage    Co. 
(W.  Va.)  40  SE  373. 

Note :  ' '  Bylaw  of  corporation  authorizing  removal 
of  officer,  agent  or  employee  at  any  time  as  affect- 
ing contract  of  employment  for  a  specified  period," 
145  ALR  312. 

II. 

The  only  resolution  of  the  boards  of  directors 
shown  in  the  evidence  authorized  Smith  and  Walms- 
ley  to  employ  Held  and  work  out  the  terms  of  em- 
ployment.   That  resolution  was  specific  and  imam- 
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biiruous  in  its  provision  that  both  those  men  were 
to  work  out  the  terms  of  employment  and  effect  the 
employment,  but  the  evidence  is  that  Smith  alone 
attempted  to  make  the  employment  and  work  out 
the  terms  thereof. 

The  law  is,  we  submit,  that  when  such  a  corporate 
resolution  authorizes  two  persons  to  negotiate  and 
pake  a  contract  that  does  not  authorize  one  of  them 
ilone  to  do  so,  and  the  attempt  of  one  alone  to  do  so 
ioes  not  result  in  a  valid  contract. 

2  Am.  Jur,  Agency,  201,  Sec.  249. 

2  C.  J.  Agency,  668,  Sec.  218. 

Dorsey  v.  Strand  (Wash.),  150  P.  2d  702. 

Egner  v.  State  Realty  Co.  (Minn.),  26  NW  2d 
464. 

III. 
The  mere  fact  that  the  plaintiff  was  dealing  with 
Smith,  whom  he  knew  to  be  an  agent  of  the  corpo- 
•ation,  constituted  under  the  law  a  danger  signal, 
io  that  Held  was  obliged  to  make  proper  inquiry  as 
o  the  extent  of  the  agent's  authority,  and  was  bound 
>y  the  lack  of  authority  on  the  part  of  Smith. 

13  Am.  Jur.,  Corporations,  872,  Sec.  891. 

Brutinel  v.  Nygren  (Ariz.),  152  P.  1042. 

Lois     Grunow     Memorial     Clinic     v.     Davis 
(Ariz.),  66  P.  2d  238. 

Litchfield  v.  Green  (Ariz.),  33  P.  2d  290. 

Cameron  v.  Lanier  (Ariz.),  108  P.  2d  579. 
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Re  Motion  to  Amend  Findings 

In  support  of  this  motion  the  defendants  call  the 
court's  attention  to  Rule  59  of  the  Rules  of  Civil 
Procedure  and  our  position  that  the  findings  sought 
to  be  eliminated  are  not  supported  by  the  evidence. 

Re  Motion  to  Amend  Judgment 

As  authority  for  making  such  a  motion  we  cite 
subdivision  (e)  of  Rule  59  of  Rules  of  Civil  Pro- 
cedure. 

In  support  of  our  motion  to  eliminate  as  items  of 
damages  the  2  per  cent  of  "net  margin"  for  tho 
second  and  third  year,  and  to  substitute  in  lieu 
thereof  2  per  cent  of  the  "net  income/'  we  call  the 
court's  attention  to  the  fact  that  "net  income"  and 
"net  margin,"  as  used  in  the  books  and  records  of 
the  defendant  corporations  and  as  understood  by 
both  the  corporation  and  the  plaintiff,  were  vastly 
different  from  each  other.  The  evidence  was  that 
what  was  known  as  "net  margin"  was  the  whole 
return  from  the  sale  of  goods,  over  and  above  costs 
and  expenses,  and  that  what  was  known  as  "net 
income"  was  the  return  over  and  above  costs  and 
expenses  from  the  sale  of  goods  to  non-members  of 
the  corporations.  The  undisputed  evidence  was  that 
the  prices  at  which  commodities  were  sold  to  mem- 
bers were  fixed  at  such  amounts  as  were  considered 
ample  to  pay  all  costs  and  expenses,  with  the  express 
agreement  evidenced  by  the  corporate  minutes  that 
the  amount  received  for  goods  bought  by  members, 
over  and  above  costs  and  expenses,  was  the  property 
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of  the  members  and  would  be  returned  to  them. 
this  "net  margin/'  except  the  portion  thereof 
irising  from  purchases  by  non-members,  was  not 
I  "net  income"  of  the  company,  but  was  the  prop-* 
irty  of  the  members  held  in  trust  for  them.  While 
Mr.  Held  and  Mr.  Walmsley  testified  about  some 
preliminary  conversations  concerning  a  percentage 
of  the  "net  margin,"  still  the  undisputed  facts  are 
that  Smith  and  Held  made  the  contract  for  a  per- 
centage of  the  "net  income,"  that  Held  is  suing  on 
this  contract  without  claiming  mistake  or  asking  to 
reform  it,  and  that  he  cannot  be  heard  to  welch  on 
its  terms  and  claim  two  per  cent  of  the  larger 
amount  of  "net  margin,"  rather  than  the  smaller 
amount  of  "net  income"  which  he  contracted  for. 
Such  net  income  was  the  amount,  according  to  the 
evidence,  upon  which  the  United  Producers  &  Con- 
sumers Co-Operative  paid  income  tax,  and  no  income 
tax  was  paid  on  the  rest  of  the  so-called  net  margin, 
because  that  was  not  income  but  merely  trust  funds 
held  as  the  property  of  the  members. 

In  support  of  our  motion  to  eliminate  as  an  item 
of  damage  the  $2,100.00  allowed  for  "loss  of  deposit 
on  house  which  plaintiff  purchased,"  and  to  elimi- 
nate as  an  item  of  damage  the  $454.00  allowed  for 
"expense  of  travel,"  the  defendants  submit  the 
following  proposition  of  law: 

Tn  awarding  damages  for  breach  of  contract  com- 
pensation may  be  given  for  only  those  injuries  that 
the  defendant  at  the  time  of  making  the  contract 
had  reason  to  foresee  as  a  natural  result  in  the  usual 
course  of  events  of  his  breach  of  the  contract. 
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The  rule  is  set  out  in  McCormick  on  Damages, 
page  575,  with  Globe  Refining  Co.  v.  Landa  Cotton 
Oil  Co.,  190  U.S.  540,  47  L.  Ed.  1171,  cited  in  sup- 
port of  it,  as  follows : 

"To  the  restriction  upon  consequential  dam- 
ages in  contract,  imposed  by  Hadley  v.  Baxen- 
dale,  which  requires  a  showing  that  the  loss 
must  be  reasonably  foreseeable  when  the  con- 
tract was  made,  a  new  restriction  has  been 
added  by  the  federal  and  many  state  courts, 
namely:  that  the  circumstances  of  the  contract 
must  show  that  the  defendant  expressly  or  im- 
pliedly agreed  to  be  liable  for  consequential  loss 
of  the  sort  in  question." 

Another  statement  of  the  rule  as  set  out  in 
Twachtman  v.  Connelly,  106  Fed.  2d  501,  is  as  fol- 
lows: 

"The  rule  is  firmly  established  that  damages 
which  may  be  recovered  for  breach  of  contract 
are  such  as  may  fairly  and  reasonably  be  con- 
sidered as  either  arising  naturally,  that  is,  ac- 
cording to  the  usual  course  of  things,  from  the 
breach  of  the  contract  itself,  or  such  as  may 
reasonably  be  supposed  to  have  been  in  contem- 
plation of  both  parties  at  the  time  they  made  the 
contract  as  the  probable  result  of  the  breach 
of  it." 

To  the  same  effect : 

Restatement  of  the  Law,  Contracts,  Vol.  1, 
Sec.  330. 
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Woodbury  v.  Jones,  44  N.H.  206,  (loss 
through  selling  house  not  allowed). 

Smith  v.  Pallay  (Oregon),  279  P.  279,  (loss 
through  purchase  of  automobile  not  al- 
lowed). 

Central  Trust  Co.  v.  Clark,  92  Fed.  293,  34 
CCA.  354. 

Respectfully  submitted, 

LANEY  &  LANEY, 

By  /s/  LYNN  M.  LANEY, 

Attorneys  for  Defendants. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  October  14,  1953. 


[Title  of  District  Court  and  Cause.] 

ORDER 

The  sum  of  $2,100.00  allowed  as  loss  on  a  house 
purchased  by  the  plaintiff  and  the  sum  of  $454.00 
allowed  as  "expense  of  travel"  are  eliminated  from 
the  judgment  entered  herein.  In  all  other  respects 
the  judgment  will  stand  without  further  modifica- 
tion. 

Dated:     February  24,  1954,  at  Phoenix,  Arizona. 

/s/  DAVE  W.  LING, 
Judge. 

[Endorsed] :     Filed  February  24,  1954. 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  AND  ORDER 

It  Is  Hereby  Stipulated  that  Snell  &  Wilmer  be 
substituted  as  attorneys  of  record  for  defendants 
United  Producers  and  Consumers  Co-Operative,  a 
corporation,  and  Southwest  Co-Operative  Whole- 
sale, a  corporation,  in  the  above-entitled  and  num- 
bered cause  in  place  and  instead  of  Laney  &  Laney. 

LANEY  &  LANEY, 
By  /s/  LYNN  M.  LANEY. 

JENNINGS,  STROUSS, 
SALMON  AND  TRASK, 

By  /s/  O.  M.  TRASK. 

SNELL  &  WILMER, 
By  /s/  WALTER  LINTON, 
/s/  EDWARD  JACOBSON. 

Order 

Pursuant  to  the  foregoing  Stipulation, 
It  Is  Hereby  Ordered,  Adjudged  and  Decreed  that 
Snell  &  Wilmer  be  substituted  for  Laney  &  Laney 
as  attorneys  for  the  defendants  United  Producers 
and  Consumers  Co-Operative,  a  corporation,  and 
Southwest  Co-Operative  Wholesale,  a  corporation, 
in  the  above-entitled  and  numbered  cause. 
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Dated  this  23rd  day  of  March,  1954. 


Jnited  States  District  Judge  for  the  District  of 


/s/  DAVE  W.  LING, 

v 
Arizona. 

[Endorsed]  :     Filed  March  23,  1954. 


title  of  District  Court  and  Cause.] 

ORDER 

Defendants'  Motion  for  New  Trial,  Motion  to 
Lmend  Findings  and  Motion  to  Amend  Judgment 
laving  been  argued  November  9-10,  1953,  and  hav- 
ng  been  submitted  November  10,  1953 ;  and 

This  Court  having  entered  the  following  Order : 

"The  sum  of  $2,100.00  allowed  as  loss  on  a 
house  purchased  by  the  plaintiff  and  the  sum  of 
$454.00  allowed  as  'expense  of  travel'  are  elimi- 
nated from  the  judgment  entered  herein.  In 
all  other  respects  the  judgment  will  stand  with- 
out further  modification. 

' '  Dated :  February  24, 1954,  at  Phoenix,  A  ri  - 
zona. 

"DAVE  W.  LING, 

-Judge." 

>n  February  24,  1954;  and 

The  foregoing  Order  having  the  effect  of  no  Order 
m  the  Motion  for  New  Trial;  the  effect  only  by  im- 
)lication  of  an  Order  on  a  portion  of  the  Motion  to 
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Amend  Findings,  and  being  only  by  implication  an 
Order  on  the  Motion  to  Amend  Judgment, 

Now,  Therefore,  Be  It  and  It  Is  Hereby  Ordered 
as  follows : 

1.  Defendants'  Motion  for  New  Trial  be  denied. 

2.  Defendants'  Motion  to  Amend  Findings  be 
denied  except  for  that  portion  of  the  paragraph 
numbered  6  in  the  Motion  for  New  Trial  (incorpo- 
rated by  reference  in  the  Motion  to  Amend  Find- 
ings) which  states  that  the  plaintiff  was  entitled, 
as  items  of  damage,  to  "*  *  *  $2,100.00  for  loss  of 
deposit  on  house  which  plaintiff  purchased,  and  to 
$454.00  for  'expense  of  travel'  *  *  V  As  to  the 
foregoing  quoted  items,  the  Court  finds  the  plain- 
tiff is  not  entitled  to  recover  from  the  defendants 
for  the  same  as  items  of  damage  or  otherwise  and 
instructs  that  Article  VIII  of  the  Findings  of  Fact 
be  amended  in  accordance  herewith. 

3.  Defendants'  Motion  to  Amend  Judgment  be 
granted  in  part  and  denied  in  part  so  that  plaintiff 
recover  judgment  against  the  defendants  and  each 
of  them  in  the  sum  of  Ninteen  Thousand  Six  Hun- 
dred Ninety-two  Dollars  and  Sixty-eight  Cents 
($19,692.68),  together  with  plaintiff's  costs  in  the 
sum  of  One  Hundred  Seventy-two  Dollars  and 
Seventy-eight  Cents  ($172.78). 

Dated  this  23rd  day  of  March,  1954. 

/s/    DAVE  W.  LING, 

United  States  District  Judge 
I  or  the  District  of  Arizona. 
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Aprovecl  as  to  Form : 

JENNINGS,  STROUSS, 
SALMON  AND  TRASK, 

By  /s/  O.  M.  TRASK, 

Attorneys  for  Plaintiff. 

SNELL  &  WILMER, 
By  /s/  WALTER  LINTON, 
/s/  EDWARD  JACOBSON, 

Attorneys  for  Defendants. 

[Endorsed] :     Filed  and  docketed  March  23,  1954. 


Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Notice  Is  Hereby  Given  that  United  Producers 
nd  Consumers  Co-Operative,  a  corporation,  and 
Southwest  Co-Operative  Wholesale,  a  corporation, 
Lefendants  in  the  above-entitled  and  numbered 
ause,  and  each  of  them,  hereby  appeals  to  the 
Jnited  States  Court  of  Appeals  for  the  Ninth  Cir- 
uit  from  the  Order  entered  in  the  above-entitled 
nd  numbered  cause  on  March  23,  1954,  in  favor  of 
he  plaintiff,  Ralph  W.  Held,  and  against  the  de- 
fendants, United  Producers  and  Consumers  Co- 
)perative,  a  corporation,  and  Southwest  Co-Oper- 
itive  Wholesale,  a  corporation,  insofar  as  said  Order 
>f  March  23,  1954,  denies  defendants'  Motion  for 
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New  Trial;  denies  in  part  defendants'  Motion  to 
Amend  Findings,  and  grants  judgment  to  plaintiff 
and  against  defendants  and  each  of  them  in  the  sum 
of  Ninteen  Thousand  Six  Hundred  Ninety-two  Dol- 
lars and  Sixty-eight  Cents  ($19,692.68),  together 
with  plaintiff's  costs  in  the  sum  of  One  Hundred 
Seventy- two  Dollars  and  Seventy-eight  Cents 
($172.78). 

Dated  this  24th  day  of  March,  1954. 

SNELL  &  WILMER, 

By  /a/  WALTER  LINTON, 

/s/  EDWARD  JACOBSON, 
Attorneys  for  United  Producers  and  Consumers  Co- 
operative and  Southwest  Co-Operative  Whole- 
sale, Appellants. 

[Endorsed]  :     Filed  March  24,  1954. 


[Title  of  District  Court  and  Cause.] 

SUPERSEDEAS  BOND 

Know  All  Men  by  Those  Presents: 

That  we,  United  Producers  and  Consumers  Co- 
Operative,  a  corporation,  and  Southwest  Co-Oper- 
ative Wholesale,  a  corporation,  as  Principals,  and 
Fireman's  Fund  Indemnity  Company,  a  Califor- 
nia corporation  being  a  corporate  surety,  as  Surety, 
are  held  and  firmly  bound  unto  Ralph  W.  Held  in 
the  sum  of  Twenty  Thousand  Dollars  ($20,000.00), 
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o  be  paid  to  the  said  Ralph  \V.  Held,  his  heirs, 
xecutors,  administrators  or  assigns,  to  which  pay- 
ment well  and  truly  to  be  made  we  bind  ourselves, 

uv  successors  and  assigns,  jointly  and  severally,  by 
hese  presents. 

Sealed  with  our  seals  and  dated  March  24,  1954. 

Whereas,  lately  in  a  suit  pending  in  the  United 
States  District  Court  for  the  District  of  Arizona, 
*hoenix  Division,  between  Ralph  W.  Held,  as  plain- 
itf,  and  United  Producers  and  Consumers  Co-Oper- 
tive,  a  corporation,  and  Southwest  Co-Operative 
Wholesale,  a  corporation,  as  defendants,  an  Order 
ras  entered  March  23,  1954,  denying  defendants' 
/lotion  for  New  Trial:  denying  in  part  defendants' 
lotion  to  Amend  Findings  and  entering  a  money 
udgment  against  defendants  and  in  favor  of  plain- 
iff*.  Ralph  W.  Held,  all  of  which  more  fully  appears 
rom  said  Order  of  March  23,  1954,  and 

Whereas,  United  Producers  and  Consumers  Co- 
)perative,  a  corporation,  and  Southwest  Co-Oper- 
tive  Wholesale,  a  corporation,  have  filed  a  Notice 
»f  Appeal  to  reverse  the  said  Order  of  March  23, 
954,  insofar  as  the  said  Order  denies  defendants' 
Motion  for  New  Trial;  denies  in  part  defendants' 
Motion  to  Amend  Findings  and  grants  a  money 
udgment  to  the  plaintiff,  Ralph  W.  Held,  said 
ippeal  being  to  United  States  Court  of  Appeals 
or  the  Ninth  Circuit. 

Now  the  Condition  of  This  Obligation  is  such  that 
f  United  Producers  and  Consumers  Co-Operative, 
t  corporation,  and  Southwest  Co-Operative  Whole- 
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sale,  a  corporation,  shall  prosecute  their  appeal  to 
effect  and  satisfy  the  judgment  in  favor  of  Ralph 
W.  Held,  in  full,  together  with  costs,  interest  and 
damages  for  delay,  if  the  appeal  is  dismissed  or  if 
the  judgment  is  affirmed,  and  satisfy  any  modifica- 
tion of  the  judgment  and  such  costs,  interest  and 
damages  as  the  appellate  court  may  adjudge  and 
award,  then  the  above  obligation  to  be  void;  else 
to  remain  in  full  force  and  effect. 

In  Witness  Whereof,  United  Producers  and  Con- 
sumers Co-Operative,  a  corporation,  and  Southwest 
Co-Operative  Wholesale,  a  corporation,  have  caused 
these  presents  to  be  executed  by  their  corporate 
officers  thereunto  duly  authorized  and  said  Fire- 
man's Fund  Indemnity  Company,  a  corporate 
surety,  has  caused  these  presents  to  be  executed  by 
its  attorney-in-fact  thereunto  duly  authorized,  all 
this  24th  day  of  March,  3954. 

UNITED    PRODUCERS     AND     CONSUMERS 
CO-OPERATIVE, 

By  /s/  D.  O.  ESSLEY, 
President. 
Attest : 

[Seal]        /s/    PAULINE  McINERNEY, 
Assistant  Secretary. 

SOUTHWEST  CO-OPER- 
ATIVE WHOLESALE, 

By  /s/  D.  O.  ESSLEY, 

President. 


vs.  Ralph  W.  Held  51 

Attest : 

[Seal]        /s/    PAULINE  McINERNEY, 
Assistant  Secretary. 

FIREMAN'S  FUND 
INDEMNITY  COMPANY, 

[Seal]  By  /s/  C.  G.  SULLIVAN, 

Attorney-in-Fact. 


State  of  Arizona, 
Dounty  of  Maricopa — ss. 

Before  me,  the  undersigned  authority,  on  this 
lay.  personally  appeared  D.  O.  Essley,  as  President 
>f  both  United  Producers  and  Consumers  Co-Oper- 
itive  and  Southwest  Co-Operative  Wholesale,  cor- 
porations, and  Pauline  Mclnerney,  as  Assistant  Sec- 
retary of  both  of  the  aforesaid  corporations,  each 
3eing  known  to  me  to  be  the  person  whose  name  is 
signed  to  the  foregoing  bond  and  to  be  the  officers 
thereof  as  respectively  appears  from  said  instru- 
ment, and  each  acknowledged  to  me  that  he  executed 
the  foregoing  bond  as  the  act  and  deed  of  said 
•orporations,  being  thereunto  duly  authorized  and 
qualified. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and 
official  seal  this  23rd  day  of  March,  1954. 

[Seal]        /s/  HARRY  E.  PURDY, 
Notary  Public. 

My  commission  expires  March  25,  1957. 


i 
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State  of  Arizona, 
County  of  Maricopa — ss. 

Before  me,  the  undersigned  authority,  on  this  day 
personally  appeared  C.  G.  Sullivan,  known  to  me  to 
be  the  person  whose  name  is  affixed  to  the  foregoing 
bond  as  Attorney-in-Fact  for  Fireman's  Fund  In- 
demnity Company,  a  corporation,  and  acknowledged 
to  me  that  he  executed  the  foregoing  Supersedeas 
Bond  as  the  act  and  deed  of  said  Fireman's  Fund 
Indemnity  Company,  a  corporation,  being  thereunto 
duly  authorized  and  qualified. 

In  Witness  Whereof,  I  hereunto  set  my  hand  and 
official  seal  this  24th  day  of  March,  1954. 

[Seal]        /s/  ALMA  J.  NORMAN, 

Notary  Public. 
My  commission  expires  1-3-57. 

Form  of  Bond  and  Sufficiency  of  Its  Surety  Ap- 
proved : 

/s/  DAVE  W.  LING, 

United  States  District  Judge 
for  the  District  of  Arizona. 

[Endorsed]  :     Filed  March  24,  1954. 


[Title  of  District  Court  and  Cause.] 

ORDER  EXTENDING  TIME  FOR  FILING 
RECORD  ON  APPEAL 

Good  cause  appearing  therefor, 

It  Is  Ordered  that  the  time  for  filing  the  Record 
on  Appeal  and  docketing  the  appeal  herein  in  the 
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United  States  Court  of  Appeals  for  the  Ninth  Cir- 
cuit be  and  it  is  extended  to  and  including  June  22, 
1954. 

Dated  at  Phoenix,  Arizona,  this  26th  day  of  April, 
1954. 

/s/  DAVE  W.  LING, 

United  States  District  Judge, 

[Endorsed] :     Filed  April  26,  1954. 


[Title  of  District  Court  and  Cause.] 

Stipulation  and  order  of  substitu- 
tion OF  ATTORNEYS  FOR  DEFENDANTS 

It  is  Hereby  Stipulated  that  Seoville  &  Linton  be 
substituted  as  attorneys  of  record  for  the  Defend- 
ants, United  Producers  and  Consumers  Co-Oper- 
itive,  a  corporation,  and  Southwest  Co-Operative 
Wholesale,  a  corporation,  in  the  above-entitled  and 
lumbered  cause  in  the  place  and  stead  of  Snell  & 
Yilmer. 

JENNINGS,  SROUSS, 
SALMON  &  TRASK, 
By  /s/  O.  M.  TRASK, 

Attorneys  for  Plaintiff. 

SNELL  &  WILMER, 
By  /s/  EDWARD  JACOBSON, 

Attorneys  for  Defendants. 

SCOVILLE  &  LINTON, 
By  /s/  WALTER  LINTON. 
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Order 

Pursuant  to  the  foregoing  Stipulation. 

It  Is  Hereby  Ordered,  Adjudged  and  Decreed 
that  Scoville  &  Linton  be  substituted  for  Snell  & 
Wilmer  as  attorneys  for  Defendants,  United  Pro- 
ducers and  Consumers  Co-Operative,  a  corporation, 
and  Southwest  Co-Operative  Wholesale,  a  corpora- 
tion, in  the  above-entitled  and  numbered  cause. 

Dated  this  17th  day  of  June,  1954. 

/s/  DAVE  W.  LING, 

United  States  District  Judge 
for  the  District  of  Arizona. 

[Endorsed] :     Filed  June  17,  1954. 


United  States  District  Court 
District  of  Arizona 

1798  Civil 

RALPH  W.  HELD, 

Plaintiff, 

vs. 

UNITED    PRODUCERS    &    CONSUMERS    CO- 
OPERATIVE, et  al., 

Defendants. 

TRANSCRIPT  OF  PROCEEDINGS 

The  above-entitled  matter  came  on  for  hearing 
before  the  Honorable  Dave  W.   Ling,  one  of  the 
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ndges  of  the  above  court,  in  his  courtroom  in  the 
Jnited  States  Courthouse,  Phoenix,  Arizona,  on  the 
Oth  day  of  June,  1953. 

Appearances: 

OZELL  M.  TRASK, 
L.  M.  LANEY. 

Whereupon,  the  following  proceedings  were  duly 

ad: 

The  Clerk:  1798,  Phoenix,  Ralph  W.  Held, 
>laintihe,  vs.  United  Producers  and  Consumers  Co- 
)perative,  et  al.,  for  trial. 

The  Court:     Are  you  ready,  gentlemen? 

Mr.  Trask :     Plaintiff  is  ready. 

Mr.  Laney :     Defendant  is  ready. 

The  Court :     Very  well,  you  may  proceed. 

Mr.  Trask :  Before  the  taking  of  evidence,  the 
ilaintiff  would  like  to  invoke  the  rule  for  the  ex- 
lusion  of  witnesses. 

The  Court :     All  right. 

(Discussion  off  the  record.) 

The  Court:  I  don't  think  I  will  invoke  the  rule. 
Anybody  who  wants  to  stay  here  can  stay. 

(Opening  statement  by  Mr.  Trask.) 
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RALPH  W.  HELD 

plaintiff,  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Trask: 

Q.  Would  you  state  your  name  for  the  Court, 
please.  A.     Ralph  W.  Held. 

Q.     What  is  your  present  address,  Mr.  Held? 

A.     5432  North  Indiana,  Kansas  City,  Missouri. 

Q.     You  are  the  plaintiff  in  this  action? 

A.     Yes,  sir. 

Q.     What  is  your  present  occupation,  Mr.  Held? 

A.  I  am  manager  of  a  co-operative  having  its 
office  in  North  Kansas  City  known  as  Consumers 
Co-Operative  Services,  Inc. 

Q.  For  the  record,  what  is  your  age  at  the 
present  time?  A.     48. 

Q.  Mr.  Held,  prior  to  the  time  you  came  to 
Phoenix  to  manage  the  defendant  corporations,  had 
you  had  any  experience  in  management  of  co-oper- 
ative organizations  I  A.     Yes,  I  had. 

Q.     Generally  what  was  that  experience? 

A.  Well  in  1938  I  became  manager  of  the  Farm 
Service  Company  at  Storm  Lake,  Iowa,  which  was 
a  co-operative  company  dealing  largely  in  petroleum 
products  and  after  8  years  in  the  service  of  that 
company  I  was  made  manager  of  the  State  Co- 
operative Wholesale  which  was  known  as  Iowa 
Farm  Service  [5*]  Company  at  Des  Moines,  Iowa. 

Q.     How  long  did  you  serve  with  that  company? 

A.     6  years. 

♦Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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Q.     D<>   you    have   any    educational    background 
generally  to  qualify  you  for  work  with  agricultural 
Ip-operative  organizations '. 

A.  Well,  I  have  a  bachelor  of  science  degree 
101  n  Iowa  State  College  at  Ames,  Iowa. 

Q.     What  kind  of  school  is  that? 

A.  That  is  an  agricultural  land  grant  agricul- 
ural  college. 

Q.     Is  it  a  state  institution?  A.     Yes,  sir. 

Q.  And  at  that  college  what  was  your  specialty 
»r  major  or  however  they  designate  the  principal 
imphasis  of  your  education? 

A.     My  degree  was  in  agricultural. 

Q.  Prior  to  college  did  you  have  any  practical 
ixperience  in  agricultural  work,  farm  work  I 

A.  Yes,  I  was  born  and  reared  on  a  400-aere 
owa  farm  where1  usual  farm  practices  were  carried 
>ut  and  we  had  a  herd  of  pure-bred  livestock  for 
ome  50  years  continuously  on  that  farm  and  feed 
ivestock  in  a  rather  large  way. 

Q.  Your  experience  with  co-operatives  in  [6] 
own — in  your  experience  what  products  did  the 
o-operatives  that  you  managed  there  handle1 1 

A.  The  local  co-operative  I  managed  at  Storm 
jake,  Iowa,  dealt  primarily  in  petroleum  products, 
)ut  it  also  handled  some  chemicals  such  as  weed 
:illers  and  dealt  somewhat  in  fertilizer,  but  pe- 
roleum  products  were  their  biggest  end  of  the 
msiness. 

Q.  Other  than  some  variation  in  the  type  of 
>roduets  was  there  anv  essential  difference  in  the 
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type  of  business  that  you  were  managing  in  Iowa 
through  your  career  and  the  type  of  business  that 
was  managed  in  Arizona? 

A.  No,  there  was  no  essential  difference.  There 
is  some  little  difference  in  the  major  emphasis  of 
commodities,  but  actually  no  essential  difference 
in  the  type  of  business. 

Q.  Now  what  were  you  doing  when  you  were 
first  contacted  about  coming  to  Phoenix? 

A.  I  was  employed  by  the  Iowa  Farm  Service 
Company  at  Des  Moines,  Iowa. 

Q.     In  what  capacity  were  you  employed  there? 

A.  I  was  in  charge  of  the  purchasing  of  all 
petroleum  products  and  chemicals. 

Q.  How  was  that  first  contact  made?  How  [7] 
did  you  first  become  aware  of  the  Phoenix  need  for 
a  manager? 

A.  I  received  a  letter,  I  believe  it  was  sometime 
in  December  from  Mr.  Martin  of  Southwest  Co- 
operative Wholesale. 

Q.     That  was  December  of  what  year? 

A.     Of  1951. 

Q.  And  that  was  the  first  contact  that  was  made 
by  the  local  organization  with  you? 

A.     Yes,  sir. 

Q.     Did  you  answer  that  letter? 

A.    Yes,  I  did. 

Q.  Did  anything  develop  immediately  as  a  re- 
sult of  those  two  communications? 

A.     I  think  I  had  a  reply  early  in  January  or  the 
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pry  latter  part  of  December  suggesting  that  since 

he 

Mr.  Laney:  Pardon  me,  may  we  have  the  letters  \ 
We  object  to  the  contents  without  the  best  evidence. 

The  Court:  I  don't  know  that  he  is  going  to  say 
■here  was  a  letter. 

Mr.  Laney:  He  said  what  the  letter  suggested. 
[  think  the  objection,  if  the  Court  pleases,  was 
|ound,  that  he  was  stating  the  contents  of  the 
etter.  [8] 

The  Court:     Well  I  didn't  gather  that.  Go  ahead. 

A.  Well  the  letter  suggested  a  meeting  in  Chi- 
'ago  between  myself,  Mr.  Walter  Smith,  who  was 
president  of,  I  believe,  Southwest  Co-Operative 
iVholesale  and  United  Producers  and  Consumers, 
ind  Mr.  Wahmsley.  The  occasion  was  the  annual 
neeting  of  the  National  Council  of  Farmer  Co- 
operatives which  all  of  us  were  attending. 

Q.     Did  you  attend  that  meeting  ?  In  Chicago  ? 

A.     Yes,  sir. 

Q.  About  when  did  that  meeting  in  Chicago 
>ccur?  A.     About  the  middle  of  January. 

Q.     Of  1952?  A.     Yes,  sir. 

Q.  Did  Mr.  Smith  and  Mr.  Wahmsley  contact 
fou  at  that  meeting?  A.     YTes,  sir. 

Q.  You  say  Mr.  Smith  was  president  of  both 
)f  the  defendant  organizations  at  that  time  I 

A.     That  is  my  understanding. 

Q.     Did  they  tell  you  that  ?  A.     Yes,  sir.  [9] 

Q.  Was  Mr.  Wahmsley  an  officer  or  connected 
villi  those  two  organizations  also? 
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A.     I  understand  that  he  was  the  auditor. 

Q.  What  kind  of  meeting  was  in  Chicago,  Mr. 
Held? 

A.  Well,  it  was  a  very  informal  little  meeting 
in  Mr.  Smith's  room  in  the  hotel. 

Q.  Excuse  me  for  interrupting.  What  kind  of 
meeting  was  the  general  meeting  that  all  of  you 
were  attending  in  Chicago? 

A.  It  was  the  annual  meeting  of  the  National 
Council  of  Farmer  Co-Operatives,  I  believe. 

Q.  And  were  representatives  of  all  the  larger 
co-operatives  in  the  United  States  present  at  that 
meeting  ? 

A.  Yes,  and  a  great  many  other  people  that 
were  directly  interested  in  co-operatives  in  one  way 
or  another. 

Q.  Had  Mr.  Smith  and  Mr.  Wahmsley  desired 
to  obtain  information  about  you  and  your  experi- 
ence at  that  meeting,  were  the  people  at  that  meet- 
ing who  were  able  to  give  them  that  information  as 
to  your  record  and  your  achievements  and  your 
progress  ? 

A.  Well,  I  would  think  they  could  have  gotten 
it  from  quite  a  number  of  people  that  were  there 
with  [10]  whom  I  was  personally  acquainted. 

Q.  And  do  you  know  whether  they  made  any 
efforts  to  obtain  such  information  or  not? 

A.  I  don't  know  that  they  did  at  that  time.  I 
don't  know  whether  they  did  or  not. 

Q.  Now,  at  that  Chicago  meeting  did  you  have 
discussions    with    Mr.    Smith    and    Mr.    Wahmsley 
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bout  the  Phoenix  operation  (  A.    Yes,  I  did. 

Q.     When  and  where  did  they  occur'? 

A.  Well,  they  occurred  the  first  one  was  in  Mr. 
imitlrs  room  at  the  hotel  at  which  we  were  staying 
he iv  the  meeting  of  the  National  Council  of 
Parmer  ( Jo-Operatives  was  being  held. 

Q.  And  who  was  present  at  that  meeting,  Mr. 
Icld  I 

A.     Mr.  Smith  and  Mr.  Wahmsley  and  myself. 

Q.  What  discussion  took  place  there  about  the 
>hoenix  situation  and  your  connection  with  it, 
'  any  I 

A.  It  was  a  very  general  discussion,  more  for 
tie  purpose  of  getting  acquainted  I  think  than 
nything  else  and  Mr.  Smith  told  me  a  little  bit 
bout  the  two  corporations  out  here  of  which  he 
ras  president  and  suggested  that  they  were  need- 
ag  management  and  were  [11]  interested  in  talking 
;>  me  about  it.  I  believe  at  that  time  I  told  them 
hat  I  had  already  been  approached  by  a  firm  in 
>t.  Louis  and  while  I  hadn't  made  a  positive  com- 
mitment to  them  I  was  somewhat  interested  in  that 
pportunity  and  wouldn't  consider  coming  out  here 
or  less  than  a  3-year  term. 

Q.  As  a  result  of  that  conversation  was  there 
ny  suggestion  made  by  either  Mr.  Smith  or  Mr. 
Vahmsley  in  furtherance  of  the  Phoenix  con- 
Lection  1 

A.  Well,  we  had  2  or  3  meetings  there  dining 
he  session  of  the  National  Council  and  I  believe 
t  was  at  the  final  meeting  that  we  had  that  Mr. 


62  United  Producers  mid  Consumers,  etc. 

(Testimony  of  Ralph  W.  Held.) 
Smith  suggested  that  he   would   like   to   have  me 
come  out  and  look  the  proposition  over  and  would 
be  glad  to  pay  me  my  expenses  if  I  would  come. 

Q.  Had  any  final  arrangement  been  made  at 
that  time  of  any  kind  between  you? 

A.     No,  sir. 

Q.  As  a  result  of  that  offer  by  Mr.  Smith,  or 
suggestion,  did  you  come  to  Phoenix? 

A.     Yes,  I  did,  some  week  or  more  later. 

Q.  About  when  would  that  be,  do  you  recall, 
Mr.  Held? 

A.  I  couldn't  say  the  date  positively,  but  it  was 
in  January  of  1952.  [12] 

Q.  Did  the  defendant  corporations  pay  your 
expenses  for  that  trip?  A.     Yes,  they  did. 

Q.     When  you  arrived  in  Phoenix  who  met  you? 

A.  Mr.  Smith  met  me  at  the  plane  at  the 
Phoenix  airport. 

Q.     Do  you  recall  about  when  you  arrived? 

A.  I  arrived  in  the  evening  at  about  9:00 
o  'clock. 

Q.  How  long  did  you  stay  in  Phoenix  on  that 
occasion  ? 

A.  I  believe  I  was  out  here  until — I  believe  I 
was  out  here  2  days. 

Q.  And  what  transpired  during  that  time  with 
respect  to  the  matter  that  is  under  investigation 
here  I 

A.  Well,  the  morning  following  my  arrival  Mr. 
Smith  picked  me  up  at  the  hotel  and  took  me  out 
to  the  plant  and  offices  of  the  two  corporations.    I 
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net  Mr.  Martin,  who  was  then  manager  and  he 
■owed  me  through  the  plant  in  the  company  of 
It.  Smith. 

Q.     Do  you  know  his  initials? 

A.  C.  M.  Martin.  We  discussed  the  operation 
omewhat  and  I  recall  asking  Mr.  Martin  how 
jing  he  [13]  thought  it  would  take  a  new  man 
oming  in  here  to  become  thoroughly  acquainted 
nth  the  operation  and  he  told  me  that  he  would 

Mr.  Laney:  Object  to  any  conversation  with 
Ir.  Martin  as  hearsay.  No  foundation  laid  that 
e  had  any  authority  to  bind  any  of  these  com- 
panies. 

Q.  Did  Mr.  Martin  have  any  relation  with  the 
efendant  companies  at  that  time? 

A.     I  understand  he  was  manager. 

Q.     Was  he  also  on  the  Board  of  Directors? 

A.  Yes,  I  believe  he  had  the  title  of  executive 
ice  president. 

Q.     Then  what  did  he  say  to  you  at  that  time? 

Mr.  Laney:  I  object.  It  calls  for  hearsay  and 
o  foundation  laid,  that  he  had  any  authority. 

The  Court:  As  I  recall  the  evidence  Martin 
note  you  a  letter  in  December,  didn't  he? 

The  Witness:     Yes. 

The  Court:     Go  ahead. 

A.  Mr.  Martin  said  that  he  would  delay  answer- 
ig  my  question  until  the  following  day  at  which 
ime  Mr.  Smith  and  I  were  back  in  the  offices  and 
Ir.  Martin  said  at  that  time  that  in  his  opinion 
:  would  [14]  require  from  2  to  5  years. 
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Q.     To  learn  the  business  thoroughly'? 

A.     To  get  thoroughly  grounded  in  the  operation. 

Q.  Now  what  else  did  you  do  on  the  occasion 
of  that  visit  other  than  your  trips  around  in  the 
company  of  Mr.  Smith  and  your  conversations  with 
Mr.  Martin,  the  then  manager? 

A.  The  evening  after  I  arrived  here  Mr.  Smith 
invited  me  to  a  dinner  at  the  Westward  Ho  Hotel 
at  which  several  people  representing  the  company 
were  present. 

Q.  Who  was  present  representing  the  company 
on  that  occasion? 

A.  Mr.  Smith  and  his  wife,  Mr.  and  Mrs. 
Wahmsley  and  Mr.  and  Mrs.  Mclnerney  and  Mr. 
and  Mrs.  Martin,  I  believe. 

Q.  Mrs.  Mclnerney — what  capacity  did  she  have 
with  the  two  organizations,  to  your  knowledge/ 

A.  Well,  I  understand  that  she  was  in  charge 
of  purchasing  of  some  of  the  chemicals  and  feed 
supplies  and  so  forth. 

Q.  Do  you  know  whether  she  had  an  appointive 
office  with  the  corporation? 

A.  I  learned  later  that  she  did  have.  I  [15] 
wasn't  aware  of  it  at  that  time. 

Q.  Following  that  dinner  meeting,  what  tran- 
spired then? 

A.  The  next  morning  Mr.  Smith  met  me  again 
and  took  me  out  to  the  company  offices  and  that 
Was  when  Mr.  Martin  gave  me  the  reply  that  I 
earlier  indicated.    Following  that,  Mr.  Smith  drove 
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nc  around  the  Valley  somewhat,  took  me  out  to  his 
>\vn   farm  and   I   left  on  a  plane  that  evening  for 
)cs  Moines. 

Q.  Did  you  have  any  further  conversation  with 
dr.  Smith  on  the  occasion  of  that  visit  about  com- 
hg  to  Phoenix  as  the  manager  of  the  defendant 
ompanies? 

A.  Nothing  formal.  He  didn't  make  any  offer 
md  nothing  actually  was  said  about  it  except  that 
le  told  me  he  hoped  that  I  would  be  interested, 
o  which  I  replied  that  I  could  not  be  under  the 
lircumstances  because  it  appeared  that  they  had 
nanagement. 

Q.  You  told  him  then  that  you  were  not  inter- 
ested under  the  present  circumstances? 

A.     That  is  right. 

Q.  You  returned  then  to  your  position  in  Des 
koines  \  A.     That  is  right.  [16] 

Q.  When  were  you  next  contacted  by  anyone 
Tom  Phoenix  with  respect  to  this  employment  ? 

A.  I  was  contacted  by  telephone  the  latter  part 
)f  February.   Mr.  Smith  called  me. 

Q.  Still  talking  about  Mr.  Smith,  the  president 
)f  both  defendant  corporations?  A.     Yes,  sir. 

Q.  What  was  the  nature  of  that  conversation? 
\X\v<\\  was  it  as  you  recall  it? 

A.  I  believe  it  was  at  that  time  that  I  told  him 
hat  the  situation  with  me  had  developed  to  a  point 
hat  I  felt  that  I  was  almost  committed  on  a  posi- 
tion in  St.  Louis  and  didn't  believe  I  would  be 
interested. 
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Q.  Why  did  Mr.  Smith  call  you  and  you  make 
those  responses'? 

A.  He  called  me  and  told  me  that  their  situation 
had  also  changed,  that  Mr.  Martin  had  resigned 
and  that  they  were  definitely  interested  in  making 
a  proposition  to  me. 

Q.  Following  that  conversation  what  next  took 
place  ? 

A.  I  think  it  was  just  a  couple  of  days  later 
that  he  called  me  again,  rather  insistent  that  I  come 
out  and  offered  again  to  pay  my  expenses  out  [17] 
if  I  would  come  out  and  take  a  second  look  at  their 
proposition. 

Q.     Did  you  come  out  at  his  request1? 

A.  Yes,  I  did  then  finally  and  arrived  here  I 
believe  the  evening  of  March  5. 

Q.     1952?  A.     1952. 

Q.     Who  met  you  when  you  arrived  at  that  time  ? 

A.  Walter  Smith  met  me  in  a  plane  and  took 
me  to  my  hotel  that  evening. 

Q.  How  long  did  you  stay  in  Phoenix  on  the 
occasion  of  that  visit? 

A.     I  left  on  the  evening  March  7. 

Q.  On  the  following  day  after  your  arrival 
March  6  what  did  you  do  ? 

A.  Mr.  Smith  again  called  for  me  at  the  hotel 
in  the  hotel  in  the  morning,  took  me  out  to  the  plant 
and  offices  of  the  corporation.  We  spent  a  little 
time  there.  He  drove  me  around  the  town  just  a 
little  bit  and  we  had  a  luncheon  at  the  Westward 
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Io  Hotel  that  noon  at  which  several  of  the  com- 
pany directors  were  present. 

Q.  Do  you  recall  what  of  the  company  directors 
fere  present  on  that  luncheon  meeting? 

I .  I  don't  know  whether  I  can  recall  all  of  [18] 
hem  or  not  but  I  know  Dana  Fisher  was  there.  Mr. 
knith  of  course  was  there.  Emil  Rovey  was  there, 
dr.  Wahmsley  was  present  and  I  don't  recall 
whether  there  were  any  others  or  not. 

Q.  Did  you  have  any  discussions  at  that  luncheon 
Qeeting  with  either  Mr.  Smith  or  any  of  the  other 
'i rectors  about  becoming'  the  manager  of  the  local 
lef endant  corporation  ? 

A.  I  don't  think  anything  except  just  an  in- 
ormal  discussion  because  there  was  a  board  meeting 
ailed  for  that  afternoon  of  the  entire  board. 

Q.  Did  you  give  any  indication  or  were  there 
my  questions  directed  to  you  at  that  time  con- 
erning  your  qualifications  or  past  exjDerience,  any- 
hing  of  that  sort? 

A.  I  can't  recall  any  specific  conversation  at  the 
linner. 

Q.  Very  well,  then  after  the  luncheon  meeting 
lid  you  attend  the  board  meeting  that  was  sched- 
ded  for  that  afternoon  of  March  6? 

A.     I  attended  a  portion  of  it. 

Q.     And  that  was  what  kind  of  a  meeting  I 

A.  Well,  I  understood  that  that  was  a  meeting 
>f  the  full  Board  of  both  corporations  and  they 
ailed  me  in  to  interview  me  concerning  accepting 
lie  [19]  position  as  manager. 
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Q.  What  discussion  did  you  have  at  that  meet- 
ing with  the  members  of  the  Board  ?  Did  they  make 
any  inquiries  of  you,  and  tell  the  Court  what  those 
were  ? 

A.  Yes,  they  invited  me  into  the  meeting  and 
asked  me  to  relate  my  business  experience  which 
I  had,  which  covered  the  period  of  management  of 
the  two  co-operatives  back  in  Iowa  which  I  had 
previously  managed  and  I  think  I  went  back  to  the 
time  that  I  graduated  from  Iowa  State  College 
and  spent  4  years  as  a  county  agricultural  agent 
in  one  of  the  northwest  Iowa  counties  and  then 
spent  4  years  as  a  farm  loan  representative  for  the 
farm  loan  division  of  the  Aetna  Life  Insurance 
Company,  after  which  I  spent  all  of  my  time  in  co- 
operative management. 

I  believe  I  also  told  them  that  while  I  was  here 
interested  in  their  proposition  that  I  was  tenta- 
tively commited,  at  least  I  felt  that  I  was,  on  a  job 
in  St.  Louis  with  a  corporation  with  which  I  had 
been  familiar  for  some  time,  and  that  they  were 
offering  me  a  job  at  $10,000  per  year  and  that 
under  the  circumstances  I  couldn't  consider  coming 
out  here  for  less  than  a  3-year  term. 

Q.  Did  any  of  the  members  of  the  Board  of  [20] 
Directors  make  any  objection  to  your  statement  that 
you  wouldn't  consider  coming  out  here  for  any- 
thing less  than  a  3-year  term  ? 

A.     Not  that  I  was  aware  of. 

Q.     Did  any  of  them  say  anything  at  that  time? 

A.     No,  sir. 
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Q.  Following-  your  general  discussion  were  you 
|ere  when  any  action  of  the  Board  was  taken  with 
fespect  to  your  employment? 

A.     No,  sir,  I  was  not. 

Q.     Were  you  excused   from  the  meeting  before 

was  concluded  ?  A.     Yes,  sir. 

Q.  And  thereafter  who  did  you  next  see  with 
espect  to  employment  after  you  left  the  meeting? 

A.  After  the  meeting  was  over,  Walter  Smith 
x)k  me  back  to  the  hotel  and  suggested  that  he 
ad  arranged  a  meeting  for  me  or  a  dinner  engage- 
lent  for  me  that  evening  with  Mr.  Wahmsley  and 
lat  since  Mr.  Wahmsley  was  auditor  of  the  2  cor- 
orations  he  had  information  that  wasn't  as  well 
nown  to  Mr.  Smith  and  that  he  would  therefore 
ke  to  have  me  spend  some  time  visiting  with  Mr. 
\  alnnsley  about  this  matter. 

Q.  Did  he  say  anything  to  you  at  that  [21] 
Line  as  to  any  authorization  to  enter  into  a  con- 
pact  I 

A.  He  told  me  that  the  Board  had  given  him 
uthority  to  employ  me  and  wanted  me  to  talk  to 
Ir.  Wahmsley — to  talk  to  me  the  following  day. 

Q.  Up  to  that  time  had  you  discussed  any  of 
be  details  of  your  employment  with  either  Mr. 
imith  or  Mr.  Wahmsley?  That  is,  regarding  the 
mount  of  compensation  and  the  term  of  your 
mployment  and  so  forth? 

A.  Yes,  we  had  talked  about  a  3-year  term  and 
le  had  talked  more  or  less  informally  about 

Mr.  Laney :     Who  had  I 
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Q.     You  had  talked  with  whom? 

A.  With  Mr.  Smith  and  we  discussed  a  3-year 
term  and  had  discussed  a  $10,000  annual  salary 
with  some  percentage  of  the  net  savings  of  the  2 
companies. 

Q.  Then  did  you  keep  the  engagement  that 
Mr.  Smith  had  made  for  you  with  Mr.  Wahmsley 
that  evening? 

A.  Yes,  we  had  dinner  that  evening  at  the 
Arizona  Club  and  spent  an  hour  or  2  together. 

Q.     Who  was  present  at  that  meeting? 

A.     Just  Mr.  Wahmsley  and  myself. 

Q.  And  did  you  and  Mr.  Wahmsley  discuss — 
what  did  you  discuss  during  that  hour  or  two  that 
you  were  together?  [22] 

A.  I  think  we  discussed  primarily  the  terms  of 
employment  dealing  principally  with  salary  per- 
centage of  the  net  savings  and  term  of  employment. 

Q.  What  was  the  discussion  with  Mr.  Wahmsley 
concerning  the  term  of  employment? 

A.  Primarily  had  to  do  with  the  3-year  term 
because  I  had  indicated  early  that  that  was  the 
only  thing  that  I  would  be  interested  in. 

Q.  Did  Mr.  Wahmsley  make  any  objection  to 
that?  A.     Not  to  my  knowledge. 

Q.  Did  he  say  anything  upon  that  occasion  ob- 
jecting to  it  at  all? 

A.     I  don't  recall  that  he  did. 

Q.  Was  there  any  discussion  as  to  the  specific 
amount  of  compensation  I  That  is,  the  fixed  com- 
pensation I 
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A.  I  think  we  were  discussing  primarily  $10,000 
er  year. 

Q.  Now  what  day  was  this  that  you  had  the 
inner  meeting  with  Mr.  Wahmsley  .; 

A.  That  would  have  been  the  evening  of 
[arch  6. 

Q.  Then  after — did  you  return  to  your  hotel 
I'ter  your  meeting  with  Mr.  Wahmsley? 

A.     Yes,  sir. 

Q.     What  took  place  on  March  7?  [23] 

A.  Mr.  Smith  called  for  me  again  at  the  hotel 
i  the  morning,  took  me  on  quite  an  extended  tour 
t  the  valley  here,  and  brought  me  back  to  the  hotel 
jim 'time  that — I  mean  the  company  offices  some- 
me  that  afternoon. 

Q.  Did  you  have  any  further  discussion  about 
dut  contract  that  afternoon  with  Mr.  Smith? 

A.  Yes,  we  did.  We  discussed  it  further  in  the 
Efiee. 

Q.     That  is  in  the  office  of  the 

A.     Of  the  two  corporations. 

Q.     Following  that  conversation  what  was  done.'' 

A.  Well,  late  that  afternoon  Mr.  Smith  rather 
isisted  that  we  draw  up  a  memorandum  of  agree- 
lent.  I  informed  him  that  I  didn't  feel  personally 
lat  it  was  necessary,  that  I  had  never  worked 
nder  a  written  contract  and  it  would  be  perfectly 
greeable  with  me  if  we  would  wait  until  I  actually 
ecided  to  accept  the  position  and  if  I  came  out 
ere  the  1st  of  April,  to  draw  up  an  agreement  at 
hat  time.    However,  he  wanted  something  in  writ- 
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ing,  he  said,  and  we  therefore  prepared  the  type  of 

contract  under  which  I  was  employed. 

Q.  Who  was  present  at  the  time  the  agreement 
that  you  have  testified  about  was  prepared?  [24] 

A.     Walter  Smith,  Mrs.  Mclnerney  and  myself. 

Q.  Who  dictated  the  terms  of  it  or  prepared  it, 
Mr.  Held? 

A.  Well,  Mr.  Smith  asked  me  to  dictate  it,  said 
he  wasn't  familiar  with  such  matters,  and  I  believe 
before  we  got  into  that  I  advised  him  that  since 
he  didn't  have  a  form  available,  that  I  did  have 
with  me  a  copy  of  a  contract  that  was  used  by  the 
member  companies  of  the  Iowa  Farm  Service  Com- 
pany for  the  employment  of  managers.  It  was  a 
three-page  document  which  was  multigraphed  and 
which  we  used  among  all  of  our  companies  asso- 
ciated with  the  Iowa  Farm  Service  Company  and 
from  that  we  simply  dictated  3  or  4  short  para- 
graphs on  which  Mr.  Smith  and  I  agreed  and  which 
we  thought  would  be  sufficient  to  cover  the  matter. 

Q.  When  you  say  you  dictated  them,  to  whom 
did  you  dictate  the  agreement? 

A.     To  Mrs.  Mclnerney. 

Q.  And  that  is  the  Mrs.  Mclnerney  who  you 
have  testified  was  the  appointive  officer  of  the  cor- 
poration of  some  sort.  A.     Yes,  sir. 

Q.  And  that  was  on  the  late  afternoon  or  early 
evening  of [25]  A.     March  7. 

Q.  What  was  done  with  the  agreement  which 
was  dictated  at  that  time  I 
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A.  That  was  written  up  in  triplicate  and  .Mr. 
math  signed  2  copies  which  he  handed  to  me  and 
imuested  that  1  take  them  hack  to  Des  Moines, 
[owa,  with  me  and  if  I  decided  to  come  out  here,  to 
ign  a  copy  and  send  one  back  to  him. 

Q.     Did  you  sign  the  contract  at  that  time  '. 

A.  No,  sir,  I  did  not.  T  had  a  tentative  appoint- 
nent  in  St.  Louis  for,  I  believe,  it  was  March  15 
rith  Mr.  K.  C.  Baker  with  whom  I  was  negotiating 
ihout  this  job  that  I  had  mentioned  previously  and 
ipon  my  return  home  I  found  that  Mr.  Baker 
lad  advised  me  by  letter  that  he  wouldn't  be 'able 
o  keep  that  appointment  and  suggested  that  I  meet 
urn  in  St.  Louis  on  the  20th,  after  which  I  notified 
dr.  Smith  that  I  was  signing  a  copy  of  the  contract 
md  mailing  it  to  him. 

Q.  Now,  you  say  that  you  took  the  two  signed 
•opies  that  Mr.  Smith  had  signed  back  to  Des 
\\( )ines  with  you  pending  your  determination  of  the 
•>t.  Louis  offer  >  A.     Yes,  sir. 

Q.  And  then  when  you — when  did  you  determine 
n  your  mind  what  you  wanted  to  do  about  the  St. 
^ouis  [26]  offer,  Mr.  Held? 

A.     When  I  was  in  St.  Louis  on  March  20. 

Q.  And  was  that  offer  still  available  to  you  and 
•ould  you  have  accepted  it  in  St.  Louis  at  that  time 
lad  you  wanted  to?  A.     Yes,  sir.  T  could  have. 

Q.  And  you  came  back  to  Des  Moines  and  what 
vas  the  occasion  of  any  further  communication  with 
\lv.  Smith? 

A.     Well,  I   arrived  back  in  Des  Moines  in  the 
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early  morning  of  March  20  and  found  a  long  dis- 
tance telephone  call  waiting  for  me  when  I  arrived 
at  home.  I  called  back  on  that  call  and  talked  to 
Mr.  Smith  concerning  the  matter,  told  him  that  I 
would  sign  the  contract,  and  he  asked  me  to  come 
out  here  and  be  ready  to  go  to  work  on  the  first 
day  of  April. 

Q.  Did  you  tell  him  that  you  were  putting  a 
signed  copy  of  the  contract  in  the  mail? 

A.  Yes,  sir,  I  mailed  it  the  next  morning,  I  be- 
lieve. 

Q.  And  you  signed  it  and  went  out  the  next 
morning?  A.     I  think  that  was  it. 

Q.  I  show  you  Plaintiff's  Exhibit  1  for  iden- 
tification and  ask  you  to  state  whether  or  not  that 
is  [27]  the  contract  about  which  3^011  have  just  been 
testifying  ?  A.     Yes,  sir,  that  is  it. 

Mr.  Trask:     Offer  it  in  evidence. 

Mr.  Laney:  If  it  please  the  Court,  we  object  to 
this  on  the  ground  that  there  is  no  foundation  laid 
that  Smith  was  authorized  to  enter  into  any  such 
contract. 

The  Court:  It  may  be  received.  We  will  have 
our  morning  recess. 

(A  brief  recess  was  had.) 

(Plaintiff's  Exhibit  1  received  in  evidence.) 

Q.  Mr.  Held,  at  the  time  when  you  were  present 
with  Mr.  Smith  in  the  company's  offices  after  the 
contract  had  been  dictated  to  Mrs.  Mclnerney  and 
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■as  executed  by  Mr.  Smith  on  behalf  of  the  two 
J&rporations,  was  Mrs.   Mclnerney  present  during 
hat  entire  period  of  time?  A.     Yes,  sir. 

Q.  Was  she  present  at  the  time  Mr.  Smith  exe- 
uted  the  document  on  behalf  of  the  two  corpora- 
ions?  A.     Yes,  sir. 

Q.  Did  she  offer  any  objection  or  suggestions  as 
o  the  manner  of  execution  in  any  way? 

A.     No,  sir. 

Q.  Now  after  you  telephoned  or  after  Mr.  [28] 
^mith  telephoned  you  in  Des  Moines  and  you  told 
dm  that  you  were  signing  the  contract  and  putting 
t  into  the  mails  to  him,  did  you  hear  anything 
urther  from  Phoenix  before  you  actually  came  out 
Lere  to  assume  your  duties? 

A.  Yes,  I  had  a  wire,  I  believe,  from  Mrs.  Mc- 
lnerney the  latter  part  of  March  stating  that  Mr. 
Smith  had  passed  away  very  suddenly  and  giving 
ne  the  date  of  his  funeral.  I  called  her  on  the  tele- 
)hone  and  told  her  that  I  was  very  sorry,  but  it 
lidn't  appear  that  it  would  be  possible  for  me  to 
jet  out  here  to  the  funeral  and  that  I  would  be  out 
lere  the  1st  of  March,  I  mean  the  1st  of  April. 

Q.     Did  you  come  to  Phoenix  on  the  1st  of  April? 

A.     Yes,  sir,  I  actually  arrived  here  on  March  31. 

Q.     And  on  the  1st  of  April  what  did  you  do  ? 

A.  T  went  to  the  office  first  on  March  31  and 
hen  went  there  again  on  the  morning  of  April  1 
tnd  assumed  the  management  of  the  company. 

Q.  You  did  go  to  work  at  the  company  offices 
uid  assume  the  duties  of  manager  at  that  time  S 
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A.     Yes,  sir. 

Q.  During  the  month  of  April  did  you  ever  [29] 
meet  with  any  of  the  members  of  the  Board  of 
Directors  or  see  any  of  them  in  your  capacity  as 
manager  1 

A.  Yes,  sir,  there  was  a  board  meeting  soon  after 
I  came  here,  I  believe  it  was  on  the  3rd  of  April. 
I  think  it  was  called  specifically  for  the  purpose 
of  electing  a  successor  to  Mr.  Smith  as  president. 

Q.  Did  you  attend  that  meeting  of  the  Board 
of  Directors  ?  A.     Yes,  sir. 

Q.  And  did  you  attend  any  other  meetings  of 
the  Board  of  Directors  while  you  were — during  the 
month  of  April? 

A.  Yes,  there  was  another  board  meeting  called 
the  latter  part  of  the  month  along  about  the  24th 
or  25th,  I  believe,  somewhere  in  that  approximate 
time. 

Q.  Now,  at  any  time  after  you  reported  for  duty 
or  before  you  reported  for  duty,  at  any  time  did 
the  officers  of  the  corporation  or  the  members  of  the 
Board  of  Directors  at  any  time  give  you  any  special 
instructions  as  to  how  you  were  to  go  about  ac- 
quainting yourself  with  the  business  or  with  the 
community  and  your  affairs'? 

A.     No,  they  did  not.  [30] 

Q.  Beginning  then  April  1,  generally  what  did 
you  do  in  connection  with  the  management  of  the 
corporation  ? 

A.  Well,  that  first  week  I  was  in  the  office  most 
of  the  time.    I  believe  I  made  a  trip  out  to  Mrs. 
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W.  L.  Smith  at  Glendale  one  afternoon  to  extend 
ny  sympathy  for  the  loss  of  her  husband.  The 
econd  week  I  called  on  the  members  of  Southwest 
lo-Operative  Wholesale  who  were  other  co-opcr- 
itivcs  most  of  which  were  located  in  Southern 
California. 

Q.  Was  that  in  connection  with  your  duties  as 
nanager  of  the  defendant  corporation? 

A.  Yes,  sir,  these  corporations  were  members 
•f  Southwest  Co-Operative  Wholesale  and  the  cor- 
poration that  I  had  been  managing  had  some  30 
nembers  and  all  of  them  bought  their  supplies 
rom  us  and  I  wanted  to  find  out  what  the  state 
>f  affairs  was  between  Southwest  Co-Operative 
Wholesale  and  its  member  companies. 

Q.  And  that  took  up  most  of  your  time  during 
he  second  week  of  April,  did  it? 

A.     Yes,  sir,  it  did. 

Q.  Did  you  have  any  conversations  or  go  out 
ind  make  any  effort  to  meet  any  members  of  the 
3oard  individually,  talk  to  them? 

A.  Yes,  most  of  the  week  following  my  contact 
vrith  [31]  the  co-operative  companies  I  spent 
ailing  on  various  members  of  the  Board  of  Di- 
■ectors. 

Q.  And  where  would  you  call  on  the  members 
>f   the    Hoard/ 

A.  I  found  most  of  them  at  their  farms  and 
•anches. 

Q.  Are  the  members  of  the  Board  of  Directors 
)f  these  two  companies — do  they  spend  all  of  their 


78  United  Producers  and  Consumers,  etc. 


(Testimony  of  Ralph  W.  Held.) 

time  at  the  company  offices  or  do  they  have  other 

occupations  and  pursuits? 

A.  Well,  I  don't  think  you  would  say  they  spend 
any  of  their  time  there,  to  speak  of.  They  call 
there  occasionally  like  maybe  any  other  customer 
might,  but  they  spent  no  appreciable  time  there. 

Q.  Generally  what  are  their  occupations,  the 
members  of  the  Board  of  Directors,  their  principal 
occupation  ? 

A.  Most  of  them  I  would  say  were  engaged  in 
agriculture. 

Q.  Now  during  the  first  month  that  you  were 
there  did  you  meet  any  of  the  department  heads 
or  the  staff  heads  of  the  various  departments  of  the 
defendant  corporation  ? 

A.  Yes,  sir,  the  first  week  that  I  was  there  [32] 
Ernie  Huber  took  me  around  and  introduced  me  to 
all  of  the  department  heads. 

Q.     Who  is  Ernie  Huber? 

A.  He  is  an  employee  who  was  described  to  me 
as  being  in  general  supervision  over  the  various 
stores  down  there. 

Q.  What  stores  %  When  you  say  the  stores  of  the 
co-operative  what  stores  do  you  refer  to? 

A.  The  hardware  store,  the  lumber  yard,  the 
furniture  store,  probably  even  the  feed  store. 

Q.  Now,  did  you  hold  during  the  month  of  April 
any  staff  meetings  with  the  members  of  the  various 
heads  of  departments  of  the  co-operative  down 
there ? 

A.     We  held  staff  meetings  during  the  time  I 


vs.  Ralph  W.  Held  79 

Testimony  of  Ralph  W  Held.) 

vas  there,  but  I  am  not  clear  on  the  date  when  we 

irst  initiated  them.    We  held  some  2   or  3  staff 

leetings. 

Q.     By  staff  meetings  what  do  you  mean? 

A.  Meetings  of  the  heads  of  the  various  depart- 
ments. 

Q.     Those  meetings  were  called  by  whom? 

A.     By  myself. 

Q.  During  the  month  of  May,  for  instance,  did 
on  hold  any  staff  meetings?  [33] 

A.     Yes,  I  am  quite  sure  that  we  had  two  in  May. 

Q.  Without  going  into  any  detail,  what  was  the 
[eneral  nature  and  purpose  of  the  staff  meetings 
nd  how  were  they  held? 

A.  They  were  held  in  my  office  for  the  purpose 
f  discussing  any  of  the  problems  that  the  heads  of 
he  various  departments  thought  might  be  of  gen- 
ral  interest  to  the  heads  of  all  of  the  other  depart- 
ments. 

Q.  And  those  staff  meetings  were  held,  how 
nany  do  you  recall  did  you  hold? 

A.  Well,  we  held  2  in  May  and  I  am  not  clear 
n  whether  we  actually  held  a  staff  meeting  in 
Lpril  or  not. 

Q.  You  say  there  were  2  meetings  of  the  Board 
if  Directors  which  you  attended  during  the  month 
if  April  '.  A.     Yes,  sir. 

Q.  Was  there  any  meeting  of  the  Board  of  Di- 
ectors  you  attended  during  the  month  of  May  I 

A.     Yes,  sir. 
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Q.     About  when  was  that? 

A.  It  was  about  the  24th  or  25th  of  May,  ap- 
proximately that  period.  [34] 

Q.  Now,  Mr.  Held,  up  to  that  time  had  you  been 
criticized  in  any  way  by  any  officer  or  director  of 
the  corporation  as  to  the  manner  in  which  you  were 
performing  your  duties  as  manager? 

A.     No,  sir. 

Q.  About  what  time  was  the  meeting  in  May 
that  you  referred  to  ?  What  date  1 

A.  It  was  the  latter  part  of  the  month,  I  have 
forgotten  the  exact  date,  24th,  25th,  or  26th,  some- 
where in  that  period. 

Q.  Did  you  attend  these  various  meetings  of  the 
Board  of  Directors  as  you  have  testified  about  as 
manager  of  the  corporation?  A.     Yes,  sir. 

Q.  After  the  meeting  of  the  Board  of  Directors 
on  May — the  latter  part  of  May,  whenever  it  was, 
what  did  you  do? 

A.  Well,  it  was  that  evening  that  I  had  planned 
to  fly  back  to  Des  Moines  to  bring  my  family  out 
here  since  school  had  terminated  and  I  had  given 
possession  of  my  home  on  the  1st  of  June. 

Q.  Had  you  ever  discussed  with  the  members  of 
the  Board  of  Directors  the  necessity  for  your  re- 
turning to  Des  Moines  to  bring  your  family  out? 
Had  that  been  mentioned  at  any  time?  [35] 

A.  T  don't  think  it  had  been  officially  in  a  board 
meeting,  but  1  bad  mentioned  to  various  ones  at 
various  times  thai  that  was  the  situation  and  Walter 
Smith  had  agreed  that  that  was  the  proper  thing 
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>  do  and  Kniil  Rovey  asked  me  that  day  when  I 
as  going  back  after  my  family  and  I  told  him  that 

planned  to  go  back  that  evening. 

Q.  And  what  is  Emil  Rovey 's  capacity  with 
it  her  of  the  corporations? 

A.     He  is  a  director. 

Q.  Did  any  of  them  ever  voice  any  objection  to 
our  making  that  trip  to  get  your  family  and  bring 
lem  out  here?  A.     No,  sir. 

Q.  And  you  did  return  to  your  home  in  Des 
loines  to  bring  your  family?  A.     Yes,  sir. 

Q.  What  arrangements  had  you  made  in  Des 
I (»incs  for  bringing  your  family  out  here? 

A.  Well,  prior  to  that  time  I  had  sold  my  home 
nd  had  given  possession  on  June  1  and  had 
lanned  to  go  back  when  the  spring  school  term 
nded  to  bring  them  out  to  Phoenix. 

Q.  And  had  those  arrangements  been  completed 
or  the  sale  of  your  home  and  giving  possession 
lien  you  [36]  arrived  there?  A.     Yes,  sir. 

Q.  Did  you  receive  a  telegram  while  you  were 
here  from  the  defendant  corporations  or  one  of 
heir  representatives? 

A.  Yes,  sir,  we  had  finished  packing  our  furni- 
me  one  night  and  were  planning  to  leave  for 
^hoenix  the  next  morning  and  a  wire  reached  me 

believe  about  1:00  or  2:00  that  morning. 

Q.  That  is  the  same  morning  that  you  were 
>la lining  to  leave  and  come  to  Phoenix  with  your 
amily  (  A.     Yes,  sir. 

Q.     You  had  stored  your  furniture  at  that  time? 
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A.  We  hadn't  stored  it  yet  because  we  were 
planning  to  load  it  on  a  moving  van  that  morning 
to  bring  it  out  here. 

Q.  I  hand  you  Plaintiff's  Exhibit  2  for  identi- 
fication and  ask  you  to  state,  is  that  the  telegram 
that  you  state  you  received  at  that  time? 

A.     Yes,  sir. 

Mr.  Trask:     Offer  Plaintiff's  2  in  evidence. 

Mr.  Laney:     No  objection.  [37] 

(Plaintiff's  Exhibit  2  received  in  evidence.) 

Q.  Following  the  receipt  of  that  telegram  did 
that  require  you  to  make  any  change  in  your  plans 
or  did  you  make  any  change  in  your  plans? 

A.  Yes,  sir,  I  had  to  find  temporary  living  quar- 
ters for  my  family  almost  immediately  and  I  con- 
sulted counsel  in  Des  Moines  to  determine  what  my 
position  was. 

Q.  Up  to  that  time  had  there  been  any  sugges- 
tion of  any  kind  that  your  contract  was  illegal  or 
being  questioned  \  A.     Mo,  sir. 

Q.  Was  there  any  elaboration  given  you  at  that 
time  as  to  what  the  supposed  illegality  of  your  con- 
tract was? 

A.     No,  sir,  the  wire  was  the  only  communication. 

Q.  Had  you  been  criticized  as  to  your  employ- 
ment or  charged  with  any  violation  of  the  terms  of 
your  employment  up  to  that  time? 

A.     No,  sir,  not  to  my  knowledge. 

Q.  Following  the  receipt  of  the  telegram  you  say 
you  did  consult  counsel  .;  A.     Yes,  sir. 
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Q.     And  thereafter  what  did  you  do?  [38] 

A.     He  advised  me  to 

Q.  No,  just  what — did  you  respond  to  the  tele- 
rain  '.  A.     Yes. 

Q.  I  show  you  Plaintiff's  3  for  identification  and 
.sk  you  to  state  what  that  is. 

A.  That  is  the  wire  that  I  sent  in  response  to 
he  telegram  sent  me. 

Mr.  Trask:  Offer  Plaintiff's  Exhibit  3  for  iden- 
ification,  exhibit  next  in  evidence. 

Mr.  Laney:     No  objection. 

(Plaintiff's  Exhibit  3  received  in  evidence.) 

Q.  Following  the  mailing  of  that  or  the  trans- 
oitting  of  that  telegram  to  Mr.  Essley,  what  did 
-on  do,  Mr.  Held  ? 

A.     I  took  my  family  to  Sioux  City,  Iowa,  where 

arranged  for  temporary  living  quarters  for  them, 
ame  back  to  Des  Moines  and  flew  out  to  Phoenix. 

Q.  When  you  arrived  in  Phoenix  did  you  go  to 
;ee  anybody  with  respect  to  the  communication  you 
md  received? 

A.  Yes,  I  did.  I  called  on  several  members  of 
he  Board  of  Directors. 

Q.  Did  you  call  on  Mr.  Essley,  who  sent  you  the 
elegram  I  [39]  A.     Yes,  sir. 

Q.     Where  did  you  see  him  and  when? 

A.  T  saw  Mr.  Essley  at  his  farm.  I  don't  recall 
he  day  exactly. 

Q.     Was  it  shortly  after  you  returned? 

A.     Shortly  after  I  returned. 
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Q.     Was  anyone  else  present  at  that  time? 

A.  I  don't  recall  that  there  was.  His  son  was 
working  on  some  machinery  near  there  when  we 
discussed  this  wire. 

Q.  What  did  you  say  to  Mr.  Essley  and  what 
did  he  say  to  you? 

A.  I  think  I  called  his  attention  to  the  fact  that 
I  had  gotten  his  wire  and  merely  expressed  the  fact 
that  I  was  surprised  to  have  received  word  in  that 
sort  of  way  since  we  had  had  a  board  meeting  just 
prior  to  my  going  back  after  the  family  and  no  one 
had  said  anything  to  me. 

Q.     And  what  did  he  say  to  you? 

A.  He  told  me  that  they  had  a  board  meeting 
called  for  the  9th  of  June  and  would  discuss  the 
entire  matter  at  that  time. 

Q.  Did  he  give  you  any  reason  for  suspecting 
your  contract  was  in  question? 

A.     Not  specifically  that  I  recall.  [40] 

Q.  Did  he  at  that  time  say  you  hadn't  been  per- 
forming your  duties  properly? 

A.     No,  he  didn't. 

Q.  Did  he  charge  you  with  any  violation  of  your 
contract?  A.     No,  sir. 

Q.  What  other  members  of  the  board  did  you 
call  upon  as  a  result  of  this  receiving  of  the  wire! 

A.  Before  I  called  on  Mr.  Essley  I  stopped  at 
Mr.  Rovey's  farm  on  my  way  out  and  had  a  little 
discussion  with  him  also. 

Q.     Mr.  Rovey  is  one  of  the  directors? 

A.     Yes,  sir. 
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Q.  What  was  your  conversation  with  Mr.  Rovey 
nd  what  did  ho  say  to  you  ? 

A.  I  told  him  about  the  wire  that  I  had  received 
nd  asked  him  if  he  knew  anything  about  it.  He 
riicl  that  he  didn't  know  a  great  deal  about  it  and 
Iggested  that  possibly  the  man  to  talk  to  was  Mr. 
Issley. 

Q.  Did  he  charge  you  at  that  time  with  any  vio- 
ttion  of  the  terms  of  your  contract? 

A.     No,  sir. 

Q.  Did  he  criticize  your  manner  of  conducting 
ourself  as  manager  at  that  time?  [41] 

A.     Not  to  my  knowledge. 

Q.     Did  he  at  that  time?  A.     No,  sir. 

Q.  Did  he  elaborate  in  any  way  upon  the  mean- 
lg  of  the  telegram  that  your  contract  was  illegal? 

A.     No,  sir. 

Q.  Did  you  discuss  the  telegram  with  any  other 
lembers  of  the  Board  of  Directors  prior  to  the 
leeting  of  June  9? 

A.  Yes,  sir,  I  called  on  Mr.  Knox  and  Mr. 
'isher. 

Q.     Who  is  Mr.  Knox? 

A.  Mr.  Knox  was  a  board  member  and  I  believe 
'cretary  of  one  of  the  companies. 

Q.     And  where  does  he  live? 

A.     At  Chandler  or  near  Chandler,  Arizona. 

Q.     What  was  your  conversation  with  Mr.  Knox? 

A.  I  told  him  also  about  the  wire  and  he  was 
nrprised  to  learn  it.  He  had  no  previous  knowl- 
dge  of  it  whatever. 
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Q.  So  he  had  no  explanation  and  didn't  know 
anything  about  it?  A.     No.  [42] 

Q.     That  is  what  he  said  to  you? 

A.     That  is  right. 

Q.     Who  is  Mr.  Fisher? 

A.  Mr.  Fisher  is  also  a  board  member  who  lives 
at  Blythe,  California,  and  he  likewise  had  no  previ- 
ous knowledge  and  did  not  know  until  I  advised 
him  that  I  had  received  such  a  wire. 

Q.  Did  either  Mr.  Knox  or  Mr.  Fisher  say  any- 
thing to  you  in  a  way  critical  of  the  way  you  had 
managed  the  corporation  or  charging  you  with  any 
violation  of  the  terms  of  your  contract? 

A.     No,  sir,  they  did  not. 

Q.  Did  you  hear  anything  further  about  the 
matter  until  the  meeting  of  June  9? 

A.     No,  I  don't  believe  I  did. 

Q.  Actually  how  many  days  transpired  between 
your  meeting  with  these  various  members  of  the 
board  and  the  meeting  of  June  9?  Was  it  a  short 
period  of  time? 

A.     Just  a  short  period  of  time,  yes. 

Q.  Now  on  June  9  was  there  a  meeting  of  the 
Board  of  Directors  held  to  your  knowledge? 

A.     Yes,  sir. 

Q.     Where  was  it  held? 

A.     In  the  company  office  at  the  plant.  [43] 

Q.     Did  3^ou  attend  that  meeting? 

A.     No,  sir,  I  did  not. 

Q.     Was  that  the  first  meeting  of  the  Board  of 
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Directors  since  yon  arrived  in  Phoenix  that  you  did 
lot  attend? 

A.  I  attended  a  portion  of  it,  but  I  was  not  in 
;he  meeting  all  of  the  time. 

Q.  Was  there  any  discussion  during  the  time 
Idu  were  at  the  meeting  during  the  portion  of  the 
leeting  that  you  attended,  was  the  matter  of  your 
;ontract  discussed  during  that  period  of  time? 

A.  No,  only  that  Mr.  Essley  advised  me  that 
;hey  had  had  it  under  consideration  and  he  told  me 
hat  they  considered  that  they  had  placed  me  in  an 
mpossible  position  and  had  appointed  a  committee 
;o  negotiate  with  me  for  the  settlement  of  my  con- 
tact. 

Q.  Now  at  the  beginning  of  the  meeting  were 
fou  in  the  meeting  at  the  beginning  of  it  when  it 
nsls  started,  the  meeting  of  June  9? 

A.  I  think  I  was  right  at  the  beginning  and  the 
neeting  went  into  executive  session  almost  imme- 
liately  and  I  left. 

Q.  And  when  did  you  have  this  conversation 
with  Mr.  Essley  that  you  have  related?  Did  he  call 
^ou  back  into  the  meeting?  [44] 

A.     After  I  was  called  back  into  the  meeting. 

Q.  Now  after  he  called — Mr.  Essley  called  you 
back  into  the  meeting  and  told  you  they  felt  they 
had  placed  you  in  an  impossible  position  and 
wanted  to  negotiate  with  you  about  the  settlement 
of  your  contract,  at  that  time  did  Mr.  Essley  inform 
you  as  to  what  the  alleged  illegality  of  your  con- 
tract was?  A.     I  don't  recall  that  he  did,  no. 
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Q.  Did  he  at  that  time  or  any  other  member  of 
the  board  charge  you  with  any  violation  of  your 
contract?  A.     No,  sir. 

Q.  Or  make  any  criticism — Mr.  Essley  or  any 
other  member  of  the  board,  about  the  way  in  which 
you  had  gone  about  starting  your  duties  as  manager 
under  your  contract?  A.     No,  sir. 

Q.  Did  he  tell  you  who  the  members  of  the  com- 
mittee were  who  were  going  to  negotiate  with  you 
about  the  settlement  of  your  contract  I 

A.     Yes,  he  did. 

Q.     Who  were  they? 

A.  Mr.  Essley  and  Mi*.  Ashby  and  Mr.  [45] 
Rovey. 

Q.  Mr.  Ashby  likewise  is  a  member  of  the  Board 
of  Directors?  A.     Yes,  sir. 

Q.  Subsequent  to  that  did  you  meet  with  that 
committee  for  the  purpose  of  discussing  the  settle- 
ment of  your  contract  }  A.     Yes,  sir,  I  did. 

Q.     When  did  you  have  your  first  meeting? 

A.  Well,  it  was  immediately  after  the  board 
meeting  that  same  afternoon. 

Q.     And  who  was  present  at  that  meeting? 

A.  The  3  members  of  the  committee  that  I  have 
just  named  and  myself. 

Q.  Did  any  of  the  members  of  the  committee  at 
that  time  accuse  you  of  any  violation  of  the  con- 
tract or  criticize  the  manner  of  your  operation  of 
the  companies? 

A.  I  don't  remember  whether  they  did  specifi- 
cally or  not. 
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Q.  There  was  a  discussion  about  the  settlement 
t  your  contract  I  A.     Yes,  there  was. 

Q.  Was  there  any  conclusion  arrived  at  at  that 
inie  I  A.     No,  there  was  not.  [46] 

Q.  Did  they  tell  you  at  that  time  that  you  were 
tsmissed  or  terminated  your  contract — your  con- 
tact had  been  terminated?  A.     No,  sir. 

Q.  Did  you  continue  to  perform  your  duties  as 
lanager  thereafter'? 

A.     Yes,  sir,  until  June  20. 

Q.     And  on  June  20  what  took  place? 

A.  They  held  a  second  board  meeting  on  June 
0  at  the  close  of  which  I  was  handed  a  statement 
dvising  me  that  my  contract  was  considered  at 
n  end. 

Q.  Following  the  receipt  of  those  formal  notices 
f  termination  you  left  the  employment  and  your 
►lace  of  employment?  A.    Yes,  sir. 

Q.  What  wages  have  you  received  under  the 
erms  of  your  contract? 

A.  I  was  paid  my  regular  monthly  salary  dur- 
Qg  the  period  that  I  was  there. 

Q.  Have  you  received  any  payments  since  of 
ny  kind?  A.     No,  sir. 

Q.  I  hand  you  Plaintiff's  Exhibit  4  and  Plain- 
iff's  Exhibit  5  for  identification  and  ask  you  [47] 
o  state  whether  or  not  those  are  the  notices  of 
ermination  that  you  have  testified  about? 

A.     Yes,  sir. 

Mr.  Trask:  I  offer  Plaintiff's  Exhibits  4  and  5 
'or  identification  in  evidence. 
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Mr.  Laney:     No  objection. 

(Plaintiff's  Exhibits  4  and  5  received  in  evi- 
dence.) 

Q.  Mr.  Held,  Plaintiff's  4  in  evidence  is  a  com- 
munication from  United  Producers  and  Consumers 
Co-Operative,  one  of  the  defendants,  is  it  not? 

A.     Yes,  sir. 

Q.  And  5  is  a  similar  communication  from 
Southwest  Co-Operative  Wholesale? 

A.     Yes,  sir. 

Q.  Mr.  Held,  following  the  receipt  of  these  for- 
mal notices  and  your  relinquishing  of  your  position 
at  the  defendant  corporation,  how  long  was  it  before 
you  obtained  any  other  employment? 

A.  I  went  to  work  on  the  first  day  of  September 
following  that. 

Q.     With  what  concern  did  you  go  to  work? 

A.  With  the  company  that  presently  employs 
me,  Consumers  Co-Operative  Services,  Inc.,  North 
Kansas  City,  Missouri. 

Q.  In  what  capacity  did  you  go  to  work  [48] 
there  ?  A.     As  general  manager. 

Q.  Did  you  commence  to  take  steps  as  soon  as 
reasonably  possible  after  your  termination  here  to 
find  other  employment?  A.     Yes,  sir. 

Q.  In  this  action,  Mr.  Held,  you  have  stated  that 
your  damages  have  been  computed  at  a  sum  of 
approximately  $25,410.  How  did  you  compute  those 
damages  ? 

A.     Well,   it   was   computed   on   the   basis   of   a 
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E10,000  annual  salary  for  a  3-year  term  and  2%  of 
he  net  savings  of  the  2  corporations  for  the  2  final 
[fears  of  that  3-year  term. 

Q.  Now  the  fixed  compensation  therefore  for 
be  3  years  would  be  $30,000?  A.     $30,000. 

Q.     And 

A.  $16,000  for  the  2%  of  the  net  during  the  2 
inal  years  on  which  I  had  been  given  to  understand 
hat  that  amounted  to  approximately  $400,000  dur- 
ag  1951  which  was  the  year  previous  to  my  coming 
nit  here. 

Q.  That  would  be  $30,000  fixed  compensation 
ind  $16,000  at  2%  or  a  total  of  $46,000  and  did  you 
nake  any  deduction  from  that  total  of  $46,000? 

A.  Yes,  sir.  We  tried  to  estimate  what  I  [49] 
night  earn  in  other  employment  and  we  estimated 
^8,000  a  year  for  3  years  which  was  $24,000  and 
vhich  we  deducted  from  the  $46,000. 

Q.  You  keep  saying  "we."  You  were  consulting 
vith  nu1  at  the  time  that  you  were  making  this  com- 
mutation, were  you?  A.     Yes,  sir. 

Q.  So  you  conrputed  your  damages  as  the  result 
)['  the  loss  of  earnings  at  the  contract  value  of 
p46.000  less  3  years'  employment  that  you  antici- 
pated you  would  be  able  to  earn  $8,000  a  year  $24,000, 
eaving  a  net  of  $22,000  (  A.     That  is  right. 

Q.  Mr.  Held,  in  addition  to  the  $22,000  did  you 
sustain  any  particular  or  special  damages  as  a  re- 
sult of  the  breach  of  contract  by  these  defendants  I 

Mr.  Laney:  Just  a  moment.  May  it  please  the 
['curt.   I  object  to  that.    There  is  no  allegation  of 
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special  damages  of  any  sort,  just  allegation  of  gen- 
eral damages  from  breach  of  the  contract. 

Mr.  Trask:     May  I  rephrase  the  question. 

Q.     In  addition  to  the  $22,000  loss  of  contract 
earnings,   what   other  items   are   included   in   that  j 
figure  of  $25,000,  approximately? 

A.  Well,  there  was  an  item  of  about  $454  [50] 
of  travel  expenses,  I  believe. 

Q.     Now  that  was  in  connection  with 

A.     It  involved  2  trips  out  here  and  back. 

Q.  You  are  not  referring  to  the  trips  that  the 
companies  paid  your  expenses  out  and  back  ? 

A.     No,  sir. 

Q.  And  then  what  other  item  did  you  have1  in 
that  figure  of  $25,000? 

A.  There  was  an  item  of  $500  moving  expense 
and  storage  of  furniture  and  so  forth. 

Q.     What  other  items  did  you  have? 

Mr.  Laney:  Object  to  that.  May  it  please  the 
Court,  move  that  be  stricken  out.  That  is  a  claim 
of  special  damages,  it  wouldn't  be  relevant  dam- 
ages if  there  were  damages  in  that  it  doesn't  natu- 
rally flow  from  the  contract,  no  allegation  of  any 
such  special  damages. 

The  Court:     You  may  answer. 

Q.  What  other  items  went  to  make  up  the  total 
figure  that  you  have  stated  in  your  complaint,  Mr. 
Held? 

A.  There  was  an  item  of  $21,000  which  was  a 
down  payment  on  a  house  that  I  bought  here  in 
Phoenix. 
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Mr.  Laney:  If  it  please  the  Court,  I  move  that 
hat  answer  he  stricken  out  on  the  ground  [51] 
here  is  no  allegation  in  the  complaint  of  any  such 
pecial  damages  and  it  is  not  damages  that  would 
aturally  How  from  any  breach  of  contract,  irnma- 
LM-ial  and  irrelevant. 

The  Court :  It  may  stand  for  the  time  being,  the 
Jourt  may  disregard  it  later,  I  don't  know. 

Q.  I  hand  you  Plaintiff's  Exhibit  No.  6  for 
lentification  and  ask  you  to  state  what  that  exhibit 
5,  Mr.  Held. 

A.  It  is  the  escrow  instructions  in  connection 
nth  the  purchase  of  the  house. 

Mr.  Trask:  Offer  Plaintiff's  Exhibit  6.  If  the 
Jourt  please,  this  offer  is  made  to  show  the  agree- 
ment and  the  down  payment  that  was  made  on  the 
ome  and  it  is  offered  for  the  purpose  of  showing 
hat  that  down  payment  was  lost  and  forfeited  as 

result  of  the  breach  of  contract. 

Mr.  Laney:  May  it  please  the  Court,  as  to  Plain- 
iff's  Exhibit  6  for  identification  we  object  to  that 
s  irrelevant  to  any  issues  in  this  case.  In  the  first 
lace  it  is  not  an  element  of  damages  but  in  the 
pcond  place  if  it  were  it  would  be  at  most  an  ele- 
lent  of  special  damages — claimed  special  damages — 
nd  the  Court  rules  require  that  special  damages 
e  specifically  pleaded  and  they  are  not  pleaded. 
Ve  [52]  object  to  them. 

The  Court:     May  be  received  subject  to  objection. 

(Plaintiff's  Exhibit  6  received  in  evidence.) 
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Q.  Mr.  Held,  pursuant  to  the  terms  of  the  escrow 
agreement  that  has  just  been  received  in  evidence 
and  which  you  have  examined,  did  you  make  a  de- 
posit of  a  certain  sum  of  money  in  connection  with 
the  purchase  of  a  house  here?  A.     Yes,  sir. 

Mr.  Laney:  Would  counsel  and  the  Court  par- 
don me.  I  don't  want  to  repeat  my  objection  but 
may  it  be  understood  that  the  same  objection  ap- 
plies to  this  line  of  questioning. 

The  Court:     Yes. 

Q.     Did  you  make  a  deposit  I  A.     Yes,  sir. 

Q.     How  much  was  that?  A.     $2100. 

Q.  AVli at  happened  to  that  money  that  was  de- 
posited? A.     It  was  forfeited. 

Q.     Did  you  receive  any  portion  of  it  back  I 

A.     No,  sir.  [53] 

Q.  I  show  you  Plaintiff's  Exhibit  7  for  identi- 
fication and  ask  you  to  state  if  that  is  the  notice  of 
forfeiture4.  A.     Yes,  sir. 

Mr.  Trask:  Plaintiff  offers  Plain tff's  Exhibit  7. 
It  is  a  notice  of  forfeiture  pursuant  to  the  terms 
of  the  escrow  agreement. 

(Plaintiff's  Exhibit  7  marked  for  indentifi- 
cation.) 

(Plaintiff's  Exhibit  7  received  in  evidence.) 

Q.  In  addition  to  the  elements  that  you  have4 
heretofore  testified  to  that  went  to  make  up  the 
total  of  the  amount  stated  you  were  damaged  were 
there  any  other  elements  included  in  that  total 
figure,  Mr.  Held? 
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A.  T  think  we  entered  an  item  of  $106.50  for 
ancellation  of  escrow  which  I  found  out  later  was 
overed  in  the  $2100. 

Q.  So  that  as  far  as  that  $106.50  that  was  not 
n  item  of  expense  or  damage  to  you? 

A.     X<>,  it  was  not. 

Q.  Were  there  any  other  items  you  included 
i  that  figure  at  the  time  you  made  your  computa- 
lon  ? 

A.     Yes,  I  put  in  an  item  of  $250  legal  expenses. 

Q.     That  was  paid  to  me  at  that  time?  [54] 

A.     Yes,  sir. 

Q.  Have  you  ever  paid  the  statement  or  bill 
rom  the  attorneys  that  you  employed  to  consult 
Tith  at  the  time  you  received  Mr.  Essley's  telegram  ! 

A.  No,  I  have  not.  They  have  not  yet  rendered 
leir  statement. 

Q.     You  do  not  know  what  that  amount  might  be  ? 

A.     No,  I  do  not. 

Mr.  Laney:  May  it  please  the  Court,  I  move  to 
trike  out  the  testimony  of  legal  expense  because 
:  is  no  part  of  the  damage  and  no  claim  that  it 
as  any  special  damage  in  the  pleading.  It  wouldn't 
e  relevant  anyway. 

The  Court:  It  may  stand  for  the  time  being. 
'on  are  probably  right. 

Mr.  Laney:  I  think  counsel  is  probably  right 
bout  flint.  At  the  time  this  was  computed  it  was 
iiit  in. 

Q.      Mr.  Held,  at  the  time  you  had  your  meeting 
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with  Mr.  Wahmsley,  the  auditor  of  the  company, 
was  there  any  discussion  of  a  computation  of  a  per- 
centage figure  in  addition  to  your  fixed  compensa- 
tion? A.     Yes.  [55] 

Mr.  Laney:  May  we  see  which  meeting  he  is 
talking  about  % 

The  Court:    All  right. 

Q.  Was  there  any  such  meeting  at  which  there 
was  such  a  discussion?  A.     Yes. 

Q.     What  meeting  was  that? 

A.  At  the  time  we  had  dinner  at  the  Arizona 
Club  which  would  have  been  March  6. 

Q.     You  and  Mr.  Wahmsley  were  present? 

A.     Yes,  sir. 

Q.     Anyone  else  present  with  you? 

A.     No,  sir. 

Q.  And  what  was  the  discussion  of  a  figure  foi 
compensation  in  addition  to  the  fixed  income  fea- 
ture of  the  contract? 

A.  I  think  we  discussed  2%  and  5%  both,  but 
we  pretty  well  agreed  that  2%  would  be  proper 
since  on  that  basis  it  would  amount  to  approxi- 
mately $8,000  per  year  on  the  basis  of  1951  history. 

Q.  And  did  Mr.  Wahmsley  at  that  time  and  you 
discuss  a  net  income  figure  upon  which  the  2% 
would  operate  and  discuss  a  tentative  figure  how 
that  would  come  out  for  your  contract? 

A.    Yes,  sir. 

Q.  And  what  figure  did  Mr.  Wahmsley  give  [56] 
you  at  that  time  if  any  as  a  net  income  figure  upon 
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hicli  the  -'  i  or  whatever  per  cent  you  agreed  upon 
ould  operate  \ 

A.  Well,  it  was  on  the  basis  of  the  nel  Bavings 
the  -  companies  which  for  the  previous  year  I 
iderstand  were  approximately  $400,000. 
Q.  When  you  say  you  understand,  how  did  you 
rive  at  thatf  How  did  you  get  that  figure? 
A.  That  was  the  figure  that  Mr.  Wahmsley  men- 
oned  several  times. 

Q.     Now  you  have  used  the  expression  net  sav- 
^s.    Is  that  different  from  net  income? 
Mr.  Laney:     Object  to  that  as  calling  for  his  legal 
inclusion,  interpreting  the  contract.    The  contract 
lys  net  income. 

Mr.  Trask:  The  contract  uses  the  terminology 
■t  income.  I  am  asking  the  witness  to  give  an 
cplanation  of  what  the  figures  they  were  talking 
)out  at  that  time  upon  which  the  net  was  intended 
i  operate  and  he  has  used  a  figure  net  savings  and 
therefore  would  like  to  ask  him  to  explain  the 
eaning  of  the  term  net  savings  as  applied  to  co- 
>erative  enterprises. 
The  Court:     All  right. 

Mr.  Laney:  My  objection  is  he  is  calling  for  an 
iterpretation.  [57] 

The  Court:     Well,  the  Court  is  going  to  have  to 
'cide  this  some  way.   You  will  go  into  it. 
Mr.  Laney:    Very  well. 

A.  Net  savings  and  net  income  are  used  some- 
hat  interchangeably  in  co-operative  terminology. 
ctual  net  income  probably  strictly  construed  would 
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be  the  net  on  which  a  co-operative,  if  it  is  a  taxable 
one,  would  pay  taxes  and  which  would  be  after 
refunds  had  been  excluded.  Net  savings  is  normally 
considered  to  be  income  prior  to  the  payment  of 
patronage  refunds. 

Q.  Now  the  figure  of  net,  either  savings  or  in- 
come, whatever  it  is,  whatever  the  term  is — that  is 
the  figure  upon  which  you  were  negotiating  with 
Mr.  Wahmsley  and  the  basis — approximately  what 
figure  based  on  the  previous  year's  earnings'? 

A.     Somewhere  in  the  neighborhood  of  $400,000. 

Q.  Mr.  Wahmsley,  did  he  at  that  time  show  you 
any  of  their  annual  reports  to  show  how  they  were 
designated  on  the  report  itself? 

A.     Not  at  that  particular  meeting,  no. 

Q.  And  were  you  shown  prior  to  the  time  that 
you  actually  signed  the  contract  a  copy  of  the  re- 
port so  that  you  could  see  how  the  net  was  indi- 
cated on  the  report  itself  whether  the  terminology 
was  net  savings  or  net  income?  Were  you  shown 
a  copy  of  the  annual  report  ?  [58] 

A.     I  saw  a  copy  of  the  annual  audit,  yes. 

Q.     Prior  to  the  time  you  signed  the  contract? 

A.     Yes,  sir. 

Q.  And  do  you  recall  now  how  that  was  desig- 
nated on  the  annual  audit? 

A.     I  couldn't  positively  say. 

The  Court:  We  will  suspend  at  this  point  until 
1:30. 

(Whereupon,   the   regular   noon   recess    was 
taken.)  [59] 


vs.  Ralph  W.  EeLd  99 

RALPH  \V.  HELD 

'sinned  the  stand  1  ified  further  as  follows: 

Dir<  ■'   Examination 
tied) 
v  Mr.  Trask: 

Q.     Mr.  Held,  what   is  your   present  compensa- 
i.ii  '.  A.     $8,100  per  year. 

Q.     That  is  at  the  firm  you  now  are  employed 
•  in  Kansas  City  I  A.     Yes,  sir. 

Q.     Ts  that  on  an  annual  basis  I 
A.     Yes,  sir. 

().     Did  anyone  ever  tell   you   on   behalf  of 
►rporation  or  on  behalf  of  anyone  else  that  Mr. 
mifii   and  Wahmsley  were  both  required  to  sign 
air  contract1?  A.     No,  sir. 

Q.     Did   anyone    either   Mr.    Wahmsley    or   any 
ember  of  the  Board  ever  object  to  any  of  the 
rms  of  your  contract  or  suggest  that  any  of  the 
rms  be  modified  or  altered  in  any  respect? 
A.     Not  in  my  presence,  sir. 

Q.     Was  a  copy  of  that  contract  in  the  files  so 
tr  as  you  know  at  all  times  after  March  22  when 
in  [60]  had  your  meeting  with  Mr.  Smith? 
A.     As  far  as  I  know  and  the  triplicate  copy  I 
link   remained  there   from  the   date   that  it   was 
cawn  up  which  would  have  been  March  7. 
Q.     Were  you  ever  shown  the  minutes  authoriz- 
Lg  the  matter  of  your  employment? 
A.     No,  sir. 
Mr.  Trask:     I  believe  that  is  all.  [61] 
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Cross-Examination 
~By  Mr.  Laney: 

Q.  Mr.  Held,  your  first  correspondence,  you 
say,  was  with  Mr.  C.  M.  Martin,  the  correspondence 
about  these  companies  here?  A.     Yes,  sir. 

Q.  And  I  believe  with  his  first  letter  he  sent 
you  a  copy  of  the  bylaws  and  articles  of  incorpora- 
tion, did  he  ?  A.     I  think  that  is  right. 

Q.  You  have  that  letter,  or  your  counsel  have 
it,  that  first  letter,  have  you?  A.     I  think  so. 

(Defendant's  Exhibit  A  marked  for  identi- 
fication.) 

Q.  Calling-  your  attention  to  Defendant's  Exhibit 
A  for  identification,  that  is  the  letter  you  have 
spoken  of  that  was  sent  to  you  by  Mr.  Martin,  is  it? 

A.     Yes,  sir. 

Q.  Now,  calling  your  attention  to  the  follow- 
ing language — "I  am  enclosing  herewith  a  copy  of 
the  articles  of  incorporation  and  bylaws  of  our  asso- 
ciation together  with  a  financial  statement  as  of  the 
close  of  business  on  October  31,  1951."  Now,  he  did 
enclose  a  copy  of  the  articles  of  incorporation  [62] 
and  the  bylaws,  did  he  (  A.     Yes,  sir. 

Q.  And  you  have  those  in  your  possession  or 
your  attorney  has — that  he  enclosed? 

A.  1  have  a  copy  of  them.  Whether  it  is  the 
same  identical  copy  that  he  enclosed  I  do  not  know. 

Q.  Well,  it  is  the  copy  that  you  got  from  Mr. 
Martin,  is  it  not? 
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A.  No,  that  particular  copy  was  returned  to 
him. 

Q.  Returned  to  the  office  or  to  Martin  personally 
Di-  where  I 

A.  It  was  mailed  to  the  company  office  some- 
time in  February,  I  believe. 

Q.     Copy  of  what? 

A.  The  articles  and  the  financial  statement  men- 
tioned in  that  letter  were  all  returned  by  mail. 

Q.     And  how  about  the  bylaws? 

A.     Yes,  sir,  also.    They  were  returned  also. 

Q.  The  copy  of  the  bylaws  that  you  now  have — 
they  are  of  which  company? 

A.  Well,  I  have  copies  of  both  companies'  by- 
laws. 

Q.     And  when  did  you  get  those? 

A.     Those  were  in  my  desk  at  the  office.  [63] 

Q.     But  when  did  you  get  them  I 

A.  I  don't  know  that  I  can  particularly  recall. 
I  saw  them  there  sometime  in  April  or  May. 

Q.  Then  the.  letter  of  December  17,  1951,  that 
was  a  letter  signed  "Southwest  Cooperative  Whole- 
sale" by  Martin,  wasn't  it?  A.     Yes,  sir. 

Mr.  Laney:     I  offer  that  in  evidence. 

Mr.  Trask  :     Xo  objection. 

(Defendant's  Exhibit  A  received  in  evidence.) 

Q.     You  at  that  time  read  the  bylaws,  of  course, 
that  were  sent  you,  didn't  you? 
A.     I  looked  them  over  casually. 
Q.     And  they  were  the  bylaws  of  which  company  ? 
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A.     I  think  it  was  the  Southwest, 
Q.     Southwest  Co-Operative  Wholesale? 
A.     Yes. 

(Defendant's  Exhibit  B  marked  for  identi- 
fication.) 

Q.  Calling  your  attention  to  Defendant's  Ex- 
hibit B  for  identification,  look  those  over  and  state 
if  those  are  not  a  copy  of  the  same  bylaws  that 
were  sent  to  you  by  Mr.  Martin  in  his  letter  of 
February  17,  1951,  and  it  would  help  you  I  think 
if  your  counsel  would  hand  the  copy  he  has  to  [64] 
you. 

A.     Yes,  Mr.  Laney,  they  appear  to  be  correct. 

Q.  So  upon  your  memory  thus  being  refreshed 
you  would  say  that  this  Defendant's  Exhibit  B  for 
identification  is  a  copy  of  the  same  bylaws  as  that 
of  which  you  received  a  copy  from  Mr.  Martin  in 
his  letter  of  February  17,  1951? 

A.     They  appear  to  be. 

Mr.  Laney:     I  will  offer  those  in  evidence. 

(Defendant's  Exhibit  B  marked  for  identi- 
fication.) 

Q.  In  looking  over  those  bylaws  you  gained  the 
information  and  before  you  signed  this  manager's 
agreement  which  is  dated  March  22,  1953,  and 
which  is  in  evidence,  Plaintiff's  Exhibit  1 — before 
you  signed  that  you  knew  of  the  provisions  of 
Article  3  of  the  bylaws  of  Southwest  Co-Operative 
Wholesale  to  the  effect  that  the  Board  of  Directors 
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mil  have  the  following  powers:  "to  appoint  and 
amove  at  pleasure  all  officers,  agents  and  employees 
('  the  corporation,  prescribing  their  duties,  fixing 
leir  compensation  and  requiring  from  them  if 
eemed  advisable  security  for  faithful  service." 

You  knew  of  that  general  provision  there,  didn't 
)ii  i  [65] 

A.     I  knew  of  it  in  a  general  way,  yes. 

Q.  And  then  you  also  knew  of  the  provision  in 
le  bylaws  of  that  company  in  subdivision  3  of 
rticle  3  as  follows:  4'That  the  directors  shall  have 
le  power  to  appoint  a  manager  who  shall  hold 
fice  at  the  pleasure  and  upon  the  terms  and  con- 
it  ions  fixed  by  the  Board  of  Directors  who  shall 
cercise  such  powers  and  perform  such  duties  as 
le  Board  of  Directors  shall  delegate  and  pre- 
•ribe."  { 

You  knew  of  that  provision  in  the  bylaws,  didn't 
.m?  A.     Yes. 

Q.  Now,  before  you  took  the  employment  did 
DU  also  see  the  bylaws  of  the  other  company? 
>id  you  also  see  the  bylaws  of  the  United  Pro- 
iicers  and  Consumers? 

A.     Yes,  sir,  I  think  I  did. 

Q.     That  was  before  you  signed  the  contract .; 

A.     Yes. 

Q.  And  did  you  also  see  the  Articles  of  Incor- 
o ration  of  both  of  the  companies,  each  of  the 
mipanies  before  you  signed  the  contract? 

A.  If  my  memory  serves  me  correctly  he  sent 
oth  copies  to  me. 
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Q.     That  is  your  remembrance,  is  that  he  [66] 
sent  the  bylaws  of  the  United  Producers  and  Con-j 
sumers  Co-Operative  also  as  well  as  the  bylaws  of  j 
the  Southwest  Co-Operative  Wholesale  ? 

A.  I  couldn't  positively  say,  but  it  seems  to  mel 
that  he  did. 

Q.  Calling-  your  attention  to  a  copy  of  what 
purports  to  be  a  copy  of  the  bylaws  of  United 
Producers  and  Consumers  Co-Operative,  first  I  will 
ask  that  they  be  marked  for  identification 

(Defendant's  Exhibit  C  marked  for  identi- 
fication.) 

Mr.  Laney:  If  it  please  the  Court,  we  can  facili- 
tate that  by  comparing;  it 

The  Court:     Do  you  avow  that  is  a  copy? 

Mr.  Laney:     I  avow  it  is  a  copy. 

The  Court:  All  right  then,  it  can  be  compared 
later. 

Mr.  Laney:  I  will  offer  in  evidence  then,  Del 
fendant's  Exhibit  C  for  identification  which  I  avow) 
to  the  Court  is  a  true  copy  of  the  bylaws  of  United 
Producers  and  Consumers  which  were  in  effect  ati 
the  time  of  this  contract  and  the  negotiations  con] 
con  ung  it  and  during  all  times  involved  in  thisj 
litigation. 

Mr.  Trask:  I  have  no  objection  subject  to  conj 
firming  it,  I  am  sure  it  is  all  right. 

Q.  Then  you  knew  before  you  entered  into  [67] 
this  contract  or  claimed  contract  of  the  similar 
provisions  in  the  bylaws  of  the  United  Producers 
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id  Consumers  Co-Operative  relative  to  the  Board 
f  Directors  having"  the  power  to  hire  and  discharge 
nployeea  and  officers  at  their  pleasure  and  having 
ower  to  appoint  a  manager  who  should  hold  office 
tiring  their  pleasure.  You  were  familiar  with 
lose  provisions,  were  you  not? 

A.  I  think  they  also  said  that  they  might  fix 
le  tenure  of  office. 

Q.     Were  you  familiar  with  those  provisions? 

A.     Yes. 

Q.     And    before    negotiating    this    contract    that 

sued  upon,  you  knew  that  the  members  of  the 
bard  of  Directors  each  were  elected  for  terms  of 

years,  did  you  not? 

A.  I  wasn't  familiar  positively  with  their  terms 
ut  I  knew  that  they  were  staggered  terms  which 
as  customary  in  co-operative  boards  where  I  had 
orked. 

(j).  Well  you  did  read  the  bylaws,  the  articles 
I  incorporation  to  the  effect  they  were  elected 
rery  3  years,  some  of  them? 

A.  I  read  them  casually,  but  I  didn't  pay  par- 
eular  attention  to  that  at  the  time. 

Q.  And  you  were  familiar  with  the  fact,  [68] 
ere  you  not,  as  to  each  of  these  companies,  ap- 
roximately  one-third  of  the  director's  terms  of 
(nee  would  expire  in  about  a  year  after  you  made 
lis  contract,  weren't  you? 

A.  On  3-year  terms  that  would  be  an  assump- 
lou. 
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Q.  And  about  a  third  would  expire  somewhat 
under  2  years  and  that  all  of  them  would  be  expired 
something  like  approximately  a  year  before  the  end 
of  the  first  3-year  term  of  your  contract,  didn't 
you? 

A.  Well,  it  would  seem  that  part  of  them  should 
still  be  serving  at  the  end  of  the  3-year  term. 

It  would  seem  that  if  they  were  on  3  years  that 
a  part  of  them  would  be  serving  at  a  3-year  term. 

Q.     Do  you  know  when  the  last  ones  were  elected  ? 

A.     No,  I  did  not. 

Q.  Didn't  you  know  they  were  elected  some- 
time in  the  year  '51 — that  is,  in  '52  ? 

A.     No,  I  was  not  aware  of  that. 

Q.  You  remember,  do  you  not,  the  meeting  of 
the  Board  of  Directors  of  both  companies  of  March 
6,  1953,  at  which  there  was  some  resolution  passed 
about  employing  you?  A.     No,  sir.  [69] 

Q.     What  date  was  that?  A.     1952. 

Q.  1952,  I  beg  your  pardon.  But  you  do  remem- 
ber a  meeting  of  March  6,  1952  I 

A.     Yes,  sir. 

Q.  Now,  Mr.  Smith  was  then  living,  the  presi- 
dent of  the  Board  of  Directors  of  each  company? 

A.     Yes,  sir. 

Q.  And  you  remember  that  you  were  present 
at  that  meeting  for  a  time  and  then  you  and  other — 
some  other  people  who  were  not  members  of  the 
Board  were  excused  while  your  employment  was 
being  considered  .'  A.    Yes,  sir,  that  is  right. 
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}.  And  you  remember  that  Mrs.  Mclnerney  and 
•.  Wahmsley  were  excused  and  were  not  present 
the  time  of  the  actual  passing  of  the  resolution 
rut  employing  you.  That  is  true,  is  it  not  '. 
A.  I  think  it  is  although  1  can't  positively  li- 
mber. 

Q.  Now,  when  was  it  that  you  saw  Mr.  Smith 
ier  the  close  of  the  meeting?  Did  you  see  him 
:ht  after? 

A.  I  think  it  was  immediately  after  the  close  of 
?  meeting. 

Q.     And  then  you  recall  that  you  and  he   [70] 
ipped  into  Mrs.  Melnerney's  office. 
A.     I  think  I  was  waiting  in  there  for  the  meet- 
s' to  close. 

Q.     Well,  at  any  rate  you  and  Mr.  Smith  were 
rsent    in    Airs.    Mclnerney's    office    there    right 
;»itly  after  this  meeting  of  March  6,  1953? 
A.     I  think  that  is  right. 

Q.  Now,  you  remember  that  Mr.  Smith  at  that 
ne  handed  Mrs.  Mclnerney  something  that  he 
id  was  the  resolution  that  the  Board  had  just 
ssed  about  employing  you.  Do  you  remember 
at? 

A.     I  remember  he  handed  her  something,  but 
didn't  identify  it  to  me. 

Q.     He  didn't  say  that  it  was  about  employing 
u  or  anything  about  that  ( 
A.     Not  that  I  specifically  recall. 
Q.     And  so  then  he  did  say  that  the  Board  had 
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passed   some   resolution   authorizing   your   employ- 
ment didn't  he? 

A.  Well,  I  couldn't  positively  say  whether  he 
did  at  that  particular  time  or  not.  He  told  me  some- 
time after  the  meeting  broke  up  that  they  had  had 
but  whether  that  was  the  exact  time  that  he  did 
it  I  couldn't  say  at  this  time. 

Q.  Well,  did  you  make  any  inquiry  about  [71] 
the  terms  of  this  resolution  authorizing  your  em- 
ployment ? 

A.  No,  sir,  Mr.  Smith  merely  told  me  that  he 
had  been  authorized  by  the  Board  of  Directors  to 
employ  me. 

Q.     Was  anyone  else  present  at  that  time? 

A.  No,  that  was  while  we  were  on  the  way  up- 
town we  were  talking  about  it,  he  took  me  down 
back  to  the  hotel. 

Q.  Did  you  ever  at  any  time  ask,  before  you 
signed  this  contract,  to  see  the  minutes  that  author- 
ized your  employment?  A.     No,  sir,  I  did  not. 

Q.  You  didn't  make  any  inquiry  about  the  terms 
of  those  minutes  at  all  ?  A.     No,  sir. 

Q.  You  didn't  make  any  inquiry  as  to  what 
the  scope  of  the  agency  of  Mr.  Smith  was  at  all  in 
the  way  of  employing  you? 

A.  Mr.  Smith  told  me  that  he  had  been  author- 
ized and  I  had  just  met  with  the  entire  Board  and 
1  assumed  that  was  the  case. 

Q.  But  you  didn't  make  any  inquiry  about  the 
terms  of  the  authorization.?  A.     No,  sir. 

Q.     You  did  know,  though,  that  Mr.  Smith  [72] 
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is  purporting  to  act  as  agent   for  the  company 

employ  you  i  A.     Yes,  sir. 

(,).     Then  this  contract  was  made  up  rather  late 

the  afternoon  of  the  next  day,  March  7,  was  it? 
A.     That  is  right. 

Q.  Now.  you  recall  that  you  told  Mr.  Smith 
;it  you  intended  to  leave  to  go  back  to  the  middle- 
>st  that  evening  I  A.     That  is  right. 

Q.  And  you  and  Mr.  Smith  came  into  Mrs. 
clnerney's  office  to  dictate  the  contract,  didn't 
u  I  A.     Yes,  sir. 

Q.  And  that  was  at  about  5:15  in  the  afternoon, 
isn't  it? 

A.  It  was  around  5:00  o'clock.  I  don't  recall 
e  exact  time. 

Q.  xVnd  you  knew  that  the  office  closed  at  about 
at  time  ?  A.     That  is  right. 

Q.     And  yon  stated  that  you  had  not  been  accus- 
ned  to  have  written  contracts  in  your  employ- 
snt  with  co-operatives,  is  that  correct? 
A.     That  is  right.  [73] 
Q.     But  you  did  have  along  some  kind  of  a  form 

contract  document,  did  you  ? 
A.     I  had  the  contract  that  the  member  companies 

the  IowTa  Farm  Service  Company  used  for  the 
lployment  of  local  managers.    I  was  at  that  time 
tnager  of  the  Towa  Farm  Service  Company. 
Q.     Well,  were  you  manager  or  were  you  director 

procurement  I 
A.     Actually   T   was   director  of  procurement   at 
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that  time.    The  company  had  been  reorganized  in 

the  last  year. 

Q.     Yon  had  been  manager? 

A.     Yes,  that  is  right. 

Q.    And  did  they  get  another  manager? 

A.  They  combined  4  companies  under  one  gen- 
eral management. 

Q.  So  they  got  another  manager  for  this  com- 
pany? A.     That  is  right. 

Q.     You  were  director  of  procurement? 

A.     Yes. 

Q.  Now,  to  refresh  your  memory,  don't  you  re- 
call that  you  produced  there  in  the  presence  of  Mrs. 
Mclnerney  and  Mr.  Smith  a  form  of  contract  which 
you  said  some  lawyer  in  the  east  had  drawn  up 
or  in  the  [74]  middlewest  I 

A.  I  did  have  this  contract,  but  I  made  no 
remark  about  any  lawyer  drawing  it  up.  I  don't 
know  who  drew  it  up.  It  was  one  that  we  had  had 
in  general  use  for  the  last  4  or  5  years. 

Q.  Now,  to  refresh  your  memory,  don't  you 
recall  that  the  form  of  contract  that  you  produced 
there  was  a  one-page  document? 

A.     No,  sir,  it  is  not. 

Q.  Well,  you  did  dictate  to  Mrs.  Mclnerney 
from  this  contract  certain 

A.     Certain  paragraphs. 

Q.  Certain  paragraphs  and  she  embodied  them 
in  this  contract  that  has  now  been  introduced  as 
Plaintiff's  Exhibit  1  I  A.     That  is  right. 

Q.     And  isn't  it   a    fact,  please,  Mr.  Held,  that 
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e  only  thing  that   was  changed  as  you  dictated 

is    to    Mrs.    Mclnerney    was    the    names    of    the 

irties  and  the  compensation  and  the  percentages? 

A.     The  paragraphs  are  not  in  the  same  order 

at  they  appeared  in  the  contract  from  which  we 

stated  it. 

Q.     Have  you  a  copy  of  that  contract  that  you 

y  you  produced  there?  [75] 

A.     Yes,  I  have. 

Q.     Is  it  in  the  possession  of  your  attorney? 

A.     Yes,  sir. 

(Defendant's  Exhibit  D  marked  for  identi- 
fication.) 

Q.     Calling  your  attention  to  Defendant's  D  for 
entification,   whose    handwriting   are   those    pen- 
lied  numbers,  2  number  3  and  4? 
A.     Those  are  mine. 
Q.     When  did  you  put  those  there? 
A.     While  Mr.  Smith  and  I  were  talking  about 

Q.  So  when  you  assumed  that  Mr.  Smith  had 
ie  right  to  employ  you,  that  was  an  assumption 
Lat  you  just  gathered  from  what  Mr.  Smith  told 
)U  I 

A.  Yes,  sir,  and  I  had  just  met  with  the  entire 
oard  to  talk  with  them  about  that  very  matter. 
Q.  The  entire  Board  or  any  member  of  the 
oard — did  they  at  any  time  tell  you  that  they 
ould  give  you  power  absolute  to  hire  and  tire 
eryone  there  without  cause,  did  they? 
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Mr.  Trask:  Object  to  the  question  as  argumen- 
tative.   The  contract  speaks  for  itself. 

Mr.  Laney:     I  withdraw  it. 

Q.  Did  any  member  of  the  Board  tell  you  that 
they  were  willing  to  make  a  contract  for  3  [76] 
years  including  the  provision  that  you  should  have 
the  right  to  employ  and  discharge  all  persons  needed 
to  carry  on  the  affairs  of  the  business? 

A.     Yes,  sir. 

Q.  The  members  of  the  Board  in  that  meeting 
said  that? 

A.  Mr.  Smith  told  me  that.  When  we  were 
discussing  it  he  agreed  that  that  was  proper  to  put 
in  the  contract. 

Q.  Mr.  Smith  said  that,  but  the  Board  didn't 
tell  you  that,  did  they?  A.     No,  sir. 

Q.     No  member  of  the  Board.  A.     No,  sir. 

Q.  When  this  says  that  for  the  second  and  third 
years  of  the  agreement  your  compensation  should 
be  at  the  rate  of  $10,000  per  annum  plus  2%  of  the 
net  income  of  the  company,  did  you  and  Mr.  Smith 
agree  on  those  words? 

A.     Yes,  sir,  I  think  we  did. 

Q.     You  dictated  that,  did  you? 

A.  But  he  was  sitting  right  there  and  we  dis- 
cussed it  prior  to 

Q.     You  did  dictate  those  words? 

A.     Yes.  [77] 

Q,  Now.  wlien  you  came  here  you  started  to 
work  under  this  purported  contract  which  is  Plain- 
tiff's Exhibit  1  there  on  April  1  of  1952? 
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A.     Yes,  sir. 

Q.     You  knew,  did  you  not,  that  the  signed  copy 

the  contract  that  you  had   signed  had  arrived 
>re  shortly  alter  Mr.  Smith's  death;' 
A.     No,  sir,  I  did  not  know  that  it  arrived  after 
s  death. 

Q.     When  did  you  send  it? 

A.     It    was    mailed,   I   believe,   on   the   22nd   of 
arch. 

Q.     And  his  death  was  on  the  25th  of  March, 
as  it  not? 

A.     I  believe  that  is  right,  but  I  am  not  sure  of 
at  date. 

Q.     Now,   you   mailed   this   to   his   residence    in 
lendale,  did  you  not? 
A.     I  think  that  is  right,  yes,  sir. 
Q.     Why  didn't  you  mail  it  to  the  company? 
A.     I  think  Mr.  Smith  requested  that  I  mail  it 

him  in  the  telephone  conversation  that  we  had 
hen  he  called  me  on  the  morning  of  the  21st. 
Q.     Well,  now  after  the  meeting  of  March  6  ,1952, 
;  which  the  two  boards  of  directors  made  the  [78] 
'solution  about  employing  you — after  that  and  be- 
reen  that  time  and  when  Mr.  Smith  assigned  this 
ireeiuent  on  March  7,  1952,  did  you  discuss  the 
atter  with  Mr.  Wahmsley,  the  auditor? 
A.     Yes,  sir. 
Q.     Between  those  two  times,  between  the  passage 

the  resolution  on  March  6  and  the  signing  of 
le  contract  by  Mr.  Smith  on  March  7  you  didn't 
Lscuss  that?  A.     Yes,  sir,  I  did. 
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Q.     Where  did  you  discuss  it? 

A.  At  the  Arizona  Club  on  the  evening  of 
March  6. 

Q.  And  at  the  Arizona  Club  Mr.  Wahmsley — 
you  did  not  discuss  with  Mr.  Wahmsley  anything 
about  you  having  power  to  hire  and  fire  regardless 
of  cause  everybody  in  the  company,  did  you? 

A.  I  don't  think  regardless  of  cause,  no,  but  I 
think  we  did  discuss  some  such  provision  in  the 
contract. 

Q.     That  is  if  there  was  cause  ? 

A.     That  is  right, 

Q.  Then  you  did  not  discuss  with  Mr.  Wahms- 
ley the  matter  of  your  having  a  full  3  years  regard- 
less of  whether  you  were  found  satisfactory,  [79] 
did  you  I  A.     We  discussed  3-year  term. 

Q.  xVnd  the  only  thing  was  if  your  services 
w^ere  found  satisfactory,  wasn't  it,  that  you  dis- 
cussed with  Mr.  Wamsley? 

A.  I  don't  think  that  was  ever  discussed  at  all, 
that  particular  angle  of  it. 

Q.  Mr.  Wahmsley  did  not  agree  ever  in  your 
presence  to  the  terms  of  this  manager's  agreement 
of  Plaintiff's  Exhibit  1,  did  he? 

A.     No,  nor  did  he  disagree  to  it. 

Q.  Do  you  know  of  his  having  any  knowledge 
that  he  was  delegated  the  job  of  formulating  the 
terms  of  this  contract  with  Mr.  Smith?  Do  you 
know  that  he  had  any  knowledge  of  that? 

A.     No,  I  do  not. 
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Q.  Did  you  ever  after  you  came  to  work  here 
i)  April  1  discuss  with  any  of  the  members  of  the 
bard  of  Directors  the  fact  that  there  was  a  con- 
act  that  you  claimed  under  that  was  signed  by 
Lr.  Smith  alone?  A.     No,  sir,  I  didn't. 

Q.  And  did  you  discuss  that  subject  with  Mr. 
Fahmsley  ? 

A.  No,  sir,  I  assumed  that  was  settled  when  we 
Lgned  the  contract.  [80] 

Q.  And  then  you  say  the  first  intimation  that 
ou  heard  that  the  contract  was  questioned  or  the 
Sgality  of  it  was  in  that  telegram  that  was  sent 
)  you  by  Mr.  Essley  under  date  of  May  27,  which 

sec  is  Plaintiff's  Exhibit  2  in  evidence. 

A.     Yes,  sir. 

Q.  And  Mr.  Essley  was  the  new  president  that 
ad  been  elected  after  Mr.  Smith  had  died? 

A.     That  is  right. 

Q.  Now,  between  the  time  when  the  contract 
:as  signed  by  Mr.  Smith  on  March  7  of  1952  and 
he  time  of  sending  this  wire,  this  telegram,  Plain- 
iffs  Exhibit  2  of  May  27,  between  those  dates  did 
ou  discuss  with  any  of  the  members  of  the  Board 
f  Directors  the  matter  of  how  your  contract  was 
igned  or  who  had  signed  it? 

A.     No,  I  do  not  recall  that  I  did. 

Q.  And  did  you  discuss  with  any  of  the  members 
f  the  Board  at  any  time  prior  to  the  time  when 
ou  were  notified  that  they  considered  your  con- 
ract  illegal  in  substance  and  any  employment  termi- 
iated  there  on  June  20  of  1952  ? 
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Mr.  Trask:  I  don't  believe  I  understand  your 
question.  Are  you  referring  to  the  telegram  or  the 
meeting?  [81] 

Mr.  Laney:     I  will  reframe  it. 

Q.  Then  between  the  date  of  the  telegram  to 
you  by  Mr.  Essley  of  May  27,  1952,  and  the  date 
of  June  20,  1952,  when  you  were  notified  in  sub- 
stance that  they  considered  you  never  legally  em- 
ployed and  that  you  hadn't  fulfilled  the  terms  of 
the  contract  between  those  two  times,  did  you 
ever  discuss  with  any  member  of  the  Board  who 
had  signed  your  contract  ?  A.     Yes,  sir,  I  did. 

Q.     Whom  did  you  discuss  it  with? 

A.  Well,  I  discussed  it  with  several  of  them.  I 
don't  know  that  I  can  name  all  of  them  particularly. 

Q.     And  when  was  that  I 

A.  I  discussed  it  with  Mr.  Essley  briefly  when 
I  went  out  to  visit  him  at  his  farm  following  that. 

Q.     And  that  was  about  what  date? 

A.  It  was  early  in  June,  I  don't  recall  the  date. 
It  was  prior  to  June  9.  I  discussed  it  also  with  Mr. 
Knox  and  Mr.  Fisher  when  I  called  on  them  follow- 
ing the  receipt  of  that  wire  in  Des  Moines.  I  be- 
lieve I  also  mentioned  it  once  to  Jack  Fleck. 

Q.     But  that  was  all  in  June1?  A.     Yes. 

Q.  And  it  was  after  you  had  received  a  [82] 
notification  of  May  27,  of  course  I  A.     Yes,  sir. 

Q.  And  Mr.  Essley,  when  you  talked  with  him, 
told  you  in  substance  that  it  wasn't  considered  that 
you  had  been  Legally  employed  because  Mr.  Smith 
wasn't  authorized  to  make  all  these  terms  in  this 
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attract  and  that  he  didn't  refer  it  to  Mr.  Wahms- 
y.  He  told  you  that  in  substance,  did  he  I 
A.  I  don't  remember  what  his  conversation  was, 
it  he  did  mention  that  there  was  some  disagree- 
ent  about  it  and  they  had  called  a  board  meeting 
a  June  9  and  that  they  would  discuss  it  at  that 
me. 

Q.  Well,  now  when  you  first  came  to  work  there, 
>u  say,  on  April  1,  1952,  isn't  it  a  fact  that  you 
>ent  very  little  time  around  the  plant  or  in  the 
fice,  well  for  the  entire  time  the  entire  2%  months  I 
A.  I  was  there  a  good  share  of  the  time,  but  I 
Q.  Well,  the  first  week  how  much  were  you 
as  also  out  in  the  territory  a  great  deal. 
Q.  Well,  the  first  week  how  much  were  you 
lere  ? 

A.  I  think  I  was  there  all  the  time  for  the  first 
eek  except  when  I  went  out  to  call  on  Mrs.  Walter 
mith  at  Grlendale.  I  think  I  made  that  call  the 
rat  week  I  was  there  to  express  my  sympathy 
id  I  [83]  went  uptown  a  little  while  one  afternoon 
»  see  about  changing  license  plates  on  my  car,  but 
herwise  I  think  I  was  in  the  office  all  the  time. 
Q.  The  first  week  that  you  were  there  after 
ju  came  there  on  April  1 — well  to  be  exact,  on 
pril  7,  you  went  over  to  see  members  of  the  South- 
est  Co-Operative  Wholesale  in  California  and  else- 
here,  didn't  you?  A.     That  is  right. 

Q.  And  before  going  there  you  told  Mrs.  Mc- 
tierney,  did  you  not,  that  you  intended  to  go  over 
nd  try  and  set  their  business — to  have  them  do 
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business  with  a  company  comparable  to  the  busi- 
ness that  was  done  by  United  Producers  and  Con- 
sumers ? 

A.  I  wanted  to  find  out  what  the  exact  situation 
was  with  them  since  they  were  members  of  the 
Wholesale. 

Q.  And  you  were  told  that  those  were  companies 
in  which  it  was  not  feasible  for  them  to  buy  from 
Southwest  Co-Operative  Wholesale,  weren't  you? 

A.  I  wanted  to  know  first  hand  whether  it  was 
feasible  or  not. 

Q.  And  Mrs.  Mclnerney  explained  to  you  why, 
that  they  could  not  buy  any  quantity  more,  didn't 
she  ? 

A.     No,  I  don't  recall  that  she  did.  [84] 

Q.  Well,  after  you  got  back  you  admitted  to  her 
that  she  was  correct,  that  there  was  no  chance  to 
increase  that  business  there  because  they  had  defi- 
nite other  commitments  or  else  were  not  in  the 
market,  didn't  you? 

A.  I  found  out  that  that  was  very  largely  true 
because  of  the  freight  rates  and  so  forth. 

Q.  And  then  you  recall  that  the  next  week,  that 
is  the  week  of  April  14,  you  were  out  of  the  office 
practically  all  of  the  time  stating  for  part  of  that 
time  that  you  were  calling  on  members  of  the 
Board  of  Directors? 

A.  Yes,  sir,  I  did  call  on  most  of  the  members 
of  the  Board. 

Q.  And  you  were  out  of  the  office  practically  nil 
that  week  \  A.     That  is  right,  sir. 
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Q.  And  then  by  the  way,  before  going  to  call 
see  those  other  co-operatives  why  yon  didn't 
miliarize  yourself  with  what  the  company  here 
d  to  sell  or  what  the  price  list  was  or  the  terms, 
lything  of  that  sort,  did  yon? 
A.  i  knew  what  the  company's  business  was, 
s,  sir. 

Q.  But  you  didn't  familiarize  yourself  with  the 
ice  list  so  you  could  quote  anything  to  them  or 
lat  you  had  to  sell?  [85] 

A.  I  w7as  merely  making  a  survey  to  find  out 
iat  the  situation  was  with  respect  to  their  mem- 
rship. 

Q.  I  will  ask  you  if  it  isn't  a  fact  that  whenever 
u  did  come  to  the  place  of  business  there  during 
e  month  of  April  you  would  be  there  generally 
ly  a  matter  of  a  half  hour  in  the  morning  to  an 
ur? 

Mr.  Trask:  May  we  have  the  time? 
Q.  During  the  entire  month  of  April  whenever 
u  came  there,  isn't  that  true? 
A.  I  am  not  sure  that  that  time  is  correct  and 
was  there  very  often  in  the  evenings  when  the 
ice  closed  because  I  remember  being  there  when 
e  door  was  being  locked  and  people  were  being 
.  out  of  the  store. 

Q.  Well,  now  isn't  it  a  fact  that  there  were 
me  eight  heads  of  departments  or  more  in  these 
mpanies?  A.     Something  like  that. 

Q.  And  don't  you  know  it  to  be  a  fact  that 
iring  the  entire  time  you  were  there  that  those 
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heads  of  departments  could  seldom  find  you  at  all 

around  there  to  confer  with  you? 

Mr.  Trask:  Object  to  the  form  of  the  question. 
It  is  impossible  for  this  witness  to  know  [86]  what 
the  others  could  do. 

The  Court:     Yes. 

Q.  Then  I  will  ask  you  if  it  isn't  a  fact  that 
from  May  7  through  May  23  you  came  there  only 
on  an  average  of  about  an  hour  a  day  in  the  morn- 
ing to  the  plant  or  to  your  office? 

Mr.  Trask:     What  dates  are  those? 

Mr.  Laney :     May  7  to  May  23,  1952. 

A.  I  didn't  keep  any  calendar  on  that,  but  I 
know  that  during  that  period  I  was  out  of  the  office 
and  we  had  some  demonstrations  in  the  field  that  I 
attended  and  we  had  some  meetings  set  up  that  I 
attended.  I  made  several  trips  with  various  mem- 
bers of  the  staff. 

Q.  You  didn't  familiarize  yourself  with  what 
the  business  was  of  these  various  departments, 
did  you? 

A.  When  I  was  out  in  the  field  with  the  sales 
manager,  for  example,  that  is  what  I  was  doing. 

Q.  Then  there  was  a  Board  meeting  which  you 
attended  on  or  about  May  23  of  1952,  wasn't  there? 

A.     It  was  somewhere  along  in  there. 

Q.  And  then  immediately  after  that  you  left 
for  the  east,  as  you  say,  to  return  to  your  family? 

A.     That  is  right.  [87] 

Q.  And  you  did  not  mention  to  the  Board  that 
you  were  going,  did  you  ( 
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A.  I  had  mentioned  that  several  times  to  vari- 
s  members  of  the  Board  that  the  latter  part  of 
ay  I  planned  to  go  hack  after  my  family  and 
fit  had  been  my  understanding  with  Mr.  Smith 

ior  to  drawing  up  the  contract. 

Q.     To   whom   did   you   mention   that   you   were 

ing  on  the  23rd — that  you   were   going   at   that 

ne  ? 

A.     Well,  I  recall  specifically  that  one  member 

the  Board  asked  me  that  day — if  I  can  think  of 
s  name.  He  was  here  a  little  bit  ago.  Emil  Rovey 

was.  He  asked  me  that  day  when  I  was  going 
ck  after  my  family  and  I  told  him  that  I  planned 

go  that  evening. 
Q.     And  you  did  not  mention  it  to  the  president 

the  company,  Mr.  Essley,  that  you  were  going 

all,  did  you? 

A.     I  don't  think  I  did  that  particular  day. 
Q.     Well  you  didn't  at  all,  did  you? 
A.     I  don't  remember  whethei  that  had  come  out 

previous  conversations  with  Mr.  Essley  or  not.   I 
id  mentioned  it  to  several  members  of  the  Board 
at  I  [88]  would  plan  to  do  that. 
Q.     Haven't  you  learned  if  Mr.  Essley  wanted 

find  you  and  couldn't  find  you  and  then  shortly 
ter  that,  being  May  22,  he  sent  you  this  wire  ? 
Mr.  Trask:     I  object  to  the  form  of  the  question 

to  what  Mr.  Essley  could  or  could  not  do.    There 

no  way  for  this  witness  to  know. 

Q.     Do   you   recall   the   wire   sent   shortly   after 

at  I  A.     I  o:ot  the  wire  in  the  morning. 
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Q.  Then  after  you  went  east  that  was  about 
May  23? 

A.  If  that  was  the  date  of  the  Board  meeting. 
I  left  that  evening  which  was  a  Friday  night,  I 
believe. 

Q.  And  then  you  returned  to  the  office  on 
June  2?  A.     On  a  Monday  morning. 

Q.     That  was  approximately  that  time? 

A.     About  that  time. 

Q.  Isn't  it  a  fact  you  spent  only  about  an  hour 
a  day  at  the  maximum  there  around  the  plant  or  at 
the  office? 

A.  Well,  immediately  after  that  I  contacted 
Dana  Fisher  at  Blythe,  California;  that  was  an 
entire  day's  journey  over  there  and  back.  I  con- 
tacted Mr.  Essley  and  Mr.  Rovey  the  same  day. 
Another  day  I  was  down  to  see  Mr.  Knox  and  I 
believe  there  was  another  day  that  [89J  I  stopped 
in  to  see  Mr.  Clek. 

Q.  Then  you  state  that  there  was  this  board 
meeting  of  June  9  and  after  that  there  were  certain 
discussions  between  you  and  a  committee? 

A.     Yes,  sir. 

Q.     But  it  did  not  result  in  any  settlement? 

A.     No,  sir. 

Q.  In  those  companies  there  were  at  the  time 
that  you  were  acting  as  manager  approximately  135 
employees,  were  there  not? 

A.     Something  like  that. 

Q.  And  to  be  exact  there  were  twelve  heads  of 
departments,  were  there  not? 
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A.     I  don't  recall  tin'  exacl  number. 

Q.     Well,  now  this   [Jnited   Producers  and  Con- 

mers  Wholesale  was  doing  a  business  of  several 

llion  dollars  a  year,  wasn't  it  i  A.     Yes,  sir. 

Q.     One  of  the  leading  men  there  was  Joe  Huron, 

isn't  it? 

A.     He  was  in  charge  of  the  fertilizer  plant  and 

secticide  plant. 

Q.     And    in    charge    of   construction    and   main- 

tance  I  A.     Yes,  sir. 

Q.     And  transportation  in  charge  of  keeping  [90] 

the  trucks  and  motor  vehicles  in  shape? 
A.     I  think  that  is  right. 

Q.  And  did  yon  ever  familiarize  yourself  with 
lat  he  was  doing? 

A.     I  was  down  at  the  plant  several  times. 
Q.     Which  plant? 
A.     To  the  insecticide  plant. 
Q.     How  many  times? 
A.     Oh,  a  dozen  or  so. 

Q.  And  didn't  yon  learn  that  he  frequently  came 
try  to  find  you  and  see  you  and  consult  with  you 
id  couldn't  find  you  in?  A.     No,  I  did  not. 

Q.  Well,  did  you  ever  advise  with  him  as  to 
lat  to  do  or  find  out  whether  he  was  doing  it  well 

not? 

A.     Yes,  I  talked  to  him  on  several  occasions. 
Q.     What  did  you  talk  about? 
A.     The  equipment,  the  new  equipment  that  he 
is  getting  in  and  he  assured  me  that  the  material 
is   arriving  on  schedule  and  that  he  would   get 
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the  plant  in  production  in  time  to  start  producing 

the  insecticides  for  that  summer's  work. 

Q.  He  was  installing  machinery,  a  lot  of  ma- 
chinery at  the  insecticide  plant  at  that  time, 
wasn't  [91]  he? 

A.     That  is  what  I  just  said,  yes,  sir. 

Q.  Well,  you  didn't  find  anything  about  that, 
did  you? 

A.  I  was  not  an  engineer  and  I  did  attempt  to 
try  to  tell  him  how  to  install  it,  sir. 

Q.  Then  Everett  Barber,  he  was  manager  of 
the  lumber  yard,  wasn't  he  ?  A.     That  is  right. 

Q.  And  you  didn't  learn  anything  about  the 
working  of  that  or  the  business  of  that  in  the  2% 
months  you  were  there,  did  you? 

A.  Mr.  Huber  and  I  discussed  the  purchase  of 
lumber  at  different  times.  We  looked  over  the  stock 
out  there.  I  was  in  Mr.  Basher's  office  two  or  three 
times  during  that  period,  but  I  didn't  attempt  to 
perform  Mr.  Basher's  job  for  him. 

Q.  And  you  didn't  attempt  in  any  way  to  man- 
age that  part  of  the  business,  did  you  ? 

A.  I  didn't  try  to  do  his  work  if  that  is  what 
you  are  referring  to. 

Q.  You  didn't  attempt  to  manager  it,  did  you? 
You  didn't  do  anything  about  it,  did  you? 

Mr.  Trask:  If  the  Court  please,  I  object  to  the 
question.  I  don't  know  what  counsel  is  [92]  getting 
at  about  managing  someone  else's  work. 

The  Court:     I  don't  see  it. 
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Q.     Did  you  learn  whether  Everett  Basher  was 

>ing  a  good  job  or  a  bad  job  or  not? 

A.     Well,  the  records  showed  that  lumber  sales 

ere  increasing  and  I  would  assume  from  that  that 

■  was  doing  a  good  job  and  that  was  the  way  I 

tempted  to  manage  the  business. 

Q.     You  attempted  to  manage  it  just  by  looking 

whatever  records  they  gave  you. 
A.     I  think  that  is  the  way  it  should  be  handled. 
Q.     Did  you  ever  give  him  any  directions  of  any 
rtl 

A.     Not   too   specifically.    He  had   been   in   that 
b  for  a  number  of  years  before  I  came  here. 
Q.     Mr.   Bill    Eden   was   head   of   the   hardware 
jpartment,  wasn't  he?  A.     That  is  right. 

Q.     And  that   was  a   business   that  did   a   large 
isiness,  didn't  it  I  A.     Yes,  sir. 

Q.     And   you    didn't    look   into   that    or   become 
miliar  with  it  at  all,  did  you? 
A.     Yes,  I  knew  in  a  general  way  what  Mr.  [93] 
den's   problems   were   and   what   he    was   getting 
me. 

Q.     Did  you  ever  talk  with  Bill  Eden  or  ask  him 
lything  about  the  business  or  what  he  was  doing  I 
A.     Yes,  sir. 
Q.     When? 

A.     Several  times.   He  sat  in  on  a  couple  of  staff 
eetings  that  we  had.    I  recall  a  couple  of  times 
lat  he  came  back  and  specifically  asked  me  about 
couple  of  tire  adjustments. 
Q.     Y7ou  recall  there  was  one  meeting  at  which 
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Eden  was   present,   isn't   that   true,   and  that   you 

asked  him  if  he  had  any  problems? 

A.  As  a  general  thing,  yes,  I  raised  that  ques- 
tion with  each  one  of  the  department  heads  if  they 
had  any  problems  that  they  would  like  to  discuss. 

Q.  And  then  he  told  you  that  he  had  hundreds 
of  them  and  you  didn't  make  any  further  inquiries, 
isn't  that  right?  A.     No. 

Mr.  Trask:  May  we  have  the  time  and  place  of 
that  meeting,  Mr.  Laney,  please. 

Mr.  Laney:  Well,  wasn't  that  about  the  middle 
of  May  didn't  that  transpire,  1952? 

The  Witness:     I  don't  remember,  sir.  [94] 

Q.     You  knew  Harvey  Sims?  A.     Yes,  sir. 

Q.     What  was  his  job? 

A.     He  operated  the  elevator  and  feed  mill. 

Q.  He  was  supervisor  of  the  feed  and  seed  and 
supervisor  of  labor  at  the  insecticide  and  fertilizer 
plants,  wasn't  he  ?  A.     That  is  right. 

Q.  And  he  also  supervised  the  unloading  crews 
and  the  dock  men  and  truck  drivers,  didn't  he? 

.V.     That  is  right. 

Q.  Isn't  it  a  fact  that  you  only  saw  him  twice 
in  the  21/o  months  that  you  were  there? 

A.     No,  that  is  not  true. 

Q.  Isn't  it  a  fact  that  about  the  latter  part  of 
May  you  talked  with  Harvey  Sims  and  the  extent 
of  your  conversation  was  about  5  minutes? 

A.  I  don't  recall  that  conversation  that  you  have 
reference  to. 

Q.     Isn't  it  a  fact  that  about  that  time  you  told 


vs.  Ralph  W.  Held  127 

testimony  of  Ralph  W.  Held.) 

im  that  the  way  you  managed  a  business  was  just 

)  look  at  the  reports? 

A.     I  don't  recall  that  conversation,  sir. 

Q.  And  isn't  it  a  fact  that  the  only  other  time 
i at  you  talked  with  Harvey  Sims  was  when  you 
liked  [95]  about  taking  one  man  from  his  depart- 
lent  and  giving  that  man  to  Mr.  Holmes,  the  field 
lan.    Do  you  remember  that? 

A.  I  remember  that  discussion,  but  I  talked  to 
im  at  other  times  also. 

Q.  Isn't  it  a  fact  that  you  were  there  only  about 
3  minutes  at  that  time? 

A.  I  think  that  is  probably  as  long  as  we  talked 
bout  that  particular  man. 

Q.  Isn't  it  a  fact  that  the  only  time  that  you 
let  Harvey  Sims  was  two  times,  once  about  5  min- 
tes  and  once  about  10  minutes  during  the  entire 
Yo  months? 

A.     No,  I  saw  him  around  the  plant  many  times. 

Q.  Did  you  ever  try  to  find  out  from  him  any 
f  the  problems  of  the  business,  discuss  them  with 
im  I 

A.  No,  I  didn't  particularly  discuss  any  of  those 
iings  in  specific  detail  with  him. 

Q.     Then  you  know  Paul  Hunt? 

A.     Yes,  sir. 

Q.     What  was  his  job? 

A.     He  was  manager  of  the  furniture  store. 

Q.  I  will  ask  you  if  it  isn't  a  fact  [96]  that 
bte   only   time   that   vou   went   into   the   furniture 
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store  was  just  when  you  wanted  to  buy  some  furni- 
ture one  time  and  talked  about  that? 

A.     No,  that  is  not  true. 

Q.  You  do  recall  that  about  May  12  you  came 
to  the  furniture  store  and  introduced  yourself  to 
Mr.  Hunt  and  inquired  about  your  buying  some 
furniture  1 

A.  No,  I  didn't  introduce  myself  to  him  on  May 
12.  I  met  him  the  first  week  I  was  there  in  com- 
pany with  Ernie  Hubert. 

Q.  Was  it  about  May  12  that  you  talked  with 
him  about  buying  furniture  ? 

A.  I  don't  remember.  I  had  been  in  the  store 
many  times  before  then. 

Q.  Isn't  it  a  fact  that  you  only  saw  Mr.  Hunt, 
the1  manager  of  the  furniture  business,  about  twice 
during  the  2%  months  that  you  were  there? 

A.  No,  sir,  I  saw  him  many  many  times  more 
than  that,  sometimes  when  I  was  in  the  store  he  was 
busy  with  a  customer  and  I  didn't  interrupt  or 
didn't  talk  to  him,  but  I  was  through  there  several 
times. 

Q.  1  will  ask  you  if  it  isn't  a  fact  that  you  never 
at  any  time  made  any  inquiry  from  Paul  Hunt,  the 
manager  of  that  department,  about  the  business 
or  anything  about  the  business  or  the  sales  or  [97] 
tlie  management  there  of  that  business? 

A.  I  had  discussed  it  more  in  detail  with  Ernie 
Hubert  since  he  was  presented  to  me  as  being  in 
genera]  supervision  over  the  furniture  store  and 
Ernie  and   1   talked  about  it  a   great  many  times. 
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ti  fact  Mr.  Huber  had  discussed  with  me  the  matter 

!'  closing  the  furniture  store  and  liquidating  the 

lventory. 

Q.  Well  as  a  matter  of  fact  Paul  Hunt  was  the 
ead  of  the  furniture  store,  wasn't  he? 

A.     But  -Mi-.  Huber  was  over  him. 

Q.     Who  represented  that  to  you? 

A.     Mrs.  Melnerney. 

Q.     What  was  Mr.  Huber 's  job? 

A.  Well,  the  sheet  that  she  gave  me  the  first 
ay  I  was  there  listed  Mr.  Huber  as  being  in  gen- 
L*al  supervision. 

Q.     Of  what? 

A.  Of  the  hardware  store  and  the  furniture 
ore,  the  lumber  yard,  those  three  in  particular. 

don't  know  whether  that  was  supposed  to  include 
thers  or  not.   It  didn't  specifically  say. 

Q.  Mr.  Ivan  Stollzfus  was  the  office  manager 
F  the  feed  and  seed,  insecticide  and  fertilizer  there 
nd  manager  of  the  sales  warehouse  and  sales 
BB.ce  I  [98]  A.     That  is  right 

Q.  I  will  ask  you  isn't  it  a  fact  that  you  never 
t  any  time  had  any  conference  with  him  or  did 
nything  about  the  management  of  his  department  \ 

A.     J  have,  and  sat  in  on  a  couple  of  staff  meet- 

i    believe,   with   the   other   department   heads 

\\<S.  I  occasionally  would  ask  him  how  things  were 

oing  and   he  assured  me  that  things  were  going 

11  right. 

Q.  J  will  ask  you  if  it  isn't  a  fact  that  the  only 
iii!u   you  ever  discussed  with   J  van   Stollzfus   was 
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that   you   suggested   something   about   grading   the 

grounds  there? 

A.  No,  I  don't  think  I  discussed  that  with  Ivan 
Stollzfus. 

Q.  Now,  you  do  recall  that  you  learned  of  many 
people  coming  and  wanting  to  see  you,  both  em- 
ployees and  others  when  you  weren't  there? 

A.     No,  sir,  I  didn't, 

Q.  Well,  isn't  it  a  fact  that  you  would  fre- 
quently go  away  without  telling  anyone  where  you 
were  1 

A.  No,  I  don't  believe  so.  I  think  either  my 
secretary  or  Mr.  Huber  or  one  of  the  girls  on  the 
telephone  switchboard  practically  always  knew 
where  I  [99]  was  going. 

Q.  Isn't  the  girl  on  the  switchboard  Wanda 
Shone? 

A.  Well,  there  were  a  great  many  different  girls 
on  that  switchboard  during  the  period  I  was  there. 

Q.  Isn't  it  a  fact  that  you  would  frequently 
leave  and  be  gone  all  the  rest  of  the  day  without 
letting  her  know  where  you  were? 

A.  If  she  didn't  know,  Mr.  Huber  or  Miss 
Alexander,  my  secretary,  knew  at  that  particular 
time. 

Q.     Where  is  Miss  Alexander  now? 

A.     I  do  not  know,  sir. 

Q.     You  say  she  was  your  secretary? 

A.     Yes,  sir. 

Q.  And  you  say  when  you  would  leave  there 
you  would  tell  her  where  you  were  going? 
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A.     There  was  usually  one  of  those  three  people 

at  knew  where  I  was  at. 

Q.     Now,  Mr.  Held,  T  understood  you  to  say  that 

oi  first  came  out  here — that  was  in  what  month, 

ease  ?  A.     April. 

Q.     No,    I   mean   you   first   came   here   in    what 

onth  *  A.     In  January.  [100] 

Q.     And  I  understood  you  to  say  that  you  de- 

rmined  that  they  had  management  here  and  you 

3re   not   interested   in   the   matter   until   someone 

Lied  on  you  later  from  the  company  i 

A.     That  is  right.    That  is  I  was  not  definitely 

terested  in  it. 

Q.     Well,  don't  you  recall  that  you  did  write  to 

"alter  Smith  on  February  14  of  1952,  about  the 

after  ?  A.     Yes,  sir. 

(Defendant's  Exhibit  E  marked  for  identi- 
cation.) 

Q.  Calling  your  attention  to  Defendant's  E  for 
entification,  this  is  a  letter  that  you  wrote  to  Mr. 
oith  about  the  date  it  bears?  February  14,  1952? 
A.     Yes,  sir. 

Q.  You  do  recall  then  that  after  you  had  gone 
)u  came  back,  talking  with  Mr.  Smith  about  it  in 
is  letter,  didn't  you?  A.     Yes,  sir. 

Q.     Now,  when  you  came  out  here  and  started 
ork,  as  you  say,  on  April  1,  I  believe  you  said  you 
tended   the   meeting,   board    meeting   of   April    3 
1952,  did  you  (  A.     Yes,  sir.  [101] 
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Q.  And  you  were  present  during  that  meeting, 
weren't  you?  A.     Yes,  sir. 

Q.  And  you  recall  that  at  that  meeting  the  min- 
utes of  the  meeting  of  March  6  in  which  Smith  and 
Wahmsley  were  authorized  to  employ  you  and  work 
out  terms  of  employment  were  read  and  approved 
in  that  meeting  in  your  presence,  isn't  that  true? 

A.     I  think  that  is  right. 

Q.  And  so  you  knew  within  three  days  after  you 
had  come  out  here  to  work  of  the  fact  that  the 
authorization  by  the  board  was  for  Wahmsley  and 
Smith  both  to  work  out  the  terms  of  your  employ- 
ment, didn't  you? 

A.  Yes,  I  did  and  I  had  discussed  them  with 
both  of  them. 

Q.  And  Wahmsley  had  never  agreed  to  this 
contract  at  all,  had  he? 

A.  I  had  discussed  most  of  the  provisions  of 
that  with  him,  but  nobody  had  ever  said  that  he 
was  expected  to  sign  it  or  that  anything  further 
was  necessary  as  far  as  I  was  concerned. 

Q.  Now,  will  you  answer  my  question.  He  never 
had  agreed  to  this  contract  that  is  Plaintiff's  Ex- 
hibit 1  in  evidence  ?  [102] 

Mr.  Trask:  Object  to  the  form  of  the  question. 
There  is  no  way  this  witness  would  know  unless 
there  had  been  some  discussion  with  him.  He 
wouldn't  know  what  was  in  Mr.  Wahmsley 's  mind. 

Q.  You  never  at  any  time  discussed  the  terms 
of  that  contract  or  showed  that  contract  to  Mr. 
Wahmsley,  did  you? 
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V.  I  discussed  the  terms  of  it  with  him,  but 
ually  I  didn't  show  the  contract  to  him  because 
.  Smith  gave  me  the  two  copies  to  take  back. 
t).  Well,  you  discussed  with  him — did  you  ever 
cuss  with  him  that  you  should  have  the  power 
hire  and  fire  without  regard  to  cause,  anyone  in 

company  ? 

V.     I  think  we  discussed  that,  but  my  assumption 
s   that    it   would   be   with    cause   whenever   that 
hority  would  be  used. 
J).     He  never  did  agree  to  that,  did  he  ? 
V.     I  don't  recall  whether  he  did  or  didn't. 
}.     He  never  did  agree  on  a  percentage  of  this 

profits,  did  he? 
ifr.  Trask:     Same  objection.    There  is  no  way 
3  witness  would  know. 

J.     He  never  did  in  your  presence,  did  he? 
V.     He    discussed    a    percentage    of    net    with 
.  [103] 
}.     But  he  never  did  agree  to  2%  of  net  profits, 

he.' 
tfr.  Trask:     Same  objection,  if  the  Court  please. 
J.     In  your  presence. 
Che  Court:     Did  you  ever  discuss  this  matter  of 

with  him  I 
Dhe  Witness:     Yes,  sir,  we  did. 
}.     Yes,  but  he  never  did  agree  to  it  nor  was 
;  percentage  arrived  at  or  even  tentatively  agreed 
between  you  and  Wahmsley,  was  there? 
V.     T  don't  know  whether  he  agreed  to  it  or  not. 
I  did  discuss  it. 
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Q.  But  it  never  was  agreed  tentatively  evenj 
between  you  and  Wahmsley  % 

A.     He  didn't  disagree. 

Mr.  Trask:     Objection. 

The  Court:     Yes. 

Q.  Well,  now  you  recall  that  shortly  after — you 
say  your  first  employment  after  the  notification  of 
June  20  was  on  September  1  of  1953  % 

A.     That  is  right,  sir. 

Q.  And  I  will  ask  you  if  it  isn't  a  fact  that 
under  date  of  June  19,  1952 — I  said  your  first  em- 
ployment was  June  1,  1953 — that  was  a  mistake, 
it  was  June  1,  1952,  was  it  not?  [104] 

A.     September  1,  1952. 

Q.  I  am  sorry,  September  1,  1952.  Now,  isn't 
it  a  fact,  though,  that  as  early  as  June  19  of  1952 
you  had  an  opportunity  to  go  back  to  work  with 
the  consumer  co-operative  association  there  at 
Kansas  City? 

A.  Well,  I  believe  the  copy  of  the  letter  which 
you  have  photostated  there  was  forwarded  to  me 
by  Mr.  Trask  on  the  26th  of  July.  That  was  a 
letter  that  was  addressed  and  Mr.  Trask  stated  that 
the  letter  had  been  opened  before  being  forwarded 
to  him,  but  he  was  sending  it  on  to  me  and  his 
letter  sending  it  to  me  was  dated  July  26. 

(Defendant's  Exhibit  F  marked  for  identi- 
fication.) 

Q.  I  show  you  Defendant's  F  for  identification 
addressed    to    von    as    manager   of    Southwest    Co- 
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►erative,  and  ask  you  if  that  isn't  a  photostatic 

py   of  the   letter   from   Consumers   Co-Operative 

tsociation  which  was  sent  you  at  about  that  time? 

A.     Yes,    sir,    this    letter    reached    me    sometime 

ter  July  26. 

Q.     And  you  could  have  gone  to  work  for  them 

that  time,  could  you  not? 

A.     T  don't  think  prior  to  the  time  that  I  did. 

tis  is  the  association  with  which  I  am  working 

fcually  except  that  I  am  on  the  payroll  of  one  of 

?ir  [105]  subsidiaries. 

Q.     Well  you  went  on  a  trip  to  California  and 

Dund  various  places  before  you  even  tried  to  go 

work,  didn't  you? 

A.     I  wTas  gone  about  10  days  before  I  got  back 

Iowa. 

Q.     You  went  to  California,  was  it? 

A.     Yes,  I  went  there  to  pick  up  my  family. 

Q.     And  then  w7hen  did  you  go  to  Iowa? 

A.     About  the  1st  of  July  early  part  of  July, 

don't  remember  the  exact  date. 

Q.     And   then   July   and   August,    during   those 

mths  you  could  have  gone  to  wTork,  couldn't  you, 

r  this  company? 

A.     That  offer  didn't  reach  me  until  the  26th  of 

iiy. 

Q.     During  all  you  could  have  gone  to  work  for 
c>m,  could  you  ? 

A.     No,    I   called   on   them   almost    immediately 
negotiate  on  the  thing  and  the  earliest  date  that 
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I  could  have  gone  to  work  for  them  was  Septem- 
ber 1. 

Q.  You  knew  Mr.  Harry  Purdy  there  who  was 
a  bookkeeper  and  is  now  office  manager  of  the  com- 
pany, did  you?  A.     Yes,  sir.  [106] 

Q.  You  didn't  take  up  matters  with  him  as  the 
manager  was  accustomed  to  do  there,  did  you? 

A.  Well,  at  the  time  I  was  there  Mr.  Purdy 
wasn't  office  manager  and  I  did  discuss  the  things 
with  the  man  who  was  office  manager. 

Q.     What  did  you  discuss  with  him  ? 

A.  Various  reports  that  I  wanted  on  the  busi- 
ness. 

Q.     And  who  was  that ■  ?  A.     James  Leonard. 

Q.     And  is  he  there  now?  A.     I  think  not. 

Q.     His  name  was  James  what? 

A.     Leonard. 

Mr.  Laney:     That  is  all. 

Redirect  Examination 
By  Mr.  Trask: 

Q.  Counsel  has  inquired  about  what  your  activi- 
ties were  from  the  time  that  you  started  to  work 
in  April  until  May  27  when  you  were  informed 
by  Mr.  Essley  that  your  contract  was  in  question. 
During  that  period  of  time  or  during  any  of  the 
period  of  time  that  you  were  in  Phoenix  did  you 
ever  have  any  other  business  interests  of  your  own 
to  serve  other  than  getting  a  house  for  your  family 
to  live  in>  [107]  A.     No,  1  did  not. 

Q.     Did  you  have  any  relatives  here  or  persona] 
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terests  of  any  kind  that  would  require  your  time 

ray  from  the  business?  A.     No,  sir. 

Q.     Did  you  in  fact  spend  any  of  your  time  dur- 

g  the   working  days  other  than   upon   company 

Biness  whether  it  was  inside  the  office  or  outside 

e  office? 

A.     I  spent  a  little  time  in  April  I  would  say, 

obably  a  couple  or  three  days  altogether  actually 

gotiating   the   purchase   of   a   house   and   I   had 

scussed  that  prior  with  Mr.  Smith  and  he  told  mo 

at  ho  felt  that  would  be  all  right  to  take  a  little 

ne  to  find  a  place  to  live  out  here1. 

Q.     Other  than  that  did  you  devote  any  of  your 

ne  during  the  ordinary  working  hours  to  other 

an  the  affairs  of  the  company  by  which  you  were 

iployedl  A.     No,  sir. 

Q.     Mr.    Laney   has   suggested    that    you    didn't 

>end  all  of  your  time  inside  the  office.   What  were 

>u  doing  when  you  were  not  inside  the  office? 

A.     Well,  I  can  recall  a  couple  of  cotton-chopper 

■nioiistrations  that  I  attended. 

Q.     How  much  time  did  they  take? 

A.     These    were    a    half    a    day    each,    twro    of 

em.  [108]  I  spent  two  days  at  Casa  Grande  in 

nipany  with  Herb  Holmes,  who  was  sales  manager 

id  we  called  on  several  big  growers  down  there 

id  in  addition  to  that  we  selected  the  field  for  one 

tton-ehopper  demonstration  that  we  held  in  that 

•ea. 

On  another  occasion  I  spent  two  days  with  Herb 

oinies  in  the  Safford  area.    I   recall  meeting  Mr. 
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Lehigh  Palmer  in  a  cotton  field  one  evening  about 

7 :00  south  of  Mesa. 

Q.  Without  attempting  to  account  for  every 
moment  of  your  time,  did  you  devote  any  time  to 
your  personal  interests  other  than  the  business  in- 
terest that  the  company  had  employed  you  to  per- 
form? 

A.     No,  sir,  I  had  no  personal  interests  here. 

Mr.  Trask:     That  is  all. 

Recross-Examinati  on 
By  Mr.  Laney: 

Q.     Well,  you  went  down  to  Yuma,  didn't  you? 

Mr.  Trask :     What  time  ? 

A.  We  came  through  Yuma  on  our  way  back 
from  Safford. 

Q.     You  stayed  in  Yuma  a  day? 

A.     No,  sir. 

Q.  There  was  no  customer  in  Yuma  you  [109] 
were  calling  on,  was  there? 

A.  I  beg  your  pardon,  sir,  I  misunderstood  the 
town.  Yes,  I  came  through  Yuma  on  my  way  back 
from  having  called  on  the  San  Diego  Poultry  Co-op. 

Q.  There  was  no  Co-op  there  in  Yuma  that  was 
any  customer  at  all,  was  there  ! 

A.  There  is  a  Co-op  there,  but  it  wasn't  a  cus- 
tomer, but  the  company  did  have  a  dealer  outlet 
there  listed  under  the  name  of  Grubbs  Hatchery 
or  some  such  name. 

Q.     Isn't  it  a  fact  that  you  went  to  Yuma  there 
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id   that   you    were    endeavoring   to   buy    a    farm 

ere  !  A .     No,  sir. 

Q.    You  told  Mrs.  Mclnerney  and  Mr.  Wahmsley 

at  you    were   going  to   buy   a   farm  there,  were 

uking  iuto  it,  didn't  you? 

A.     T  never  looked  into  the  matter  at  all.  I  came 

rough  Yuma  on  my  way  back  from  San  Diego, 

it  I  merely  passed  through  there. 

Q.     You  told  them  you  stayed  there  a  day? 

A.     No,  I  stayed  overnight. 

Q.     You  told  them  you  were  endeavoring  to  buy 

farm  there  I 

A.     No,  I  did  not. 

Q.     Nothing  to  that  effect?  [110] 

A.     No,  sir. 

Mr.  Laney:     That  is  all. 

Redirect  Examination 
y  Mr.  Trask: 

Q.  Were  you  endeavoring  to  buy  a  farm  in 
lima  ?  A.     No,  sir. 

Q.     Did  you  buy  a  farm  in  Yuma? 
A.     No,  sir. 

Q.  Did  you  negotiate  with  anybody  regarding 
farm? 

A.  I  never  once  talked  to  anybody  about  it 
tcept  that  I  do  recall  one  time  Louie  had  men- 
oned  there  was  a  big  area,  Mr.  Wahmsley  men- 
oned  there  was  a  big  area  opening  up  down  in  the 
uraa  area,  but  I  never  investigated  any  further, 
ever  talked  to  anvbody  in  the  real  estate  business 
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and  Mr.  Wahmsley  was  the  only  person  that  I  recol- 
lect ever  mentioned  it  to  me. 
Mr.  Trask:     That  is  all. 

ORVILLE  KNOX 

called  as  a  witness  by  and  on  behalf  of  Plaintiff, 
being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Trask:  [111] 

Q.     Would  you  state  your  name,  please? 

A.     Orville  Knox,  Chandler. 

Q.     What  is  your  occupation?  A.     Farmer. 

Q.  Between  December,  1951,  and  January, 
1952— down  to  after  June  20  of  1952,  did  you  hold 
any  position  with  either  the  United  Producers  Con- 
sumers or  the  Southwest  Wholesale  Co-Op? 

A.  Yes,  I  was  the  director  of  the  wholesale 
Co-Op. 

Q.  And  were  you  any  officer  or  director  on  the 
United  Producers  I  A.     No. 

Q.  What  office  did  you  hold,  if  any,  with  the 
Southwest  Wholesale? 

A.     I  was  the  secretary  of  Southwest  Wholesale. 

Q.     That  was  during  that  entire  period  of  time? 

A.     Yes,  sir. 

Q.  How  long  had  you  been  on  the  board  of  the 
Southwest  Wholesale  ? 

A .  I  don 't  know  when  I  went  on,  but  I  have  been 
on  possibly  eight  years,  something  like  that.  I 
don't  know  the  exact  time  I  went  on.  [112] 
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Q.  You  are  appearing  here  under  subpoena  from 
' !  A.     Yes,  sir. 

Q.  As  a  matter  of  fact  weren't  you  one  of  the 
[ginal  incorporators  of  the  Southwest  Co-Oper- 
Lve  Wholesale  \ 

A.     It  seems  to  me  like  I  went  on  possibly  just 
little  bit  after.   I  am  not  sure.   It  was  in  process 
being  incorporated.    I  thought  maybe  I  was  a 
tie  bit  behind  that. 

Q.  Do  you  have  the  articles  of  incorporation  of 
e  Southwest  Co-Operative  Wholesale,  Mr.  Laney? 
ay  I  see  those? 

Mr.  Laney:  Yes.  I  have  certified  copies  from 
e  recorder's  office.  There  are  two  that  were  in 
;ect. 

Q.  Just  for  the  purpose  of  refreshing  your  recol- 
:*tion,  Mr.  Knox,  let  me  show  you  apparently  a 
rtified  copy  that  counsel  has  just  handed  me  of 
e  original  articles  of  incorporation  of  the  South - 
3st  Co-Operative  Wholesale.  Under  Article  1,  I 
lieve,  the  incorporators  are  listed.  Are  you  the 
i\  ille  Knox  that  is  listed  there?  A.     Yes,  sir. 

Q.  Does  that  refresh  your  recollection  so  [113] 
at  you  now  recall  you  were  one  of  the  incorpo- 
tors  and  have  been  on  the  Board  since  that  time  ? 
A.     It  must  be  from  that. 

Q.  And  in  addition  to  the  incorporator  you  he- 
me a  member  of  the  Board  of  Directors  at  the 
me  time,  did  you  not,  Mr.  Knox?  A.     Yes. 

Q.  You  have  been  then  a  member  of  the  Board 
'  Directors  of  the  Southwest  Co-Operative  Whole- 
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sale  ever  since  its  incorporation  ?  A.     Yes,  sir. 

Q.  That  was  in  approximately  1944  and  the 
other  incorporators  were  Mr.  W.  L.  Smith.  Do  you 
recall  his  name  as  one  of  the  incorporators  ? 

A.     Yes,  sir. 

Q.  That  is  the  same  W.  L.  Smith  that  Mr.  Held 
testified  to  employed  him  and  died  ?  A.     Yes. 

Q.  He  was  on  the  Board  of  Directors  ever  since 
its  incorporation  in  1944?  A.     Yes,  sir. 

Q.  And  Mr.  W.  S.  Dorman  was  one  of  the 
incorporators  and  also  on  the  Board  continuously? 

A.    Yes,  sir. 

Q.  Mr.  I.  F.  Collier  was  one  of  the  [114]  in- 
corporators and  on  the  Board  continuously? 

A.     Yes,  sir. 

Q.  Mr.  D.  O.  Essley  was  one  of  the  incorpora- 
tors and  on  the  Board  continuously?  A.     Yes. 

Q.  You  yourself  and  Mr.  C.  M.  Martin  was 
until  recently  ?  A.     Yes. 

Q.  So  as  a  matter  of  fact  although  the  term  of 
the  Board  of  Directors  of  that  corporation  is  three 
years,  practically  all  the  directors  have  been  on 
there  ever  since  it  has  been  organized  since  1944, 
have  they  not?  A.     That  would  be  right. 

Q.  And  they  have  been  re-elected  for  successive 
terms  at  all  times  since.  Mr.  Smith  was  only  re- 
tired as  a  result  of  his  death?  A.     Yes,  sir. 

Q.  So  there  is  not  much  change  on  the  Board 
of  Directors  of  the  Southwest  Co-Operative  Whole- 
sale, is  there.  Mr.  Knox  ' 
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A.     No,   I   think   possibly   there   was   one   other 

ath  in  there  that  required  a  new  director. 

Q.     Other  than  that,  the  directors  have  been  con- 

mously    re-elected    Tor    successive    3-year    [115] 

mis  I  A.     Yes,  sir. 

Q.     The  directors  of  the  United  Producers  and 

msumers,  do  they  hold  their  meetings  at  about 

e  same  time  as  the  Southwest  Wholesale? 

A.     Usually    immediately    after    the    Wholesale 

jeting. 

Q.     So  throughout  the  years  you  have   had   an 

portunity   to   observe   who   the   directors   of  the 

rited   Producers  and  Consumers  as   w7ell  as  the 

luthwest  Wholesale  have  been?  A.     Yes,  sir. 

Q.     What  is  the  situation  with  respect  to  United  ? 

five  their  directors  been   substantially  the   same 

L'oughout  the  years? 

A.     Stayed  about  the  same. 

Q.     Elected  for  successive  3-year  terms? 

A.     Yes,  sir. 

Q.     When  did  you  first  meet  Mr.  Knox? 

A.     It  would  be  the  first  part  of  March  at  a 

meting  we  had  in  March.    I  didn't  meet  him  on 

3  first  trip  here. 

Q.     You  met  him  at  a  Board  of  Directors  meet- 

ej  of  the  Southwest  Co-Operative  ?  A.     Yes. 

Q.     If  the  evidence  shows  that  meeting  took  [116] 

ace  on  or  about  March  6  would  that  be  approxi- 

itely  the  date  ( 

A.     I  think  that  would  be  about  right. 
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Q.  How  was  Mr.  Held  introduced  to  you  at  that- 
time?   When  and  where  ? 

A.  Just  outside  of  the  meeting  place  before  the 
meeting.  I  came  rather  late.  Just  before  the  meet- 
ing and  I  was  introduced  by  Mr.  Rovey,  one  of  our 
directors,  as  the  new  man  that  wTe  were  attempting 
to  hire. 

Q.  Mr.  Rovey,  one  of  the  directors  introduced 
Mr.  Held  to  you  as  the  new  man  they  were  attempt- 
ing to  hire?  A.     Yes. 

Q.  By  "we"  were  attempting  to  hire,  you  under- 
stood that  to  mean  what  organization  ? 

A.  Well,  our  two  organizations,  the  wholesale 
and  retail  co-operatives. 

Q.  As  a  matter  of  fact,  the  Southwest  Whole- 
sale is  the  wholesale  part  of  the  organization  and 
the  United  Producers  and  Consumers  is  the  retail 
part  of  the  organization  ?  A.     Yes,  sir. 

Q.  As  a  matter  of  fact,  during  the  years  that 
you  served  on  the  board  of  the  Southwest  you  [117] 
know  that  their  policies  and  identities  save  for 
some  difference  in  the  board  are  practically  the 
same,  are  they  not,  Mr.  Knox? 

A.     That  is  right. 

Q.  They  are  related  organizations  and  work  to- 
gether? A.    Yes,  sir. 

Q.  Southwest  buys  it  wholesale  and  then  sells 
to  the  United  which  is  the  retail  outlet,  is  that  not 
the  way  they  operate?  A.     That  is  right. 

Q.  Did  Mr.  Held  attend  ihv  meeting  of  March 
(>  that  was  the  occasion  of  your  first  meeting  himl 
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\.     Fes. 

t).     At  that  time  did  the  members  of  the  Board 

erview    Mr.   Held   and   have   conversation   with 

11  regarding  generally  his  qualifications,  history 

I  employment  status? 

V.     Yes,   they   discussed   with   him   quite   a   few 

ngs. 

J.     Was   there   any  mention  made   during  that 

cussion  by  Mr.  Held  as  to  if  he  accepted  employ- 

nt  how  long  a  term  it  would  be?   Do  you  recall 

v  conversation  about  the  length  of  term  of  em- 

»yment   if  he   would  become   a  member   of   the 

'anization?  [118] 

S..     I  don't  remember  discussing  that  with  Mr. 

Id  but  we  were  discussing  it  with  Mr.  Smith  in 

pecial  meeting. 

J.     After  Mr.  Held A.     Withdrew. 

J.     Was  excused?  A.     Yes. 

L).  A  fter  Mr.  Held's  qualifications  were  gone  into 
was  discussed  and  there  was  a  closed  meeting  of 
s  Board?  A.     Yes,  sir. 

3-     Did  Mr.  Smith  and  the  Board  then  discuss 
»  possibility  of  employing  Mr.  Held? 
A.     Yes,  sir. 

Mr.  Laney:  Object  to  that  as  it  was  all  merged 
the  resolution  and  preliminary  discussions  arc 
t  relevant. 

rhe  Court :     Go  ahead. 

3.  What  was  said  by  Mr.  Smith  in  the  closed 
;eting  with  respect  to  the  term  of  Air.  Held's  pro- 
sed employment? 
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A.  The  thing  that  was  discussed  was  that  our 
former  manager  had  said  that  it  would  take  from 
2  to  5  years  for  a  man  to  get  his  feet  on  the  ground 
in  a  big  organization  like  that  and  we  felt  that  [119] 
we  certainly  should  give  him  plenty  of  time.  Mr. 
Smith  kept  plugging  for  a  fair  length  of  time  of  3 
years. 

Q.  The  3-year  term  was  discussed  in  the  closed 
meeting?  A.     Yes,  sir. 

Q.  Was  there  any  objection  by  the  members  of 
the  Board  who  were  present  at  that  time  about  the 
employment  of  Mr.  Held  for  a  3-year  term? 

A.     No,  sir. 

Q.  Was  there  a  discussion  at  that  meeting  con- 
cerning the  rate  of  compensation  to  be  paid  to  Mr. 
Held? 

A.  Yes,  Mr.  Smith  tried  to  make  that  very  clear 
because  he  was  the  man  that  was  going  to  make  the 
deal  and  a  maximum  of  $10,000  and  we  gave  him 
liberty  to  go  up  to  5%  of  the  net  and  of  course  he 
told  us  in  there  that  he  had  too  much  Scotch  blood 
in  him  to  go  out  and  sell  the  Association  down  the 
river.  Of  course  he  would  try  to  make  as  hard  a 
deal  as  he  could  with  Mr.  Held. 

Q.  Did  the  Board  of  Directors  authorize  at  that 
meeting  Mr.  Smith  to  fix  the  compensation  of  Mr. 
Held  up  to  $10,000  plus  5%  of  the  net? 

A.  I  don't  recall  what  the  minutes  said  but  I 
know  that  we  gave  him  that  liberty,  yes.  [120] 

Q.     Was  there  any  discussion  about  giving  Mr. 
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Id  the  right  to  supervise  the  employees— that  is, 
■c  and  fire  \ 

\.     N"o,  a  manager  wouldn't  be  worth  anything  it' 
didn't  have  that  ability. 
).     Who  was  the  previous  manager1? 
\.     Mr.  Martin. 

J.     Did  he  have  the  right  to  hire  and  fire  '. 
Wv.  Laney:    Object  to  that.  The  record  is  the  best 
dence. 

Phe  Court:  There  might  not  be  any  record.  (Jo 
■ad  and  answer. 

'..  Well,  I  know  that  it  was  brought  out  on  one 
>asion  that  Mr.  Martin  said,  ''I  can't  tell  you  of 
the  times  I  have  to  turn  people  loose  because 
jy  have  sticky  fingers."  He  said,  "It  is  just  too 
all  a  detail  to  let  you  know."  That  was  brought 
t  in  one  of  the  meetings. 

3.  Did  Mr.  Martin  to  the  knowledge  of  the 
»ard  of  Directors,  the  previous  manager,  hire  and 
b  at  his  judgment?  A.     Yes.  sir. 

0.     Had  the  Board  of  Directors  ever  objected  to 
it  type  of  management,  that  type  of  power? 
A.     No,  sir.  [121] 

Q.  Now.  at  this  meeting  March  6  at  which  the 
rectors  took  action  with  respect  to  employing  Mr. 
ild,  was  anything  said  by  Mr.  Smith  to  the  Board 
to  whether  or  not  he  would  or  would  not  have 
nplete  authority  to  make  a  deal  ? 
A.  Yes,  sir;  that  the  thing  that  he  wanted  clear 
pause  he  didn't  want  to  have  to  come  back  to  the 
>ard  because  we  had  been  fooling  around  for  quite 
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a  while  without  a  manager  and  we  knew  we  had  to 
get  the  job  done  and  get  someone  because  things 
were  getting  in  pretty  bad  shape  out  there. 

Q.  And  did  the  Board  give  Mr.  Smith  authority 
to  enter  into  a  contract? 

Mr.  Laney :  May  it  please  the  Court,  the  minutes 
of  the  meeting  are  the  only  way  you  can  prove  the 
authority. 

The  Court:  There  may  not  be  any  minutes  of 
the  meeting.  They  may  have  been  written  up  after. 
They  might  not  reflect  what  was  said. 

A.  It  was  certainly  the  feeling  of  the  Board,  as 
I  got  it  and  certainly  my  feeling,  that  he  had  com- 
plete authority. 

Q.  Was  anything  said  at  that  time  at  the  discus- 
sion in  the  meeting  with  respect  to  authority  to  Mr. 
Wahmsley,  the  auditor,  as  to  what  part  he  was  [122] 
to  play  in  the  employing  of  Mr.  Held? 

A.  It  was  my  understanding  that  he  was  to  be 
used  in  considering  the  details  which  Mr.  Smith 
wouldn't  know  or  use  as  laymen  wouldn't  know  and 
they  would  be  used  in  offering  any  information  that 
was  necessary. 

Q.  Was  there  any  suggestion  or  discussion  in 
the  meeting  that  unless  Mr.  Wahmsley  signed  a 
contract  it  would  not  bind  the  corporation? 

A.     No,  nothing  like  that. 

Q.  Mr.  Smith  was  the  one  who  was  given  the 
authority  to  say  yes  or  no  as  to  whether  a  contract 
could  be  entered  into  with  Mr.  Held,  is  that  cor- 
rect? A.     Yes,  that  was  my  understanding. 


vs.  Ralph  W.  Held  149 

testimony  of  Orville  Knox.) 

Q.  And  was  there  action  taken  after  Mr.  Held 
is  excused  from  the  meeting  giving  Mr.  Smith 
it  authority? 

A.     Yes,  by  a  resolution,  I  am  sure. 
Q.     What  was  the  next  thing  you  heard  about 
p.  Held,  whether  or  not  he  was  or  was  not  accept- 
5  the  employment? 

A.  Was  or  was  not  accepting  the  employment? 
Q.  Yes.  When  was  the  next  time  ? 
A.  There  was  a  telephone  call  from  Walter 
nith  immediately  after  having  talked  with  Mr. 
3ld  [123]  long  distance  and  said  that  he  would 
:n  the  contracts  and  mail  them  to  him.  He  turned 
jht  around  and  phoned  me  because  I  had  been 
ry  interested  in  getting  the  mess  out  there 
•aightened  out  and  getting  it  in  the  hands  of  a 
od  man  who  could  go  to  work  and  look  after  our 
crests. 

Q.  Mr.  Smith  then  called  you  and  informed  you 
it  he  had  communicated  with  Mr.  Held  by  tele- 
one  and  Mr.  Held  had  advised  him  that  he  was 
:ning  the  contract  and  putting  it  in  the  mail  I 
A.  That  is  right,  it  was  immediately  after.  It 
is  early  in  the  morning. 

Q.  When  would  that  be  with  respect  to  Mr. 
trith 's  death? 

A.  It  was  on  a  Friday  morning  before  his  death, 
think  it  wTould  be  around  the  21st,  22nd,  some- 
lere  in  there. 

Q.  Within  a  very  few  days  prior  to  his  passing  ? 
A.     Yes,  sir. 
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Q.  Was  Mr.  Smith  at  that  time  pleased  or  dis- 
pleased about  the  acceptance  by  Mr.  Held  of  his 
contract?  A.     Well,  he  was  most  elated. 

Q.  To  your  knowledge  did  Mr.  Held  report  [124] 
for  duty  as  the  manager  of  the  corporation  there- 
after? A.     Yes,  sir. 

Q.  Did  you  attend  any  meetings  of  the  corpora- 
tion thereafter  at  which  Mr.  Held  was  present? 

A.  I  attended  the  organizational  meeting.  That 
would  be  as  I  here  brought  out  the  third  of  April 
I  attended  that. 

Q.     Was  Mr.  Held  there?  A.     Yes. 

Q.     Was  he  there  in  his  capacity  as  manager 

A.     Yes,  sir. 

Q.     Recognized  as  such  by  the  Board? 

A.     So  far  as  I  know. 

Q.  Any  objection  made  to  him  there  or  to  the 
terms  of  his  contract  by  any  member  of  the  Board  ? 

A.     No,  we  heard  nothing. 

Q.  At  any  time  to  your  knowledge  either  at  a 
board  meeting  or  any  other  occasion  was  Mr.  Held 
ever  given  any  express  directions  as  to  how  he 
should  go  about  learning  the  business,  whether  lie 
should  learn  it  from  the  inside  out  or  outside  in 
from  his  desk  or  outside  or  any  particular  direc- 
tions given  to  him  by  the  Board?  A.     No. 

Q.  Was  there  any  instruction  given  to  him  [125] 
as  to  any  particular  hours  that  he  should  keep  be- 
hind a  desk? 

A.     No,  T  didn't  hear  of  any  at  all. 

Q.     After  the  meeting  of  April  3  did  you  attend 
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e  meeting  in  May  of  the  corporation  or  do  you 

call  * 

A.     I  missed  the  one  in  which  he  was  going  away. 

Q.     Just  before  he  went  away1? 

A.     Yes,  but  we  knew  he  was  going  because  we 

ked  him  that  before  we  ever  hired  him.  He  said 

would  leave  the  kids  in  school  and  he  would  go 
[e  in  May  to  pick  them  up. 

Q.     Was  that  at  the  time  he  met  with  the  Board? 
A.     Yes,  sir,  on  the  6th  of  March. 
Q.     Was  there  any  objection  by  any  members  of 
e  Board  at  that  time  to  that  arrangement? 
A.     Xo,  I  heard  none. 

Q.     How  frequently  were  you  in  the  office  of  the 
-operative  there,  Mr.  Knox? 
A.     After  he  was  hired  ? 
Q.     After  Mr.  Held  was  hired. 
A.     Not  at  all. 

Q.  Did  you  ever  see  Mr.  Held  out  away  [126] 
om  the  office  on  company  business  .' 
A.  He  came  around  a  few  days  after  the  first 
meting  and  said  that  he  had  just  come  from  Mr. 
jllier's  attempting  to  meet  all  of  the  directors  and 
id  out  what  kind  of  farming  they  were  doing  and 

spent  some  couple  hours  at  my  place.  We  went 
er  the  entire  ranch  and  sat  down  and  talked  for 
ite  a  little  while. 

Q.  Did  you  also  talk  at  that  time  about  the 
oblems  of  the  Co-Op  and  the  Southwest  Whole- 
le?  A.     Yes,  sir. 


152  United  Producers  and  Consumers,  etc. 

(Testimony  of  Orville  Knox.) 

Q.  Did  any  of  the  members  of  the  Board  of 
Directors  talk  to  you  and  advise  about  a  telegram 
that  was  sent  to  Mr.  Held  on  or  about  May  27  ques- 
tioning the  legality  of  his  contract? 

A.     No,  sir.  I  wasn't  in  on  that  at  all. 

Q.  Was  that  an  official  meeting  of  the  Board  so 
far  as  you  know? 

A.     I  understood  it  wasn't. 

Q.  You  weren't  invited.  You  didn't  attend  a 
session  at  which  that  took  place  ? 

A.  No,  I  wasn't  notified.  I  understood  it  was 
being  held  at  the  Co-Op  offices. 

Q.     How  did  you  learn  about  that  telegram? 

A.  Through  Mr.  Beggs  who  is  one  of  our  [127] 
directors  and  he  told  that  in  a  regular  meeting.  I 
attempted  to  find  out  how  it  came  about. 

Q.  Prior  to  the  time  the  telegram  May  27  was 
sent  had  there  been  any  criticism  raised  about  Mr. 
Held's  employment  or  the  manner  in  which  he  went 
about  his  duties  ?  A.     I  hadn  't  ever  heard  any. 

Q.  When  was  the  first  meeting,  to  your  knowl- 
edge held  by  the  Board  of  Southwest  Wholesale 
and  United  at  which  the  possible  termination  of 
Mr.  Held's  contract  was  discussed? 

A.     I  believe  that  was  on  the  9th  of  June. 

Q.     Were  you  present  at  that  meeting? 

A.    Yes,  sir. 

Q.  That  was  a  formal  meeting  called  special 
meeting  of  the  board?  A.     Yes,  sir. 

Q.  Special  meeting  of  the — of  both  boards  at  that 
time?  A.     Yes,  sir. 
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^).    Was  there  any  criticism  made  at  that  time 

it  he  had  violated  the  terms  of  his  contract   by 

'  way  in  which  he  conducted  his  duties  I 

A.     Well,  the  only  criticism  I  heard  was  that  he 

lift  spend  enough  time  at  the  office.  [128] 

5-     There  was  criticism  of  that  kind  '. 

A.     Yes. 

Q.     Do  you  know-  who  made  that  comment? 

A..     Mr.  Collier. 

Q.     Did  he   say   he   made   it   from   his   personal 

owledge  <>r  from  what  somebody  told  him? 

A.     I   think   possibly  from  his  personal   knowd- 

°"e. 

Q.     The  times  he  had  been  in  there  I 

A.     Yes,  sir. 

Q.     Was  there  any  other  criticism  of  Mr.  Held 

that  meeting?  A.     I  don't  recall  any. 

Q.     Was  there  any  discussion  at  that  time  as  to 

lether  or  not  his  contract  had  been  available  to 

B  members  of  the  Board  to  see? 

A.     No,  there  had  been  no  discussion  about  that. 

Q.     To  your  knowledge,  was  the  contract  avail- 

le  for  the  members  of  the  Board  to  examine  had 

By  wished  to  do  so? 

A.     Oh,  T  am  sure  of  that. 

Q.     Did  you  know  a  written  contract  had  been 

tered  into? 

A.     Only  through  Mr.  Smith  and  the  fact  [129] 

at  he  said  he  was  going-  to  sign  it  but  I  never  saw 

e  signed  contract. 

Q.     But  you  were  aware  of  the  fact  that  a  writ- 
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ten  contract  had  been  entered  into?  A.     Yes. 

Q.  Had  that  been  mentioned  at  any  board  meet- 
ing, to  your  knowledge,  that  Mr.  Held  was? 

A.     I  can't  say. 

Q.  There  is  no  doubt  in — there  was  no  doubt  but 
what  Mr.  Held  was  attending  the  various  board 
meetings  as  the  manager,  was  there?  Was  there, 
Mr.  Knox? 

A.  Yes,  sir,  because  he  was  asked  by  our  presi- 
dent if  there  was  anything  he  wanted  to  say  as  to 
those  meetings  we  attended. 

Q.     Who  was  the  president? 

A.     Mr.  Essley. 

Q.  Did  he  offer  suggestions  or  make  comments 
from  time  to  time? 

A.  Of  course  at  the  first  meeting  he  didn't  have 
much  to  say  because  he  was  new.  He  did  make  some 
comment,  and  one  of  the  second  ones,  I  believe,  that 
we  should  figure  out  a  finance  system  which  would 
probably  include  doing  some  business  with  the  bank 
for  co-operatives.  [130] 

Mr.  Trask:     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Laney: 

Q.  Mr.  Knox,  when  Mr.  Held  was  finally  let  go 
by  the  resolution  of  June  20,  1952,  you  were  present 
at  that  meeting?  A.     Yes,  sir. 

Q.  And  you  were  the  only  dissenting  vote  in 
that  ?  A.     Yes,  sir. 
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Q.     And    in   tin4   discussion    in    this    meeting    of 

arch  7  of  1952  when  the  employment  of  Mr.  Held 

as  considered  as  you  testified,  you  recall  that  the 

oard  did  put  into  a  resolution  what  was  the  final 

suit  of  what  they  decided?  A.     Yes,  sir. 

Q.     And  you  recall  that  at  the  meeting  of  April 

of  1952  the  minutes  including  that  resolution  were 

ad  there  in  the  presence  of  Mr.  Held  and  were 

)proved  by  the  Board,  weren't  they/ 

A.     Yes,  sir. 

Q.     And  you  recall,  do  you  not,  that  the  resolu- 

jn  there  relative  to  his  employment  on  March  6 

i  1952 — that  that  was  pencilled  out  there  by  Mr. 

oaith,  wasn't  it?  [131] 

A.     I   believe   possibly   that   is   the   way   it   was 

mdled,  I  am  not  sure. 

Q.     And  you  recall  that  in  the  discussion  of  the 

nployment  of  Mr.  Held  Mrs.  Mclnerney  was  not 

resent,  was  she?  A.     No. 

Q.     And  she  was  the  one  who  normally  kept  the 

inutes  of  the  meetings,  wasn't  she? 

A.     Yes,  but  this  was  a  closed  meeting. 

Q.     And  also  that  Mr.  Wahmsley  was  not  there, 

e  auditor?  A.     No,  sir. 

Q.     You  are  familiar  with  the  minutes  and  to  re- 

esh  your  memory,  you  recall,  do  you  not,  that  the 

(solutions  actually  passed  there  was  that  Mr.  Smith 

id  Mr.  Wahmsley  be  authorized  to  employ   Mr. 

eld  as  general  manager  and  work  out  the  terms 

'employment?  A.     That  is  right. 

Q.     And  the  Board  there  discussed  the  matter  of 
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their  depending  upon  both  Mr.  Smith  and  Mr. 
Wahmsley  to  work  out  the  terms  of  the  employ- 
ment, didn't  they? 

A.  There  was  no  discussion  about  depending  on 
both  of  them,  no. 

Q.  Well,  they  did  discuss  that,  both  of  [132] 
them  were  to  do  it  ?  A.     That  is  right. 

Q.     And  Mr.  Wahmsley  was  the  auditor? 

A.     Yes. 

Q.     And  Mr.  Smith  was  a  farmer,  wasn't  he? 

A.     He  was  president,  yes,  sir. 

Q.     But  he  was  a  fanner,  that  is  his  business? 

A.     Yes,  sir. 

Q.  Well,  now,  did  you  know  anything  about  the 
fact  that  Smith  alone  had  worked  up  this  contract 
after  the  resolution  was  passed?  Did  you  learn 
about  that  or  not? 

A.  I  doubt  whether  I  did  or  not.  I  just  don't 
know. 

Mr.  Laney:     That  is  all. 

Redirect  Examination 
By  Mr.  Trask : 

Q.  To  refresh  your  memory,  isn't  it  a  fact  that 
6  of  the  directors  of  the  Southwest  Co-operative 
Wholesale  are  now  different  from  what  they  were 
at  the  time  when  this  purported  contract  of  April 
6,  1952,  was  made,  the  contract  that  is  in  evidence 
as  Plaintiff's  Exhibit  1?  Aren't  6  of  them  different 
now  ? 
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A..     I  would  have  to  stop  and  figure  up.  I  know 

had  some  deaths  that  changed  some  of  them. 
The  Court:     We  will  suspend  until  10:00  in  the 
mring.  [133] 

ORVILLE  KNOX 

mmed  the  stand  and  testified  further  as  follows: 

Recross-Examination 
r  Mr.  Laney: 

(J.     Mr.   Knox,   in  this  meeting  of  March  6  of 

52  that  you  were  testifying  about,  who  were  pres- 

[  at  that  meeting?  What  directors'? 

A..     T  doubt  if  I  could  tell  you  all  of  them.  I 

luldn't    be    sure    whether    some    of    them    were 

sent. 

Q.     What  ones  do  you  remember  were  there? 

A..     Mr.  Essley.  Mr.  Rovey.  I  remember  there  was 

ite  a  group.  Mr.  Ashby.  Jack  Click,  Collier,  and 

rself.  I  don't  know  whether  there  were  any  more 

not  for  sure. 

Q.     The   final    agreement   about   employing   Mr. 

>ld  was  this  resolution  to  authorize  Mr.   Smith 

d  Mr.  Wahmsley  to  employ  him  and  work  out  the 

•ms  of  the  employment,  wasn't  it? 

A.     Yes,  sir. 

Q.     Well,  now,  there  was  no  motion  made  about 

lat  terms  or  what  percentage  or  what  salary,  was 

3re? 

A.     No,   we   had   a    working   agreement   just   by 
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talking  the  thing  out  because  Mr.  Smith,  who  was 

also  present,  wanted  some  leeway.  [134] 

Q.  Now,  you  say  you  had  a  working  agreement. 
Who  agreed  to  it?  Who  agreed  to  anything  there? 

A.  I  would  say  that  no  one  dissented.  Maybe  I 
should  put  it  that  way.  There  was  no  one  that  voiced 
any  opposition  to  it. 

Q.  Did  anyone  say  what  would  be  the  salary  or 
the  percentage? 

A.  Yes,  we  put  a  maximum  of  say  $10,000  and 
5%  of  the  net  income. 

Q.     Now,  who  did  that?  Who  said  that? 

A.     I  can't  tell  you. 

Q.     Who  agreed  to  it  ? 

A.     I  don't  know  that. 

Q.     Did  Collier  agree  to  it? 

A.     He  didn't  disagee  to  it.    I  would  think  that 

Q.  Was  there  anything  said  about  that  in  the 
presence  of  Collier  ?  A.     Why,  yes,  sir. 

Q.     But  he  did  not  agree  to  it? 

A.  He  didn't  disagree  to  it.  I  would  think  that 
if  a  man  didn't  agree  to  it  he  would  certainly  dis- 
agree. 

Q.  There  were  many  things  talked  about  that 
just  weren't  decided,  weren't  there?  [135] 

A.     Well,  the  man  had  to  be  told. 

Mr.  Laney:  If  the  Court  please,  may  the  witness 
finish  his  answer  ? 

The  Court:     Yes,  go  ahead. 

A.  The  man  had  to  be  free  to  hire  a  man,  that 
is  what  we  were  there  for  and  we  had  to  give  Smith 
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nc  latitude;  we  couldn't  just  harness  him  right 

wn  to  bare  facts  or  he  couldn't  work  at  all. 

Q.     Did  anyone  say  that  Smith  and  Wahmsley 

re  to  employ  him  for  a  definite  period  beyond  the 

ins  of  the  board  without  any  escape  clause  at  all, 

it  if  it  wasn't  mutually  satisfactory?  Did  anyone 

,-  anything  about  that? 

c\.     The  only  thing  I  remember  is  that  we  gave 

\  Smith  the  privilege  to  go  ahead  and  hire  Mr. 

ild. 

3-     Now,  who  gave  that?  Who  said  that? 

k.     I  couldn't  tell  you  who  said  it  because  we 

re  all  talking.  The  whole  thing,  I  suppose,  came 

wn  in  the  form  of  a  motion  and  that  would  be 

ted  upon. 

5-     But  the  motion  said  nothing  about  that,  did 

A.     As  to  wages,  no. 
5.     And  nothing  about  the  term  of  employment, 
I  it?  [136]  A.     I  don't  believe  so. 

3-     And  then  you  say  Mr.  Collier  didn't  agree  to 
it  but  he  didn't  say  that  he  didn't  agree? 
k.     Mr.  Collier,  all  of  us.  There  wasn't  any  of  us 
it  disagreed  with  us. 

3-     Now,   did  Mr.   Essley  agree  to  any  3-year 
m? 

\.     Well,    he    didn't    disagree.    In    conversation 
en  you  are  talking  about  something  and  a  fellow 
esn't  like  it  and  he  is  one  of  the  members  he 
)uld  disagree  if  he  doesn't  like  it. 
\.     And  did  Mr.  Ralph  Ashby  in  any  way  agree 
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that  they  could  employ  this  man  for  3  years  without 

any  escape  clause  ? 

A.  Not  in  any  specific  words,  but  he  didn't  dis- 
agree. 

Q.  Well,  he  didn't  disagree  that  you  should  re- 
fuse to  employ  him  at  all,  did  he*?  He  didn't  disagree 
to  that? 

A.  There  was  no  disagreement  there  at  all.  Wi 
were  all  just  sitting  there  trying  to  work  out  some- 
thing. 

Q.  Did  Jack  Click  agree  to  any  percentage,  any 
maximum  percentage  or  minimum  percentage? 

A.  Well,  Mr.  Smith  went  out  with  the  [137] 
understanding 

Q.  No.  Will  you  answer  the  question?  Did  Mr. 
Jack  Click  agree 

The  Court :  The  answer  would  be  the  same  as  the 
others.  You  are  wasting  time  here  with  that. 

Q.  Then  when  you  passed  the  resolution  you 
voted  for  that,  didn't  you?  A.     Yes,  sir. 

Q.  And  when  that  resolution  was  voted  to  leave 
it  to  Smith  and  Wahmsley  to  hire  him  and  work  out 
the  terms  of  the  employment,  isn't  it  a  fact  that  all 
of  the  terms  were  not  known  or  understood  there? 

A.  Well,  they  were  discussed.  Of  course  we  were 
in  a  closed  meeting  and  there  were  no  records  kepi 
other  than  that  motion  that  was  made. 

Q.     Then  you  were  the  secretary  of  the  meeting! 

A.     No,  I  didn't  carry  on  any 

Q.     You  were  the  duly  appointed  secretary1? 

A.     I  am  a  secretary,  yes. 
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Q.     Did  you  make  any  minutes  of  anything  other 

an  this  resolution? 

A.     I    don't    think    1    even    made    that    because 

alter  Smith  carried  it  on.   1  am  sure  I  wasn't 

en  asked  [138]  to  serve  as  secretary. 

Q.     But  that  was  the  resolution.  He  pencilled  out 

at  you  passed  there.  A.     Yes,  sir. 

Q.     Then  coming  to  the  meeting  of  June  9  you 

y  the  only  criticism  of  Smith  that  you  heard  there 

■  the  Board  members  was  that  he  didn't  spend 

oiigh  time  at  the  office? 

A.     Mr.  Held  you  mean? 

Q.     You  say  the  only  criticism  that  you  heard  of 

r.  Held  there  was  Mr.  Collier's  criticism  that  he 

dn't  spend  enough  time  at  the  office? 

A.     Yes,  sir.  I  believe  that  is  right. 

Q.     Well,  now,  what  else  was  said  by  the  others 

ere  in  criticism  of  him? 

A.     Well,  I  doubt  if  any  of  them  knew  anything 

say  about  him.  I  don't  know. 

Q.  Isn't  it  a  fact  that  Mr.  Essley  and  others 
ated  that  they  tried  to  see  him  and  never  could 
id  him,  that  he  wasn't  doing  any  managing  there? 
A.  They  kept  saying  that  he  was  being  put  in 
l  impossible  position  and  since  he  was  in  an  im- 
>ssible  position  then  he  just  as  well  be  fired. 
Q.     An  impossible  position  in  that  he  didn't  seem 

be  able  to  do  the  job,  was  that  it?  [139] 

A.     No,  sir. 

The  Court:    What  was  meant  by  it? 
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Q.  What  did  they  say  about  impossible  posi- 
tion? 

A.  Well,  it  seemed  to  me  like  a  whole  trumped 
up  affair  because  I  knew  nothing  about  it.  They 
had  these  secret  meetings  and  I  hadn't  been  invited 
to  them  and  this  was  my  first  knowledge  of  any  dis- 
agreement or  any  believing  that  his  contract  wasn't 
legal  so  that  was  all  new  to  me. 

Q.  Is  that  your  complete  answer?  Now  you  say 
they  had  had  these  secret  meetings.  What  secret 
meetings  ? 

A.  The  only  one  I  know  of  is  the  one  that  Mr. 
Biggs  told  me  about  that  he  had  been  asked  to  come 
to  Mr.  Wahmsley,  to  his  office  on  East  McDowell. 

Q.  That  was  a  meeting  called  by  Mr.  Essley,  the 
president,  wasn't  it? 

A.  Well,  I  suppose.  I  don't  know.  I  received  no 
notice  of  it. 

Q.  You  do  know  that  your  residence  was  phoned 
about  that  and  your  relatives  answered  that  you 
were  on  a  hunting  trip  ? 

A.     No,  that  is  not  right. 

Q.     Didn't  you? 

A.     No,  sir.  I  wasn't  on  any  hunting  trip.  [140] 

Q.     You  weren't?  A.     No,  sir. 

Q.     You  do  know  that  you  were  phoned? 

A.     No,  sir;  we  was  not  phoned. 

Q.     You  know  you  weren't? 

A.  That  is  right.  No  one  got  any  information 
about  it  at  all. 

Q.     Well,  now,  in  this  meeting  of  June  9  in  which 
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p.  Held  was  criticized,  didn't  Mr.  Essley  criticize 
n  there  and  others'? 

A.     Well,  it  seemed  to  be  the  whole  thing  that  he 
nldn't  be  found  in  the  office,  yes,  sir. 
Q.     It  was  destroying  the  incentive  to  work  there, 
3  people,  the  heads  of  departments  that  they  got 
co-operation  from  him? 
A.     No,  I  haven't  heard  that,  no,  sir. 
Q.     Now  as  to  that  meeting,  at  your  suggestion, 
mline  Mclnerney  was  excluded  from  it,  wasn't 
e?  A.     Yes,  sir. 

Q.     And  you  were  the  secretary? 
A.     Yes,  sir. 

Q.     And  you  kept  minutes  of  it? 
A.     Yes,  sir. 

Q.     And  you  never  did  produce  the  minutes,  did 
u?[141]  A.     No,  sir. 

Q.     Why  didn't  you? 

A.     Because  I  was  told  to  keep  them  in  my  per- 
nal  files  and  it  wasn't  to  fall  into  the  hands  of 
e  help  of  the  association. 
Q.     And  you  were  told  by  whom? 
A.     By  Mr.  Essley. 

Q.     You  were  told  to  keep  them  in  your  hands, 
e  minutes,  and  not  give  them  to  anyone  else,  not 
it  them  in  the  minute  book? 
A.     That  is  right. 

Q.     Have  you  got  the  minutes  now? 
A.     I  can  get  them.  I  don't  have  thorn  with  me. 
Q.     Where  are  they? 
A.     I  have  them  locked  up  in  my  car. 
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Q.     Will  you  produce  them'? 
A.     Right  now? 

Q.     I  mean  during  recess.  A.     Surely. 

Mr.  Laney:     I  think  that  is  all. 

Redirect  Examination 
By  Mr.  Trask : 

Q.  Mr.  Knox,  I  believe  you  previously  [142] 
testified — I  will  ask  you  again,  isn't  it  a  fact  that 
the  reason  the  Board  authorized  Mr.  Wahmsley  to 
participate  with  Mr.  Smith  was  that  Mr.  Wahmsley 
could  give  Mr.  Smith  technical  information  regard- 
ing the  amount  of  their  earnings  and  the  operations, 
is  that  not  a  fact  1  A.     Yes. 

Mr.  Laney:  I  object  to  that  as  calling  for  his 
conclusion. 

The  Court:  The  Court  has  already  reached  the 
conclusion.  Obviously  they  would  have  the  auditor 
there  for  that  purpose.  The  Court  doesn't  sit  here 
entirely  asleep. 

Q.  Mr.  Knox,  let  me  ask  you,  did  you  ever  see 
Mr.  Held  on  company  business  away  from  the  office 
when  he  appeared  to  be  exercising  his  duties  as 
manager  away  from  the  office? 

A.  Well,  on  about  3  occasions,  as  I  can  remem- 
ber, 2  of  them  with  mechanical  chopping  demonstra- 
tions. There  was  a  new  machine  that  the  Co-Op  was 
attempting  to  sell  and  I  believe  the  third  one  must 
have  been  a  farm  demonstration  at  the  University 
of  Arizona  Experimental  Farm.  I  know  that  he  was 
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company  with  the  manager  of  the  field  men  at 
at  time,  Mr.  Holmes.  [143] 

Q.  So  far  as  you  know,  did  the  Board  of  the 
rathwest,  of  which  7011  were  the  Secretary,  or  any 
imber  of  it,  to  }rour  knowledge  or  in  your  pres- 
ce,  ever  give  him  any  instructions  about  how  much 
ne  he  should  spend  in  the  office? 
Mr.  Laney:  Object  to  that  as  asked  and  an- 
ered  already. 

Mr.  Trask :     I  asked  Mr.  Held  that. 
The  Court:    T  don't  remember.  Go  ahead. 
A.     No,  sir ;  I  know  of  no  instructions. 
Q.     Ts  it  not  also  a  fact  with  respect  to  the  by- 
vs  of  the  Southwest  Co-operative  Wholesale  Cor- 
ration  of  which  you  were  secretary  that  they  were 
lended  from  time  to  time  by  the  Board  of  Direc- 
ts? 

Mr.  Laney :    Object  to  that.  The  record  is  the  best 
idence  as  to  whether  they  did  that. 
The  Court :    It  might  not  be  material  to  this  case 
\  way.    A  bylaw  can  be  amended,  we  know  that. 
Mr.  Trask :    That  is  true  and  I  want  to  show  that 

a  matter  of  practice  they  were  omitted  by  the 
>ard  of  Directors  and  this  witness  was  the  Secre- 
cy and  I  think  it  has  a  material  bearing,  [144] 
ur  Honor.  I  believe  it  might  have  on  some  of  the 
v  points. 

A.  T  know  that  we  revamped  them  in  something 
:e  February  or  sometime  in  that  year  and  did 
ite  a  little  extensive  revamping  of  certain  parts. 
Q.     Amending  of  the  bylaws?  A.     Yes,  sir. 
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Q.     That  was  by  the  Board  of  Directors  ? 

A.     Yes,  sir. 

Mr.  Trask :     I  believe  that  is  all. 

Mr.  Laney :     I  believe  that  is  all. 

Mr.  Trask:  I  would  like  to  call  Mr.  Lewis  G. 
Wahmsley  for  cross-examination. 

LEWIS  G.  WAHMSLEY 

called  for  cross-examination  under  the  statute  by 
the  plaintiff,  being  first  duly  sworn,  testified  as 
follows : 

Cross-Examination 
By  Mr.  Trask : 

Q.     Where  do  you  reside,  Mr.  Wahmsley? 

A.     3025  North  61  Street,  Phoenix. 

Q.     What  is  your  business? 

A.     Certified  public  accountant. 

Q.  You  are  the  auditor  of  the  two  defendant 
corporations  in  this  case,  Mr.  Wahmsley?  [145] 

A.     I  am. 

Q.     How  long  have  you  been  such  auditor? 

A.     Since  '46. 

Q.  You  are  also  designated,  I  believe,  as  assist- 
ant treasurer?  A.     Yes,  sir. 

Q.  You  are  not  a  member  of  the — of  either  cor- 
poration? A.     No,  I  am  not. 

Q.  Or  an  elective  official  in  any  way  of  either  of 
them?  A.     No. 

Q.  You  served  by  appointment  of  the  Board  of 
Directors?  A.    Yes. 
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Q.     As  such,  Mr.  Wahmsley,  you  attended  board 
stings?  A.     Yes,  I  do. 

Q.     You  attended  the  board  meeting  at  which  Mr. 
isley  was  elected  president,  did  you  not  ? 
A.     Yes,  I  did. 

Q.     You  attended  the  meeting  of  March  6  of  the 
rporation,  did  you  not,  March  6,  1952? 
A.     I  was  there  and  excused,  Mr.  Trask. 
Q.     Then  the  next  meeting  after  March  6  [146] 
is  the  meeting  at  which  Mr.  Essley  was  elected 
esident,  was  it  not,  April  3?  A.     Yes. 

Q.     You  did  attend  that  meeting?  A.     Yes. 

Q.  And  at  that  meeting  the  minutes  of  the  pre- 
ms  meeting  were  read  and  approved,  were  they 
tl 

A.  Yes,  but  I  don't  believe  I  was  present  at  that, 
r.  Trask,  because  you  see  usually  I  came  down 
are  and  had  to  get  the  financial  report  ready  and 
netimes  it  wasn't  ready  by  the  office  in  time  for 
i  to  check  it  over  before  the  meeting  and  many 
aes  I  would  be  15  or  20  minutes  late  with  the 
ieting  because  I  would  be  in  checking  that  report 
fore  I  gave  it. 

Q.  Now,  the  significance  of  that  question,  Mr. 
ahmsley,  is  that  at  that  time  the  minutes  were 
id  which  authorized  the  employment  of  Mr.  Held 
the  Board  of  Directors  as  manager  of  the  cor- 
ration — the  minutes  do  disclose  that  you  were 
esent  at  that  meeting,  do  they  not  1 
A.  Yes,  they  do. 
Q.     And  Mrs.  Mclnerney  kept  the  minutes  of  that 


168  United  Producers  and  Consumers,  etc. 

(Testimony  of  Lewis  G.  Wahmsley.) 
meeting?  A.     Yes,  she  did.  [147] 

Q.  And  you  don't  know  now  whether  you  were 
or  were  not  present  at  the  exact  moment  that  those 
minutes  of  the  previous  meeting  were  read,  is  that 
your  testimony  \  A.     That  is  right. 

Q.  But  you  wouldn't  say  you  were  present, 
would  you,  Mr.  Wahmsley  I 

A.  No,  I  wouldn't  say  I  wasn't  but  I  wouldn't 
say  I  was  either  because  I  don't  remember  whether 
I  was  or  not. 

Q.  You  do  know  as  a  fact  that  the  minutes  of 
the  meeting  officially  show  you  were  present,  you 
know  that  \  A.     Yes,  I  know  that. 

Q.  And  you  did  know,  as  a  matter  of  fact,  at  that 
meeting,  the  minutes  of  the  March  6  meeting,  were 
read  and  approved  which  stated  the  resolution 
authorizing  the  method  of  employment  of  Mr.  Held 
as  manager,  you  know  that  to  be  a  fact,  do  you  not  ? 

A.  Well,  the  minutes  stand  on  their  own,  Mr. 
Trask — say  that  they  were  and  I  agree  to  that. 

Q.  Mr.  Wahmsley,  I  asked  you  to  produce  cer- 
tain records  of  the  corporation  among  which  were 
the  records  of  the  annual  report  or  audit  of  each 
of  the  defendant  corporations  for  the  5  years  [148] 
1947  to  1952,  did  I  not?  A.     Yes,  you  did. 

Q.     Do  you  have  those  records  ? 

A.  I  have  all  except  1949  and  1950,  Mr.  Trask, 
and  I  don't  have  a  typewritten  copy  but  it  is  all 
condensed  on  each  report  there  as  far  as  the  net 
income  is  concerned. 

Q.     As  far  as  net  income  is  concerned? 
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A.     The  net  savings. 

Q.     You  first  used  the  term  net  income,  is  that  a 

nil  that  is  generally  applied  to  the  earnings  of  the 

corporations?  A.     No,  it  is  not. 

Q.     Why  did  you  use  it  when  you  first  expressed 

)ur  opinion  as  to  the  showing  of  the  reports'? 

A.     Because  it  does  show  the  net  income. 

Q.     May  I  see  the  reports,  if  you  will,  please? 

A.     There  is  the  condensed  right  there. 

Q.     This  is  for  the  current  year  ending 

A.     1953. 

Q.     Do  you  have  the  1952  ? 
A.     That  audit  is  still  in  process. 
Q.     Do  you  have  the   reports   for  the   previous 
sar,  1951  and  1952  ?  A.     Yes,  I  have.  [149] 

Q.     You  recall  your  conversations,  your  meeting 
ith  Mr.  Held  at  the  Arizona  Club  at  which  you 
scussed  with  him  the  computations  of  his  com- 
msation.  You  recall  that  before  he  was  employed  ? 
A.     Well,  I  recall  a  meeting  at  the  Westward  Ho, 
t.  Trask.  That  is  where  the  bulk  of  the  conversa- 
on  relative  to  compensation  took  place. 
Q.     Irrespective  of  whether  it  occurred  you  did 
lve  a  conversation  with  Mr.  Held  at  which  there 
as  discussion  as  to  the  fixed  compensation  and  the 
?rcentage  compensation,  did  you  not? 
A.     Yes,  and  there  were  many  methods  discussed 
id  none  was  agreed  on. 
Mr.  Laney:    May  we  get  the  date  of  this? 
Q.     What  was  the  date  of  the  conversation  at  the 
Westward  Ho? 
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A.  It  was  on  the  night  of  the  6th  when  Mr. 
Held  came  in.  Mr.  Smith  and  I  met  him  out  at  the 
airport. 

Q.  You  also  had  a  conversation  with  Mr.  Held, 
a  meeting  with  him  when  you  and  Mr.  Held  had 
dinner  at  the  Arizona  Club?  A.     Yes,  I  did. 

Q.  And  that  was  for  the  purpose  of  you  [150] 
going  over,  with  Mr.  Held,  the  general  technical 
terms  of  the  contract  of  employment,  was  it  not? 

A.     Not  to  my  knowledge,  it  was  not. 

Q.  Well,  what  did  you  discuss  there  at  that  time  ? 
"When  was  this  meeting  at  the  Arizona  Club? 

A.     On  the  7th  of  March. 

Q.  In  the  evening,  just  you  and  Mr.  Held  pres- 
ent? A.     Yes. 

Q.  What  was  the  purpose  of  your  having  a  din- 
ner meeting  with  him  at  that  time? 

A.  Mr.  Smith  asked  me  to  entertain  Mr.  Held 
that  night  that  he  was  tied  up. 

Q.     So 

A.     So  I  took  him  to  the  club  for  dinner. 

Q.  Did  you  understand  it  was  just  an  entertain- 
ment assignment? 

A.     Well,  to  my  knowledge  it  was. 

Q.  What  did  you  discuss  there?  Didn't  you  dis- 
cuss his  proposed  employment  and  the  terms  of  it 
at  that  time  ? 

A.  No,  we  discussed  the  possibilities  of  the  com- 
pany. We  discussed  the  Mohawk-Elton  area  and  the 
possibility  of  the  company  moving  into  that  area 
and  developing  a  store  over  there.  [151] 
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Q.     Then   let's   get  back  to  the  meeting  at  the 

Westward  Ho  on  the  previous  night,  on  that  occa- 

011  you  did  discuss  with  Mr.  Held  the  fixed  com- 
'lisation  and  the  computation  of  the  percentage 
unpensation,  did  you  not? 
A.     Yes,  we  did.  We  certainly  did. 
Q.     And  you  were  discussing  it  on  the  basis  of 
Le  percentage,  on  the  basis  of  the  percentage  of  ap- 
roximately  $400,000  of  either  net  income  or   net 
viiius  that  the  corporation  had  earned  during  the 
■riod  of  the  year  closing  1951  which  was  the  last 
•mplete  year  that  was  available  at  that  time. 
A.     Well,  we  discussed  if  that  was  the  net  margin 
it  that  previous  year. 

0.  And  you  did  discuss  at  that  time  also,  did 
>u  not,  Mr.  Wahmsley,  that  in  determining  a  per- 
intage  compensation  for  Mr.  Held  the  percentage 
lould  be  applied  to  that  figure,  did  you  not? 
A.  No,  we  did  not,  Mr.  Trask.  After  all  T  mean 
i  my  position  I  couldn't  say  when  the  records  show 
iat  it  varied  from  $121,000  up  to  $400,000.  I 
•uldn't    say   that    it   would   constantly    remain    at 

too,ooo. 

Q.  That  is  right.  I  know  that  you  couldn't  hut 
iat  was  the  figure  to  which  the  percentage  should 
3  applied,  whether  it  was  $100,000  or  $400,000, 
hatever  [152]  it  should  be.  That  was  the  figure 
>  which  it  should  he  applied,  was  it  not  I 

A.     That  is  what  we  discussed,  yes. 

Q.  So  whether  it  was  net  savings  or  net  income 
r  however  you  label  it  on  your  report,  it  was  that 
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principal  figure  of  either  net  savings  or  net  income 
that  you  were  discussing  to  which  the  percentage 
should  be  applied,  was  it  not  1 

A.  That  is  right.  That  is  what  we  were  dis- 
cussing. 

(Plaintiff's  Exhibit  9  marked  for  identifica- 
tion.) 

(Plaintiff's  Exhibit  8  marked  for  identifica- 
tion.) 

Q.  I  will  hand  you  now,  Mr.  Wahmsley,  Plain- 
tiff's 8  for  identification  and  ask  you  to  state  for 
the  record  what  that  document  is? 

A.  This  is  a  financial  statement,  United  Pro- 
ducers and  Consumers  for  the  fiscal  year  ending 
February  29,  1952. 

Q.  That  was  the  last  complete  year  prior  to  the 
time  Mr.  Held  was  employed  as  manager,  was  it 
not?  A.     Yes,  it  was. 

Q.  Would  you  turn  to  the  page  on  which  it  shows 
the  net  earnings  or  net  savings  as  the  case  [153] 
may  be,  of  the  2  corporations  for  that  period.  Do 
you  have  the  page  there  %  A.     Yes. 

Mr.  Trask:     I  offer  these  in  evidence. 

Mr.  Laney:     No  objection. 

(Plaintiff's  Exhibit  8  received  in  evidence.) 

Q.  Now,  referring  to  Plaintiff's  8  in  evidence, 
Mr.  Wahmsley,  you  had  referred  me,  I  believe,  to 
an  Exhibit  B  which  shows  the  statement  of  opera- 
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ons  and  margins  of  the  United  Producers  and 

onsumers  Co-operative  for  the  fiscal  year  ended 

ebruary  29,  1952,  is  that  correct? 

A.     That  is  right. 

Q.     And   that   exhibit   shows   the  gross  business 

me  by  your  purchases  by  patrons,  does  it  not? 

A.     Yes,  it  does. 

Q.     And  it  also  shows  the  gross  expense  which 

charged  against  that  volume  of  business? 

A.     That  is  right. 

Q.     Then  it  shows  a  margin  which  is  the  differ- 

ice  between  the  gross  sales  and  the  gross  expense, 

>es  it  not?  A.     Yes,  it  does. 

Q.     What  is  the  margin  for  that  year  [154]  end- 

g  February  29,  1952  f  A.     $389,141.85. 

Q.     Then  does  this  exhibit  also  show  the  similar 

^ures    for    the    year    with    respect    to    Southwest 

rholesale  ?  A.     Yes,  it  does. 

Q.     Would  you  refer  to  that  ? 

A.     Well,  that,  Mr.  Trask,  is  the  combined — you 

ive  picked  up  revolving  certificate  from  the  South- 

3St. 

That  reflects  both  the  United  and  the  Southwest 
cause  in  that  figure  you  have  picked  up  the  re- 
living certificate  from  the  Southwest  for  that  pe- 
od. 

Q.     So  that   actually  reflects  what,  in  ordinary 
rporate  practice,  would  be  the  net  income  or  net 
rnings  for  both  corporations  during  that  period, 
that  right,  Mr.  Wahmsley? 
A.     Well,  there  would  be  a  slight  additional  net 
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margain  there  on  the  Southwest  distributed  to  those 

other  4  members. 

Q.  And  what  would  that  amount  to,  that  slight 
addition  % 

A.  The  first  one,  $486.  Imperial  Haygrowers, 
$14.74.    Arizona  Citrus  Growers,  $169.56.  [155] 

Q.     What  is  the  total  figure  on  those? 

A.     $4,387.20. 

Q.  That  figure  plus  $389,000-odd  figure  that  you 
have  just  testified  to  would  represent  the  net  earn- 
ings or  net  income  or  net  savings  for  the  2  corpora- 
tions for  that  period,  would  they  not  ? 

A.     Yes,  they  would. 

Q.  I  believe  you  have  let  me  show  you  Plaintiff's 
Exhibit  9  for  identification,  and  I  ask  you  to  state 
if  that  is  the  annual  report  for  what  corporation 
for  the  current  fiscal  period  ending  in  1953? 

A.  That  is  the  Southwest  Co-operative  Whole- 
sale, the  fiscal  year  ending  February  28,  1953. 

Mr.  Trask :     Offer  it  in  evidence. 

(Plaintiff's  Exhibit  9  received  in  evidence.) 

Q.  Showing  you  Exhibit  9  in  evidence,  as  I  un- 
derstand it,  these  are  the  annual  figures  only  for 
Southwest  Wholesale?  A.     That  is  right. 

Q.  And  what  do  they  show  with  respect  to  net 
savings  or  net  income  or  net  earnings,  however  you 
express  it,  for  the  current  fiscal  year.'' 

Mr.  Laney:  I  object  to  counsel  using  them  as 
synonymous  net  savings,  net  income.  They  [156] 
are  different.  The  witness  has  so  testified. 
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A.     The  net  margin  is  $194,975.68. 

Q.     But  that   is  only  of  the  Southwest    Whole- 

le?  A.     That  is  right. 

Q.     Where  are  the  figures  with  respect  to  the 

nited  Producers  and  Consumers  for  that  year? 

A.     Well,  they  are  not  complete  yet,  Mr.  Trask. 

ley  will  be  complete,  but  I  can  tell  you  approxi- 

itelv — approximately  $40,000  more. 

Q.     $40,000  more  than  what? 

A.     Than  the  $194,000.  From  the  United. 

Q.     Then  the  combined  figures  for  the  2  corpora- 

>ns  for  the  current  year  would  be  about,  in  round 

ures,  approximately  how  much  ? 

A.     $235,000. 

Q.     That  represents  a  reduction  from  the  figures 

v  the  last  fiscal  year? 

A.     That  is  from  the  previous  fiscal  year,  yes. 

Q.     Where  they  were  $389,000? 

A.     That  is  right. 

Q.     Are   your   figures   actually  complete   to   the 

tent  that  you  know  that  those  are  the  approxi- 

itely  accurate  figures?  [157] 

A.     Well,  I  can  have  you  the  complete  audit  in 

other  10  days.  I  think  we  can  have  it  typed  up 

d  finished  by  that  time. 

Q.     In  addition  to  those  2  figures  that  you  have 

stifled  to  about  now,  was  there  some  additional 

ures  such  as  you  testified  about  to  the  1952  fiscal 

ar,  an  item  of  around  $4,000?  Is  there  such  an 

ditional  figure  for  the  current  fiscal  year  that  you 

ve  not  included  in  your  computation? 
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A.  No,  there  is  not.  You  see  you  have  the  full 
amount  of  Southwest  here,  the  figures  you  were 
talking  about  a  while  ago  were  on  the  United,  which 
takes  only  the  revolving  fund  certificate  from  the 
Southwest. 

Q.  Then  the  figure  that  you  have  given  me  is 
the  complete  total  so  far  as  you  know? 

A.  Yes,  that  is  approximate.  It  may  be  $300  one 
way  or  the  other  but  I  think  that  is  approximately  it. 

Q.  Do  you  have  the  reports  for  the  years  ending 
1951?  A.     1951? 

Q.  Would  you  refer  to  your  records  and  tell  me, 
if  you  will,  please,  what  the  figures  were  for  [158] 
the  difference  between  gross  business  and  gross  ex- 
pense for  the  combined  corporations  during  that  pe- 
riod ?  Have  you  got  those  figures  ? 

A.  You  have  one  of  the  reports  there.  I  will 
have  to  have  it.  United  shows  a  net  margin  of  $256,- 
715.41  and  to  other  members  of  Southwest  is 
$9,984.78,  giving  combined  total  $266,719. 

Q.     For  what  year  is  that? 

A.     Fiscal  year  ending  February  28,  1951. 

Q.  Does  that  figure  include  the  total  net  margin 
for  both  the  Southwest  and  the  United  and  other 
members,  as  you  expressed  it  ? 

A.     Yes,  it  does,  Mr.  Trask. 

Q.  Would  you  give  us  the  figures  for  1950  on 
the  same  basis?  Is  that  going  to  take  you  a  little 
time?  A.     Yes. 

Mr.  Trask:     If  the  Court  please,  may  I  call  him 
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ick  after  the  recess  for  the  purpose  of  giving  us 
tose  figures  and  on  now? 
The  Court :    Yes. 

Q.  Mr.  Wahmsley,  you  will  be  kind  enough  to 
impute  those  figures? 

A.  Yes,  I  will  be  glad  to  and  give  you  a  sched- 
e  on  each  year.  [159] 

Q.  While  you  are  still  on  the  stand,  there  are 
>me  other  questions  1  want  to  ask  and  particularly 
itli  respect  to  the  figures  that  you  have  given  me 
>r  the  current  year  ending  1952-53.  Were  there 
ly  patronage  refunds  or  dividends  declared  dur- 
[g  the  year  which  would  affect  the  total  that  you 
we  given  me  there? 

A.  Well,  there  is  a  refund  on  fertilizing  insec- 
cide  which  is  a  cash  refund. 

Q.     In  other  words  that  would  be  a  net  margin 
hich  would  otherwise  have  been  included  in  the 
1  to  '52  figure  that  is  not  reflected  in  that  figure, 
that  correct? 

A.  Well,  that  is  an  adjustment  in  price,  Mr. 
rask,  mainly  for  computation  purposes. 
Q.  Let  me  get  back  to  the  question.  That  is  in 
le  '52.  '52  net  margin  figures  for  the  entire  year, 
icre  is  included  a  figure  of  the  refunds  on  insecti- 
des  and  fertilizers,  was  there  not? 
A.     Yes,  sir. 

Q.     And   in    '52   and    '53   net   ma  ruins   you    had 
iken  that  figure  out,  is  that  correct? 
A.     Well,  both  years  reflect  according  to  the  same 
ractice  there. 
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Q.  Well,  just  answer  the  question.  In  [160] 
'52- '53  you  had  taken  that  figure  out,  had  you? 

A.     Yes,  and  likewise  I  had  taken  it  out  in  '51- '52. 

Q.  Well,  in  '52  and  '52  in  the  $389,000  figure, 
had  those  refunds  or  discounts  been  taken  out  1 

A.     Yes,  they  had. 

Q.  So  if  those  discounts  or  refunds  would  be 
added  to  the  '51  and  '52  figure,  how  much  would  it 
raise  that  above  the  approximately  $389,000  figure 
to  which  you  have  already  testified? 

A.  I  would  have  to  check  the  record  to  be  ac- 
curate. 

Q.  Would  you  do  that  during  the  recess  %  I  would 
like  to  have  those  figures  for  each  one  of  the  years. 

A.  Well,  I  don't  know  whether  I  can  get  it  or 
not  in  the  recess.  I  will  have  to  go  clear  down  to  the 
office  there  and  get  it,  Mr.  Trask,  but  I  think  we 
ought  to  bring  out  to  the  Court  here  that  for  in- 
stance you  relate  $151  a  ton  for  competitive  pur- 
poses and  at  the  end  of  60  days  why  you  refund 
$13  a  ton  which  is  a  price  adjustment  and  not  con- 
sidered in  your  margin  of  operation. 

Q.  That  same  method  of  doing  business  is  the 
co-operative  method  of  doing  business  [161] 
throughout,  is  it  not,  Mr.  Wahmsley? 

A.     That  is  right. 

Q.  And  you  do  that  through  all  of  your  opera- 
tions and  those  are  your  totals  that  are  reflected  by 
your  net  margin,  is  it  not,  is  that  not  a  fact  ? 

A.     No,  it  is  not  a  fact. 

Q.     Isn't  it  a  fact  that  your  method  of  doing 
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isiness,  your  operation,  is  that  you  charge  on  a 

irrent  competitive  level  and  then  your  margin  of 

rofit  you  discount  or  give  hack  to  your  members  of 

)ur  consumers   and  that  is  the  dividend   or  the 

mefit  they  derive  from  operating  as  a  co-operative 

>eration,  is  that  not  a  fact? 

A.     Well,  there  is  2  types.  In  other  words  there 

a  cash  refund  for  adjustment  in  price  to  our 
•dinary  required  margin,  and  then  there  is  the 
rvolving  fund  certificate  issued  at  the  end  of  the 
jar  out  of  the  margin  which  we  set  up  as  a  stand- 
•d  that  we  want  to  be  governed  by. 
Q.  In  both  instances,  Mr.  Wahmsley,  your  retail 
itlet  sells  to  a  consumer  at  a  competitive  price 
id  then  there  is  a  refund  to  the  consumer  in  the 
>rm  of  a  dividend  or  a  rebate  or  whatever  you  call 

that  creates  the  advantage  to  which  he  is  entitled 
3  a  member  of  the  Co-Op  whether  it  is  by  [162] 
tsh  or  credit  at  the  end  of  the  year,  is  that  not  a 
ict?  A.     That  is  right. 

0.     And  if  you  would  figure  your  cash  discount 

the  same  as  the  refund  on  the  other  merchandise 
lat  you  sell  only  you  handle  it  in  a  little  bit  differ- 
lt  manner,  is  that  not  a  fact  ? 
A.  No,  because  on  fertilize]-  insecticide  they  get 
Leir  revolving  fund  certificate  based  on  their  net 
iirchases  there  just  like  they  do  on  every  other 
em. 

Q.  But  insofar  as  this  particular  item  of  insec- 
cide  and  fertilizer  that  isn't  reflected  in  these  net 
targin  figures,  it  is  a  charge  that  is  made  to  the 
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consumer  at  a  competitive  price  and  then  a  cash 

refund  to  the  consumer  to  show  the  advantage  he 

gets  by  being  a  member  of  the  Co-Op,  is  that  not  a 

fact?  That  is  the  way  it  is  handled,  is  that  not  a 

fact? 

A.  Well,  that  is  true  but  the  reason  that  the 
price  at  the  time  of  this  cash  refund  is  set  at  that 
price  is  due  to  your  source  of  supply. 

Q.  Irrespective  of  the  reason  for  it,  in  either 
event,  in  the  revolving  fund  certificates  or  however 
you  call  them  which  are  returned  to  the  consumers 
at  the  end  of  the  year  and  the  cash  refund  [163] 
on  the  insecticides,  the  difference  between  the  sales 
price  which  is  originally  charged  and  your  cost  of 
operation,  is  your  margain,  as  you  call  it,  between 
gross  sales  and  cost,  is  that  not  a  fact? 

A.     That  is  right. 

Q.  And  by  excluding  from  the  year  1952  and 
from  the  year  1953  your  cash  refunds,  you  have  ex- 
cluded a  figure  which  would  ordinarily  be  reflected 
in  the  net  margin,  have  you  not?  A.     No. 

Q.  Let  me  go  on  to  something  else.  I  think  I 
have  in  general  what  you  have  in  mind. 

I  asked  you  also  to  produce  for  me,  Mr.  Wahms- 
ley, the  monthly  comparison  figures  for  the  months 
during  which  Mr.  Held  was  there  to  show  the  com- 
parative figures  for  those  months  he  was  there  and 
the  months  in  the  previous  year.  Have  you  produced 
those  figures?  A.     I  have. 

(Plaintiff's  Exhibit  10  marked  for  identifi- 
cation.) 
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Q.  Showing  you  Plaintiff's  10  for  identification, 
le  papers  that  are  fastened  under  this  fastener,  the 
)p  paper  which  is  headed,  "Monthly  Report  at  a 
rlance,  Month  of  February,  1953"— those  [164] 
>ver  the  monthly  reports  of  your  operations  during 
k>  period  Mr.  Held  was  there  and  for  the  year  pre- 
ious,  do  they  not?  A.     Yes,  they  do. 

Mr.  Trask:     Offer  them  in  evidence. 

Mr.  Laney:  May  I  ask  one  or  two  questions  on 
oir  dire? 

Q.  (By  Mr.  Laney) :  Is  all  of  this  just  confined 
)  a  showing  of  comparison  between  the  months 
hen  Mr.  Held  was  there  and  the  like  months  of 
le  previous  year  or  is  there  other  additional  data 
l  this? 

A.  That  is  a  complete  file,  Mr.  Laney,  month  by 
Lonth  since  March  1,  1950. 

Q.  And  all  of  this  is  necessary  to  show  what  that 
mrparison  is,  is  it? 

A.  Well,  I  don't  think  that  that  is  necessaiy.  I 
lean  you  can  take  the  sales  analysis  there  which 
ill  show  the  sales  for  the  current  year  and  the 
revious  year  in  the  same  month  and  operating  ex- 
enses  likewise. 

Q.     I  notice  some  looseleaf  in  these.  Are  these 

part  of  that? 

A.     No,  those  are  other  work  papers. 

Q.     Are  they  part  of  this?  [165]  A.     No. 

Mr.  Laney:  I  would  think,  may  it  please  the 
lourt,  this  man  can  summarize  the  data  and  give 
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it.  It  seems  there  is  a  lot  of  stuff  other  than  what  is 

needed  here. 

The  Court:     Yes. 

Q.  (By  Mr.  Trask) :  Mr.  Wahmsley,  would  you 
please  at  the  recess  segregate  from  those  or  make 
notes  so  that  you  can  testify  from  them  as  to  the 
gross  business  done  for  the  months  of  April,  May, 
and  June  and  July  of  1952,  those  being  the  months 
that  Mr.  Held  was  at  the  United  Producers  and 
Consumers  and  the  Southwest  as  manager  and  the  ! 
gross  sales  figures  for  the  same  months  in  the  pre- 
vious year,  the  1951  gross  sales  figures.  Are  those 
figures  all  contained  in  the  exhibit  which  has  just 
been  handed  to  you?  A.     Yes,  they  are. 

Q.     Can  you  give  it  to  us  quickly  right  now? 

The  Court:     We  will  have  a  recess. 

(A  brief  recess  was  taken.) 

Q.  Have  you  had  time  to  give  us  the  computa- 
tion on  the  total  net  margin  for  the  two  corpora- 
tions for  the  years  1950  and  1951  ? 

A.  No,  I  was  compiling  the  information  [166] 
on  the  gross  patronage  during  the  4  months  you 
asked  for. 

Q.     You  haven't  made  the  other  computation? 

A.     No,  I  have  not. 

Q.  Then  on  the  gross  business  done  during  the 
months  of  April,  May,  June  and  July  of  1951  as 
compared  to  April,  May,  June  and  July  of  1952, 
what  do  those  figures  show  on  a  comparative  basis? 
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'ave  you  written  those  out,  copied  them  from  the 

»cord  ?  A.     Yes,  I  have. 

(Plaintiff's  Exhibit  11  marked  for  identifi- 
cation.) 

Q.     Showing  you  Plaintiff's  11  for  identification 

-that    is   the    comparative    schedule   that    I   have 

;ked  you  to  prepare  during  the  recess  and  which 

)u  have  prepared  from  the  books  of  the  corpora- 

on  records. 

A.     Yes,  there  is  one  addition  there,  Mr.  Trask. 

put  March  on  there  in  addition  to  the  months  you 

iked  for. 

Mr.  Trask:     Offered  in  evidence. 

Mr.  Laney:     There  is  no  objection. 

(Plaintiff's  Exhibit  11  received  in  evidence.) 

Q.     Then  showing  you  Plaintiff's  11  in  evidence, 

Mr.  Wahmsley.  it  shows  that  for  April,  1951,  as 

mpared  to  April  of  1952  there  was  an  increase  in 

•oss  [167]  business,  does  it  not? 

A.     Yes,  it  does. 

Q.     And  for  May  there  was  an  increase  in  gross 

isiness?  A.     Yes,  there  was. 

Q.     In  June  of  1951  as  compared  to  June  of  1952 

ere  was  a  decline  of  less  than  $1,000  on  a  total  of 

•ound  $279,000?  A.     That  is  right. 

Q.     And  for  July  there  was  a  decline  of  around 

!3,000  out  of  a  total  of  $434,000,  is  that  correct? 

A.     That  is  rierht. 
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Q.  And  the  Southwest  Co-op  figures  on  a  com- 
parative basis  are  about  the  same  ratio  ? 

A.  Well,  you  see  your  United  Producers  are 
your  biggest  customer  in  the  Southwest  so  naturally 
as  United  Sales  go  up,  Southwest  automatically  in- 
crease. 

Q.  They  both  operate  in  the  same  ratio.  Mr. 
Wahmsley,  you  knew  at  the  time  of  your  meetings 
with  Mr.  Held  beginning  in  Chicago  and  on  through 
until  he  began  his  employment,  you  knew  that  he 
was  being  negotiated  with  for  a  contract  to  act  as 
manager,  did  you  not  ? 

A.  Well,  the  first  meeting,  Mr.  Trask,  I  think, 
was  mainly  interested  in  finding  out  if  Mr.  [168] 
Held  had  someone  he  could  recommend.  After  that 
point  I  think  negotiations  were  with  Mr.  Held  be- 
cause at  that  first  meeting  why  he  made  it  plain 
that  he  would  be  interested  in  looking  the  situation 
over. 

Q.  And  when  he  came  out  here  on  his  first  trip 
at  which  time  he  stated  that  he  was  not  interested 
and  went  back  you  knew  that  he  was  being  negoti- 
ated with  then  for  a  position  as  manager,  did  you 
not? 

A.  Well,  he  was  invited  out  to  look  over  the 
situation  and  see  if  he  could  be  interested  in  the 
position. 

Q.     As  manager?  A.     That  is  right. 

Q.  And  when  he  came  back  the  second  time  you 
knew  that  he  came  back  for  the  purpose  of  being 
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iterviewed  to  see  whether  the  corporation  could 

mploy  him  as  manager,  did  you  not? 

A.     That  is  right. 

Q.  And  when  he  met  on  the  various  occasions 
'ith  the  Board  of  Directors  and  with  you  and  with 
[r.  Smith,  separately  and  together,  you  knew  that 
ou  were  negotiating  with  him  on  the  basis  of  con- 
tact as  manager,  did  you  not  ?  A.     Yes,  I  did. 

Q.  And  he  said  on  several  occasions  to  you  and 
)  Mr.  Smith  in  your  presence  that  he  would  come 
ut  [169]  here  only  on  a  3-year  term,  did  he  not? 

A.     I  don't  remember  that,  Mr.  Trask. 

Q.  Don't  you,  as  a  matter  of  fact,  remember  the 
iscussion  of  a  3-year  term1?  A.     No,  I  do  not. 

Q.  Do  you  not  remember  ever  discussing  a  3-year 
inn? 

A.     No,  I  do  not.  We  discussed  several  terms. 

Q.     What  terms  did  you  discuss? 

A.  Well,  we  discussed  the  first  year  if  services 
'ere  satisfactory  then  it  should  be  on  a  basis — in 

continuing  basis,  but  I  don't  believe  that  we  ever 
ame  to  any  firm  understanding  as  to  the  term  of 
le  contract. 

Q.  Well,  I  am  not  asking  you  as  to  the  exact 
arm  of  the  contract  but  you  discussed  a  3-year  term 
f  the  contract,  did  you  not? 

A.     We  discussed — yes,  3  years  and  5  years. 

Q.  That  is  right,  and  you  also  discussed  a  $10,000 
nnual  salary,  did  you  not — fixed  salary? 

A.  Yes,  we  did;  we  discussed  a  $10,000  salary. 
\^e  discussed  an  $8,000  salary,  too. 
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Q.  And  you  discussed  a  percentage  of  the  net, 
did  you  not  ? 

A.  Of  the  net  margin,  yes,  we  did.  [170]  Like- 
wise that  was  discussed  from  2%  to  5%. 

Q.  When  did  you  first  learn  the  written  contract 
had  been  entered  into? 

A.     Sometime  in  March. 

Q.  Before  Mr.  Held  came  here  to  begin  his  em- 
ployment ?  A.     I  believe  so,  Mr.  Trask. 

Q.  As  a  matter  of  fact,  didn't  you  learn  about 
it,  didn't  you  know  that  a  copy  of  the  contract  was 
in  the  files  of  the  corporations  at  all  times  after 
March  7  when  Mr.  Smith  signed  it  on  behalf  of  the 
corporation  ? 

A.  Not  at  all  times  but  I  knew  after  that  period 
there  was  a  copy  in  the  files. 

Q.  And  you  had  read  it,  had  you  not,  before  Mr. 
Held  came  here  to  work  for  the  company? 

A.     Yes,  I  have  read  it. 

Q.  And  did  you  ever  make  any  objection  to  the 
terms  of  it  to  any  members  of  the  corporation  % 

A.  I  am  not  a  lawyer,  Mr.  Trask,  I  am  a  public 
accountant.  I  did  not  have  knowledge  of  the  fact 
that  I  was  authorized  to  negotiate  that  contract 
there.  I  could  not  take  exception  to  what  the  presi- 
dent had  done. 

Q.     You  never  made  any  objection  to  it?  [171] 

A.     No,  I  didn't. 

Q.     In  any  way? 

A.  I  had  no  basis  and  no  authority  to  take  ex- 
ception to  it. 
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Q.     Now,  did  I  understand  you  to  say   in   your 

jeting  witli   Mr.  Held  at  the  Arizona   Club  you 

in't  discuss  the  terms  of  employment,  that  was 

nply  a  social  visit? 

A.     We  discussed  the  possibilities  of  the  company 

d  I  would  say  possibly  something  in  the  way  of 

lployment  and  compensation  came  up  but   that 

is  not  the  main  topic  of  conversation. 

Q.     Well,  let  me  call  to  your  attention,  do  you 

call  when  your  deposition  was  taken  in  this  mat- 

r '.  A.    Yes,  I  do. 

Q.     And  I  asked  you — let  me  ask  you  if  these 

lestions  were  not  asked  and  these  answers  made, 

ginning  at  Page  18  of  the  deposition: 

"Q.     Do  you  recall  a  meeting  with  Mr.  Held  at 

e  Arizona  Club?  A.     Yes,  I  do. 

"Q.     When  was  that? 

"A.     I  don't  remember  the  exact  date  but  it  was 

the  neighborhood  of  this  period  early  in  [172] 
arch. 

"Q.    Who  was  present  at  that? 
"A.     Mr.  Smith,  no  just  Mr.  Held  and  myself,  I 
ilieve. 

"Q.  Did  you  and  Mr.  Held  at  that  time  have 
ly  discussion  with  respect  to  the  terms  of  employ- 
ent?  A.     Yes,  we  discussed  it. 

"Q.  Did  you  discuss  compensation  at  that  time? 
"A.     Yes,  we  did. 

"Q.     Did  you  discuss  his  official  duties? 
"A.     Not  to  any  great  degree,  Mr.  Trask. 

"Q.     Did  you  discuss  at  that  time  whether  or  not 
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he  would  have  the  right  to  employ  and  discharge 

other  employees? 

"A.  Well,  we  discussed  it  to  this  extent,  that  I 
made  the  opinion  that  for  a  manager  he  should  have 
the  right  to  handle  his  employees  and  that  he  should 
have  the  right  to  hire  and  fire  with  cause." 

Q.  Those  questions  were  asked  you  at  the  time 
of  the  deposition  and  those  answers  were  given? 

A.     Yes,  that  is  right. 

Q.  Now,  with  your  memory  thus  refreshed,  do 
you  now  recall  that  you  did  discuss  the  terms  of 
employment  [173]  to  that  extent  at  your  meeting 
with  Mr.  Held  ? 

A.  I  would  say  yes,  Mr.  Trask,  but  I  still  con- 
tend that  the  basis  of  our  conversation  at  that  meet- 
ing was  not  his  employment,  it  was  based  on  what 
the  company  could  do  and  the  possibilities  of  the 
company,  it  was  not  entirely  on  the  employment 
angle. 

Q.  Actually  you  have  never  had  any  substantial 
objection  to  the  contract  even  as  it  exists  at  the 
present  time,  have  you,  Mr.  Wahmsley? 

A.     Yes,  I  have. 

Q.     What  was  that  objection? 

A.  Because  there  is  no  basis  of  termination  or 
no  escape  clause  for  either  party  in  there. 

Q.  And  what  clause  do  you  think  should  be 
there  \ 

A.  Well,  it  should  provide  for  some  termination 
if  not  satisfactory,  the  services  of  the  employee; 
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kewise  if  he  is  not  satisfied  with  the  company  he 
lould  not  be  held. 

Q.  In  other  words,  it  should  be  a  contract  for  3 
ears  terminable  by  either  party  if  the  services  are 
E>t  satisfactory,  is  that  your  interpretation  of  what 
3u  would  like  to  have? 

A.     Specified    notice    of    termination    with    the 
icans  in  which  it  could  be  terminated  and  the  dam- 
*es  [174]  to  either  party. 
Q.     And  damages  to  either  party? 
A.     That  is  right. 

Q.     Oh,  I  see.  Just  a  contract  for  3  years  termina- 
e  if  either  party  is  not  satisfied  wouldn't  be  much 
?  a  contract  would  it,  Mr.  Wahmsley? 
A.     Well,  if  you  will  take  the  contract  of  Mr. 

eld.  that  Mr.  Held  dictated  his  contract  from 

Q.     Just  answer  my  question,  please.  If  you  have 

contract  for  3  years 

Mr.  Laney:     I  think  he  is  answering  it. 

Q.     It  would  be  terminable  upon  dissatisfaction 

■  either  party — that  wouldn't  be  much  of  a  contract 

ther  for  the  corporation  to  rely  upon  or  for  the 

dividual  to  rely  upon,  would  it,  Mr.  Wahmsley? 

A.     That   is  a   normal  contract  of  employment, 

r.  Trask. 

Q.     So    neither    the    employee    nor    corporation 

ould   know   from   day   to   day   or   hour   to    hour 

hether  the  employee  had  a  job  or  the  company  had 

i  employee? 

A.     If    their    services    were    satisfactory    they 

ouldn't  have  to  be  concerned  about  that. 
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Mr.  Trask:     I  believe  that  is  all.  [175] 

Direct  Examination 
By  Mr.  Laney: 

Q.  Mr.  Wahmsley,  these  figures  that  you  gave, 
the  approximately  $400,000  and  then  I  take  it  for 
the  year  ending  in  February  of  1952 — what  do  you 
call  that?  Do  you  call  that  margin  or  what? 

A.     Net  margin,  yes. 

Q.  Well,  now,  counsel  has  used  with  you  appar- 
ently interchangeably  the  term  net  income.  In  the 
books  and  records  of  the  company  in  the  parlance  of 
co-operatives  are  those  2  the  same? 

A.  No,  they  are  not.  The  net  income  is  the 
amount  that  you  report  for  tax  purposes. 

Q.     And  that  comes  from  what? 

A.  From  the  non-member  business.  The  remain- 
ing net  margin  is  distributed  to  the  members  in 
proportion  to  their  purchases. 

Q.  And  then  this  margin,  I  will  ask  you  whether 
the  company  is  under  contract,  that  the  members  are 
simply  advancing  that  money  to  the  company  for 
its  use? 

Mr.  Trask:  I  object.  It  calls  for  a  legal  conclu- 
sion. It  may  be  determined  by  the  bylaws,  the 
articles,  but  not  by  this  witness,  I  submit,  if  the 
Court  please. 

Q.  Well,  are  you  familiar  with  the  bylaws  [176] 
in  that  respect? 

A.     Yes,    I    am   familiar  with  the  bylaws  and   T 
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also   familiar   with   the  contractual   obligation 
it  they  make  at  the  beginning  of  each  year  for 

purposes.    I  advise  that  they  make  the  contracl 
tin-  first  board  meeting. 

^).     And  in  substance  what  do  they  agree  to? 
dr.  Trask:     If  the  Court  please,  I  believe  the 
itract  is  the  best  evidence, 
rhe  Court :     I  think  so. 

}.  I  call  your  attention  to  the  minute  book  of 
ited  Producers  and  Consumers  Co-operative  and 
rticularly  to  the  minutes  of  the  meeting  of  Febru- 
-  21  of  1952  and  T  will  ask  you  to  state  whether 
i  are  familiar  with  and  know  those  to  be  the 
lutes  and  especially  the  resolution  appertaining 
what  we  are  talking  about  I  A.     Yes,  it  is. 

J.     Now,  I  will  ask  you  to  read  that  resolution 

0  the  record. 

V.  Upon  a  motion  of  Mr.  Collier  duly  seconded 
Mr.  Essley,  the  following  resolution  of  the  Board 
Directors  was  unanimously  adopted:  Be  it  re- 
ved  that  a  record  of  business  done  with  patrons 
>m  and  after  [177]  March  1,  1952,  shall  be  main- 
ned  and  at  the  close  of  this  association's  fiscal 
ir  the  net  savings  for  the  year  shall  be  credited  to 
:  patrons  on  the  books  of  this  Association  in  pro- 
L-tion  to  their  patronage.  Such  credit  shall  repre- 
it  liabilities  of  this  corporation  as  of  the  close  of 
!  fiscal  year  and  be  subject  to  the  provisions  of 
tide  19  of  the  Bylaws  of  this  Association  provid- 

1  for  a  revolving  fund  as  therein  provided. 
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Q.  And  I  will  ask  you  whether  that  same  resolu- 
tion has  been  passed  since  then  in  1953  ? 

A.     Yes,  it  has. 

Q.     And  was  it  before  that  in  1951 1 

A.  Yes,  for  tax  purposes  that  is  a  very  control- 
ling factor.  The  contract  has  to  be  made  at  the  be- 
ginning of  the  year. 

Q.  Now,  opposing  counsel  in  their  subpoena  di- 
rected you  in  addition  to  what  they  talked  about — 
any  income  tax  returns  or  information  returns  filed 
by  the  United  Producers  and  Consumers  Co-Opera- 
tive  and  the  Southwest  filed  were1  either  State  oi 
Arizona,  or  U.  S.  for  the  years  1948  to  1952,  in- 
clusive. Now  as  a  sample  how  about  that  filed  for 
1952?  Is  that  the  last  you  have?  [178] 

A.  Well,  the  last  I  have  on  Southwest  is  Febru- 
ary 28,  1953,  which  would  be  the  1952  fiscal  year. 

Q.     And  have  you  that  here  ?  A.     Yes,  sir. 

Q.  Does  that  in  any  place  speak  of  the  income — 
net  income?  A.     Yes,  it  shows  net  income. 

Q.  And  was  there  any  net  income  as  to  South- 
west Co-operative  Wholesale? 

A.     No,  there  was  not. 

Q.  And  then  have  you  the  tax  return  for  the 
year  1952  of  the  United  Producers  and  Consumers 
Co-operative  ? 

A.  That  has  not  been  filed.  I  have  the  one  for 
the  fiscal  year  1951  which  was  February  29,  1952. 

Q.     Does  that  speak  of  the  net  income? 

A.    Yes,  it  does. 

Q.     And  what  was  the  amount  of  the  net  income 
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>r  that  year,  that  was  the  year  1951 — what  was  the 
nount  of  the  net  income  1  A.    $21,760.60. 

Q.  And  you  Bay  you  haven't  worked  it  up  for  the 
Mtr  1952  for  that  company0? 

A.  No,  we  don't  rile  a  tax  return  until  the  audit 
completed.  [179] 

Q.  Now  counsel  asked  you  ahout  the  meeting 
hen  you  took  Mr.  Held  to  dinner  at  the  Arizona 
ln)>.  X<»w  when  was  that  with  respect  to  the  time 
lat  you  now  have  learned  Mr.  Held  and  Mr.  Smith 

id  signed  this  contract  ?  A.     That  was 

Q.     Well  before  or  after? 
A.     It  would  have  been  before,  Mr.  Laney. 
Q.     Then  on  what  date  was  that  if  it  was  in  the 
ening0?   Just  search  your  memory  and  find  out. 
A.     Well.  T  am  not  sure.   They  testified  it  was  on 
arch  7  and  T  was  just  assuming  it  was  but  it  might 
iw  been  on  the  6th.  as  I  stated  in  my  first  testi- 
lony. 

Q.  Assuming  that  the  contract  was  signed  by 
[r.  Smith  at  something  like  5:30  on  March  7,  was 
lis  meeting  before  or  after  that0? 
A.  Well,  it  was  the  day  before,  Mr.  Laney,  be- 
uise  I  didn't  see  Mr.  Held  after  that  contract  was 
lined.  He  left  immediately  on  the  plane. 
Q.  I  will  ask  you  whether  at  that  meeting  you 
nd  Mr.  Held  ever  came  to  any  agreement  in  your 
wn  minds  as  to  the  terms  of  the  contract  and  the 
mgth  of  it0?  A.     No,  we  did  not. 

Q.  And  did  he  and  Mr.  Smith  ever  at  any  [180] 
me  in  your  presence,  say  at  the  meeting  at  the 
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Westward  Ho  some  time  a  little  before  that — come 

to  any  agreement  on  the  terms  of  the  contract? 

A.     No,  sir. 

Q.  As  you  have  now  learned,  Mr.  Smith  had 
signed  this  contract,  Plaintiff's  Exhibit  1,  and  given 
the  2  signed  copies  to  Mr.  Held.  Now  in  that,  be- 
fore that  and  from  the  time  of  the  meeting  of  March 
6,  when  the  resolution  was  passed  authorizing  the 
employment  of  Held,  from  that  time  until  that  con- 
tract was  signed  I  will  ask  you  whether  you  were 
available  so  that  they  could  have  consulted  you  if 
they  wanted  to?  A.     Yes,  I  was. 

Q.     And  did  they  consult  you  at  all? 

A.     No,  they  did  not. 

Q.  Did  you  ever  at  any  time  agree  with  Held 
or  with  anyone  else  to  the  terms  of  that  contract 
which  is  Plaintiff's  Exhibit  1? 

A.     No,  I  did  not. 

Q.  Now,  when  you  say  you  saw  that  contract — 
early  in  April,  I  believe  you  first  saw  it,  you  said  ? 

A.     No,   I  saw  it,   Mr.   Laney,   in  March   [181] 

Q.     Now,  you  saw  that  about  when?  [181] 

A.  Oh,  I  would  say  around  the  9th  or  10th,  11th 
of  March. 

Q.  Now,  at  that  time  did  you  have  any  knowl- 
edge that  you  had  been  delegated  the  authority  or 
the  duty  to  negotiate  that  or  pass  on  it  ? 

A.     No,  I  did  not. 

Q.     If  they  had  consulted  you  would  you   have 
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freed   to   a   3-year   contract    without    any   escape 
wise  \  A.     No,  I  would  not. 

Mr.  Trask:  ('alls  for  speculation. 
Q.  In  asking  you  about  why  you  objected,  you 
ai-ted  to  answer  about  what  Mr.  Held — the  sample 
ntract  that  he  produced  here  that  he  said  was 
hat  lie  had  along  with  him  and  dictated  from, 
laintiff's  D  for  identification — I  will  ask  that  be 
arked  in  evidence,  it  was  for  identification. 

(Defendant's  Exhibit  I)  received  in  evidence.) 

Q.  Concerning  what  you  were  about  to  answer 
)out  the  escape  clause,  I  will  ask  you  to  state 
hether  or  not  something  of  that  sort  is  embodied  in 
ection  11  of  that  contract? 

Mr.  Trask  :  The  exhibit  is  the  best  evidence  as  to 
hat  it  contains. 

M  i .  Laney :  Defendant's  counsel  was  asking  what 
3  objected  to  and  if  he  thought  any  contract  [182] 

ight  to  be 

The  Court :     T  know,  but  I  believe  this  is  wasting 
le  Court's  time. 
Mr.  Laney:     Very  well. 

Q.  Now,  when  counsel  brought  out  from  you  that 
lere  was  no  escape  clause  in  that  contract;  when 
id  you  first  raise  that  point?  He  asked  you  if  you 
rer  objected? 

A.  On  the  meeting  of  May  27  when  I  read  the 
mtract  to  that  informal  meeting  of  the  Hoard  of 
irectors,  T  pointed  out  at  that  time  that  there  was 
o  provision  for  cancellation  on  either  part  and  that 
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I  did  not  think  that  anyone  should  enter  into  a  con- 
tract where  there  is  no  provision  for  either  party 
to  get  out.  It  works  to  the  disadvantage  of 

Mr.  Trask:  Object  to  the  witness  continuing  a 
voluntary  answer  that  is  non-responsive.  Move  it 
be  stricken. 

The  Court :     It  may  be. 

Q.  Now,  opposing  counsel  got  you  to  compute 
certain  figures  from  your  report  on  a  yellow  sheet 
of  paper  which  showed  that  during  April  and  May 
there  was  some  increase  in  the  business  of  both  com- 
panies in  the  year  1952,  over  and  above  that  in  the 
year  1951.  I  will  ask  you  to  state  whether  this  was 
that  same  trend  [183]  in  March  before  Mr.  Held 
came  here.   Is  that  true  or  not  % 

A.     Yes,  that  is  true. 

Q.  Well  now,  what  figures  was  for  March  of 
1951?  A.     $289,176.76. 

Q.     What  for  the  year  1952  f 

A.     $305,798.59. 

Q.     Do  you  know  why  there  was  that  trend? 

Mr.  Trask:  I  object.  It  calls  for  an  opinion  and 
conclusion. 

Mr.  Laney:  What  was  the  condition  as  regards 
cotton? 

The  Court:     That  doesn't  make  any  difference. 

Mr.  Laney :     That  is  all. 

Mr.  Trask:  I  have  no  further  questions  of  the 
witness  except  that  I  would  like  to  have  the  figures 
that  I  have  previously  asked  the  witness  for.  That 
is,  the  net  margins  for  the  years  1950  and  1951  and 
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would  like  to  have  the  figures  for  the  net  margins 

i  sales  of  insecticides  about  which  the  witness  has 

st  i  tied  were  not  included  in  the  net  annual  figures 

cause  they  were  considered  cash  discounts  rather 

an  customer  discounts  and  subject  to  getting  those 

jures  [184]  1  would  like  to  discuss  them  with  the 

itness. 

The  Court :     All  right. 

The  Witness:     May  I  ask  if  you  want  that  for 

th  years,  do  you  not? 

Mr.  Trask:     Yes,  I  would  like  to  have  the  net 

argin  figures  for  the  years  1950  and  1951.    T  be- 

ive  you  have  given  it  for  1952  and  '53.   And  also  I 

mid  like  to  have  the  figures  of  the  net  margins 

the  cash  discounts  on  the  insecticides  concerning 
lich  you  testified  for  all  4  years. 
The  Witness:  For  all  4  years'? 
Mr.  Trask:  Yes.  Subject  to  that  testimony,  if 
ur  Honor  please,  the  plaintiff  is  about  ready  to 
st.  Before  the  plaintiff  rests,  the  plaintiff  moves 
e  Court  for  an  order  granting  a  trial  amendment 

to  the  method  of  stating  the  damages  although 
unsel  feels  the  complaint  is  sufficient  lest  there  be 
y  objection  as  indicated  by  counsel  for  the  de- 
ndant,  the  plaintiff  before  resting,  moves  to  amend 
e  prayer  of  the  complaint  and  the  paragraph  ai- 
ding damages  to  conform  to  the  evidence  to  show 
at  the  plaintiff  prays  for  damages  for  loss  of 
nefits  under  the  contract  in  the  sum  of  approxi- 
ately  $22,000  and  for  special  damages  for  travel 
(1  expense  of  travel  at  $454,  for  moving  expense 
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$500,  and  for  damages  for  forfeiture  of  [185]  the 

contract  on  the  purchase  of  a  house  in  the  sum  of 

$2100. 

Mr.  Laney :  May  it  please  the  Court,  the  defense 
objects  to  that,  under  Rule  9  of  the  Rules  provides 
that  when  the  items  of  special  damages  are  claimed, 
they  shall  be  specifically  stated. 

(Argument  to  the  Court.) 

The  Court:     Motion  is  granted. 
Mr.  Trask:     The  plaintiff  rests. 

D.  O.  ESSLEY 

a  witness  called  by  and  on  behalf  of  the  Defendant, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  business  ?  A.     Farmer. 

Q.  I  will  ask  you  whether  you  are  connected 
with  the  United  Producers  and  Consumers  Co-op- 
erative and  Southwest  Co-operative  Wholesaled 

A.     I  am. 

Q.     And  in  what  capacity? 

A.     Presently  that  of  president. 

Q.     President  of  each  company  %  A.     Yes. 

Q.  And  a  member  of  the  Board  of  [186]  Di- 
rectors'? A.     That  is  right. 

Q.     Who  was  the  president  just  before  you? 

A.    Walter  L.  Smith. 
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Q.     Is  Mr.  Smith  living  or  dead? 

A.     He  is  not  living. 

Q.  Do  you  recall  at  this  time  the  date  when  he 
ied? 

A.     I  believe  it  was  the  25th  of  March. 

Q.     1952?  A.     1952,  yes. 

Q.  I  will  ask  you  whether  you  were  present  at 
le  board  meeting,  Board  of  Directors  of  the  2  com- 
anies,  that  was  held  on  March  6,  of  1952.  That  has 
een  mentioned  here,  the  meeting  in  which  there 
as  some  resolution  about  employment  of  Mr.  Held. 
Vere  you  present  at  that  time  ? 

A.     Yes,  I  was  there. 

Q.  And  at  that  time  was  Mr.  Smith  president 
f  the  corporations?  A.     Yes. 

Q.     And  were  you  a  board  member? 

A.     Yes. 

Q.     Of  each?  A.     Yes. 

Q.  Now  I  call  your  attention  to  the  [187]  resolu- 
.on  that  has  been  shown  in  evidence  here  stating 
aat  Mr.  Smith  and  Mr.  Wahmsley  are  authorized 
3  employ  Mr.  Held  as  general  manager  and  work 
ut  the  terms  of  his  employment.  Do  you  recall 
rhether  that  resolution  was  passed  at  that  meeting? 

A.     Yes,  it  was. 

Q.  And  I  will  ask  you  whether  there  was  any 
ther  resolution  about  the  employment  of  Mr.  Hold 
ther  than  that  passed  at  that  meeting? 

A.     I  believe  not. 

Q.  I  will  ask  you  whether  the  Board  of  Direc- 
ts came  to  any  agreement  about  the  employment 
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of  Mr.  Held  other  than  expressed  in  that  resolution 

A.  I  think  there  may  have  been  some  discussioi 
relative  to  the  compensation  only. 

Q.  But  you  did  agree  on  it  or  anybody  agre< 
on  it? 

A.  They  were  not  bound  to  any  particular  figun 
that  I  remember  of. 

Mr.  Trask:  I  object  to  the  witness'  answer  tha 
they  were  not  bound  as  not  responsive. 

The  Court:     I  don't  know  who  he  means  by  they 

Q.  Did  you  agree  to  any  term  of  employ  men 
for  Mr.  Held  there  at  that  meeting  ?  [188] 

A.     No. 

Q.  And  did  you  agree  to  any  employment  o: 
him  in  any  way  contrary  to  the  bylaws? 

A.     I  don't  think  so. 

Q.  And  then  when  you  authorized  Mr.  Smitl 
and  Mr.  Wahmsley  to  employ  him  and  work  out  tin 
terms  of  the  employment,  did  you  in  any  way  agrej 
or  bind  them  as  to  what  the  terms  of  the  employ 
ment  should  be  \ 

Mr.  Trask:  Just  a  minute.  Object  to  counsel's 
question.   All  of  them  are  leading  and  suggestive. 

The  Court :     Every  one. 

Q.  Did  you  state  or  agree  that  Mr.  Smith  anc 
Mr.  Wahmsley  could  make  a  contract  for  threj 
years  i 

Mr.  Trask:     Same  objection. 

The  Court:  Same  ruling.  This  witness  was  pred 
ent.  Let's  have  him  tell  us  what  was  talked  ahoii 
there. 
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Q.  Will  you  go  ahead  and  tell  us  what  your 
Bt  remembrance  is  of  how  it  came  up  and  how 
u  delegated  tins  to  Smith  and  Wahmsley. 
A.  I  think  we  had  some  discussion  regarding 
mpensation.  That  is  all  I  remember  of,  but  no 
critic  figures  were  set. 

Q.  Why  did  you  delegate  it  to  Smith  and 
ahmsley  \  [189] 

A.  Because  we  thought  they  could  deal  with  him 
tter  than  the  whole  board.  The  whole  board 
uldn't  get  together  and  deal  with  him  very  well. 
easier  done  to  have  a  couple  of  men  go  and  talk 
th  him. 

Q.     After    Mr.    Smith's   death,    when    were   you 
jcted  as  president  of  the  two  companies? 
A.     I  believe  about  April  3. 
Q.     When  did  you  first  see  a  copy  of  this  con- 
net  which  is  in  evidence  as  Plaintiff's  Exhibit  1? 
A.     I  don't  remember  the  date.    It  w^as  a  little 
ne  after  that  that  I  had  seen  a  copy  of  that. 
Q.     Well  at  that  time  did  you  have  any  knowl- 
ge  that  they  had  not  consulted   Mr.   Wahmsley 
•out  it .'  A.     No,  I  did  not. 

Q.     When  was  it  you  first  discovered  that  Smith 
id  Held  hadn't  consulted  Wahmsley  about  this  ( 
A.     I  don't  remember  the  date.  It  was  some  little 
ne  after  that,  however. 

Q.  Do  you  remember  the  directors  meeting  that 
ey  termed  an  informal  meeting  which  was  held 
arch  27,  1952?    Do  you  remember  the  informal 
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meeting  that  was  held  on  May  27,  1952,  what  they 

called  an  informal  meeting?  [190] 

A.     Yes,  I  do. 

Q.     Who  called  that  meeting? 

A.  I  think  that  I  was  responsible  for  that  meet- 
ing. 

Q.  And  I  will  ask  you  whether,  if  you  know,  Mr. 
Knox's  home  was  phoned  about  it  to  give  notice 
of  it? 

A.  I  couldn't  say,  of  course.  I  understood  it 
was,  but  I  don't  know. 

Mr.  Trask:     May  the  answer  be  stricken? 

The  Court:     It  may  be. 

Q.     Did  you  direct 

The  Court:     It  wouldn't  make  any  difference. 

Q.  When  with  respect  to  that  meeting  was  it 
that  you  first  discovered  that  Mr.  Wahmsley  hadn't 
been  consulted  in  the  formulation  of  this  contract? 

A.  Well,  I  think  along  about  that  time  I  had 
learned  something  about  that. 

Q.  Well,  now  after  you  were  elected  as  presi- 
dent of  the  Board  there  as  you  say,  about  April  3, 
were  you  able  to  find  from  then  on  to  what  extent 
were  you  able  to  find  Mr.  Held  there  on  the  job? 

A.  Well,  I  didn't  see  him  very  many  times,  [191] 
maybe  two  or  three  times  during  the  time  he  was 
there. 

Q.     And  how  often  would  you  be  there? 

A.     Something  like 

Q.     How  many  times  a  week? 

A.     Two  or  three  times  a  week. 
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Q.     And  then  when  lie  left    for  the  east,  as  he 

id,  about  May  25,  I  will  ask  you  whether  he  noti- 

(1  you  thai  he  was  going  out  of  town  I 

A.     No,  I  didn't  know  about  that. 

Q.     And  did  you  try  to  see  him  right  the  next 

A.     I   think  it  was  the  next  day  I  was  in  there. 
The  Court:     Did  you  know  he  was  out  of  town? 
The  Witness:     No,  I  didn't  know. 
The  Court:     K\\   right.    We   will   suspend  until 
30  o'clock. 

(Whereupon,    the    regular    noon    recess    was 
taken.)  [192] 

I).  O.  ESSLEY 
sinned  the  stand  and  testified  further  as  follows: 

Direct  Examination 
(Continued) 
y  Mr.  Laney : 

Q.  Now,  Mr.  Essley,  you  heard  the  testimony 
Mr.  Knox  to  the  effect  that  at  this  hoard  meet- 
g  of  March  6,  1952,  Mr.  Held  stated  that  he  would 
ily  consider  the  job  as  manager  on  an  uncondi- 
mal  3-year  term.  Did  you  hear  any  such  state- 
ent  made  at  that  time?  A.     No,  I  did  not. 

Q.  You  heard  the  testimony  of  Mr.  Knox  to  the 
feet  that  they  agreed  there  at  the  board  meeting 
at  Smith  and  Wahmsley  could  employ  him  for  a 
iriod  anything  up  to  well,  a  period  of  three  years 
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in  any  percentage  up  to  5%.  Did  you  hear  any  such 

agreement  at  all? 

A.     I  didn't  quite  get  your  question. 

Q.  You  heard  the  testimony  of  Mr.  Knox  to  the 
effect  that  at  this  particular  board  meeting,  March 
6,  1952,  it  was  agreed  by  the  board  members  that 
Mr.  Held  would  be  employed  for  three  years.  Was 
there  any  such  agreement? 

Mr.  Trask:  Object  to  the  form  of  [193]  the 
question.  I  don't  believe  that  is  the  testimony.  He 
repeatedly  asked  if  he  agreed  and  he  said  they 
didn't  disagree.  I  think  that  was  the  testimony 
all  the  way  through. 

Q.  Was  it  in  any  way  stated  that  that  was  to  be 
the  term  of  employment  there? 

A.     I  think  not. 

Q.  Was  it  in  any  way  stated  there  that  anything 
up  to  5%  of  the  net  would  be  agreeable  ? 

Mr.  Trask:     Object  to  the  question  as  leading. 

Mr.  Laney:  We  are  proving  a  negative,  if  it 
please  the  Court.  We  are  asking  him  if  that  was 
said. 

The  Court:  He  was  there.  He  ought  to  be  able 
to  tell  it. 

Mr.  Laney:  Now,  we  are  proving  what  wasn't 
said. 

The  Court:  Well  all  right,  go  ahead.  Was  it  dis- 
cussed, this  matter  of  percentage,  between  you  ? 

The  Witness:    Yes. 

The  Court:    What  was  said  about  it? 

The  Witness:     Well  nothing  definite. 
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The  Court:  I  know,  but  what  was  said?  [194] 
hat  is  your  conclusion,  whether  it  was  definite  or 
>t,  tell  us  what  was  said  about  it. 
The  Witness:  I  think  that  something  was  said 
>«»ut  $8,000  and  something  said  about  maybe  $7,000, 
mething  about  $10,000  and  something  about  2% 
ter  the  first  year  and  might  have  been  something 
id  about  57c,  but  I  think  that  these  two  men 
ho  were  delegated  to  negotiate  with  Mr.  Held — 
think  they  were  given  no  specific  instructions  as 
just  what  it  was  to  be. 

Q.     Now,  at   the  time   of  this  meeting  of  June 
),  1953,  did  you  vote  for  this  resolution  declaring 
r.  Held's  purported  employment  at  an  end?   Just 
hether  you  did  or  did  not  vote  in  favor  of  it. 
A.     Of  course  I  happen  to  be  the  chairman. 
Q.     You  didn't  vote.    Well,  now  will  you  state 
hy  you  were,  if  you  were,  in  favor  of  declaring 
s  employment  at  an  end? 
A.     Yes,  I  favored  that. 
Q.     Why? 

Mr.  Trask:  Object,  if  the  Court  please.  No  bear- 
g  on  the  issues  here. 

The  Court:  Oh  it  may,  go  ahead.  Y"ou  may 
iswer. 

A.  I  just  didn't  think  that  Mr.  Held  was  the 
an  that  we  wanted.  Nothing  personal  against  him, 
it  I  [195]  just  didn't  think  that  he  was  the  man 
lat  we  needed  for  the  place,  didn't  think  he  was 
ring  the  job  that  we  wanted  done. 
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Q.  What  did  you  notice  as  to  whether  he  was 
there  on  the  job  or  taking  anjr  interest  in  it? 

Mr.  Trask:  Again  I  object  to  counsel's  leading 
the  witness. 

The  Court:     Yes. 

Q.  I  will  ask  you  to  state  about  how  often  you 
were  there  at  the  plant  during  this  2%  months — 2 
months  and  20  days  that  Mr.  Held  was  there  ? 

A.  I  think  on  an  average  of  probably  2  to  3 
times  a  week. 

Q.  How  many  times  did  you  ever  see  Mr.  Held 
there  aside  from  the  3  board  meetings  that  have 
been  testified  to? 

A.     I  believe  not  to  exceed  3  times. 

Q.  I  will  ask  you  whether  anyone  knew  where 
he  was  ? 

Mr.  Trask:     Object  to  the  form  of  that  question. 

The  Court :  Well,  somebody  knew ;  he  himself,  I 
guess. 

Q.  Did  you  make  any  inquiry  to  try  to  find  out 
where  he  was  %  [196] 

A.     Yes,  I  asked  at  times  where  he  was. 

Q.     Could  you  find  out?  A.     No. 

Q.  And  whom  did  you  ask?  Whom  did  you  ask 
as  to  where  he  was  ? 

A.     The  secretary,  our  assistant  secretary. 

0.  Did  you  ever  talk  with  the  telephone  operator 
about  it  or  not? 

Mr.  Trask  :     Object  to  it,  leading. 

The  Court :     Yes. 

Q.     You  heard  the  testimony  of  Mr.  Held  that 
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uring  some  week  he  was  calling  on  the  board  mem- 

ers.   Did  he  ever  call  on  you  at  your  farm1? 

A.     Yes. 

Q.     How  many  times  did  he  call? 

A.     I  believe  about  2  times. 

Q.     And  what  did  he  talk  about? 

A.  Well,  I  think  his  first  visit  was  just  more  or 
iss  a  friendly  call.  Then  on  his  second  visit  we 
ere  discussing  something  with  regard  to  the  ferti- 
zer  plant  and  also  with  regard  to  employing  a  man 
)  head  the  fertilizer  department. 

Q.  And  when  was  that,  about,  with  respect  to 
hen  he  first  came  there  on  April  1,  as  near  as  you 
m  figure  !  [197] 

A.  Well,  1  think  the  first  visit  was  not  too  long 
'ter  the  1st  of  April.  The  second  must  have  been 
ong  in  May.    I  don't  recall  the  date. 

Q.  I  will  ask  you  to  state  about  how  many  times 
m  tried  to  find  Mr.  Held  there  at  the  place  of 
isiness  or  the  plant  and  were  unable  to? 

A.     Ob.  maybe  once  or  twice. 

Mr.  Laney:     You  may  take  the  witness. 

Cross-Examination 
y  Mr.  Trask : 

Q.  Then  as  I  understand  it,  Mr.  Essley,  at  the 
eeting  when  you  determined  that  you  were  going 
>  vote  to  terminate  his  contract  you  just  decided 
lat  you  had  had  a  change  of  mind  as  to  whether 
?  was  the  right  man  or  not.    That  is  your  position, 

it  not?  A.     Yerv  largely  true,  I  think. 
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Q.  With  respect  to  the  legality  of  this  contract 
did  you  testify  that  you  first  saw  this  contract 
shortly  after  March  6,  1952? 

A.  No,  that  was  in  April,  probably  the  10th, 
15th  of  April,  something  like  that  when  I  first 
saw  it. 

Q.  That  was  the  first  time  you  had  seen  the  con- 
tract? 

A.  Yes,  might  have  been  a  little  earlier  than 
that. 

Q.  Might  have  been  around  the  1st  of  [198] 
April,  sometime? 

A.     Probably  not  before  the  10th. 

Q.  And  did  you  make  any  objection  to  the  con- 
tract at  that  time? 

A.     No,  I  don't  know  that  I  did. 

Q.  You  were  then  the  president  of  the  corpora- 
tion? A.     That  is  right,  after  April  3. 

Q.  Was  Mr.  Wahmsley  at  the  meeting  at  which 
he  was  authorized  as  you  testified  to  participate  in 
the  negotiations  and  work  out  the  details? 

A.  I  think  maybe  he  was  at  the  beginning  of 
the  meeting  but  was  excluded  before  the  action  with 
reference  to  the  particular  question  came  up. 

Q.  In  other  words,  your  testimony  is  that  your 
best  memory  of  it  now  is  that  he  was  discussed 
before  the  action  was  taken  authorizing  him  to  paw 
ticipate  in  the  negotiations?  A.     Yes. 

Q.     You  were  president  at  that  time? 

A.     Yes. 
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Q.  Did  you  ever  take  any  steps  to  inform  him 
Kit  he  was  one  of  the  ones  to  negotiate? 

A.     T  don't  know  that  I  did. 

Q.     Did  you  instruct  anyone  else  to [199] 

A.     I  believe  not. 

Q.  If  you  were  depending  upon  him  to  do  it 
idn't  you  think  it  wTas  important  to  see  that  he 
id  know  that  he  was  supposed  to? 

A.     Might  have  been. 

Q.     But  you  didn't  take  any  steps  to  do  so? 

A.     No. 

Q.  You  knew  that  when  Mr.  Held  came  there 
:iat  he  was  coming  there  to  undertake  the  employ- 
lent  on  a  contract  of  some  kind,  did  you  not? 

A.     I  knew  nothing  about  his  contract.  Of  course 

wasn't  in  the  place  of  president  at  that  time  and 
re  were  sort  of  leaving  that  up  to  Mr.  Smith  and 
Ir.  Wahmsley. 

Q.  Well,  after  you  became  president  did  you 
ake  any  steps  to  find  out? 

A.     No,  that  had  already  been  done. 

Q.  Now  with  respect  to  the  manner  in  which  he 
•erformed  this  contract,  you  say  that  you  were  in 
he  co-op,  you  would  say,  around  2  to  3  times  a 
feek?  A.     I  would  say  that  is  about  correct. 

Q.  You  weren't  there  always  on  official  business 
s  president,  sometimes  you  were  there  as  a  cus- 
omer  of  the  store  to  buy  things,  is  that  not  [200] 
orrect  .;  A.     That  is  right. 

Q.  So  you  don't  mean  to  tell  the  Court  each  time 
■on  went  there  you  went  to  Mr.  Held's  office,  some- 
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times  you  were  in  and  out  as  a  customer  of  the 

place,  were  you  not  ?  A.     That  is  right, 

Q.  Well  now,  how  many  times  that  you  went 
there  did  you  actually  go  back  and  try  to  find  Mr. 
Held? 

A.  Well,  I  usually  came  in  sight  of  his  office.  I 
could  have  seen  him  if — I  could  have  seen  him. 

Q.  If  he  had  been  at  his  desk  you  could  have 
seen  him,  you  think?  A.     Yes. 

Q.  There  were  a  lot  of  other  places  he  could 
have  been  other  than  right  at  his  office,  isn't  that 
right?  A.     That  is  right. 

Q.  Any  of  those  times  he  could  have  been  on 
company  business  or  tending  to  his  business,  could 
he  not  I  A.     Probably  could. 

Q.  You  don't  mean  to  tell  the  Court  simply  be- 
cause you  didn't  see  him  at  his  desk  he  wasn't  [201] 
tending  to  his  duties  as  manager  of  the  corporation, 
do  you? 

The  Court:  I  don't  see  why  you  are  laboring 
this  point.  He  said  a  minute  ago  he  only  tried  once 
or  twice  to  find  him  when  he  couldn't  find  him. 

Mr.  Trask:     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Laney: 

Q.  Did  you  learn  from  the  other  employees 
whether  he  was  there  on  the  job? 

Mr.  Trask:     Same  objection  heretofore  made. 
The  Court:     Same  ruling. 
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Q.  Counsel  brought  out  from  you  that  you  first 
l\y  the  contract,  this  contract,  sometime  along 
>out  April  4  I  think  yon  said,  and  that  you  didn't 
ake  any  objection  to  it  then.  I  will  ask  you 
hether  you  knew  at  that  time  that  Mr.  Wahmsley 
id  not  been  consulted  in  formulating  the  contract? 
A.  No,  I  did  not. 
Mr.  Laney :     That  is  all. 

Recross-Examination 
y  Mr.  Trask: 

Q.  Didn't  you  exercise  some  judgment  of  your 
,vn  when  you  read  it  as  to  whether  it  was  proper 
r  improper?  [202] 

A.  Well,  I  wasn't  very  competent  to  pass  on 
gal  phases  of  that  and  inasmuch  as  the  contract 
ad  been  put  through  the  man  was  on  the  job,  I 
idn't  pay  a  whole  lot  of  attention  to  it. 

Mr.  Trask:     That  is  all. 

Mr.  Laney :     That  is  all. 

I.  F.  COLLIER 

illed  as  a  witness  by  and  on  behalf  of  the  defend- 
at,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
ly  Mr.  Laney: 

Q.  What  is  your  name,  please? 

A.  I.  F.  Collier. 

Q.  What  is  your  business,  Mr.  Collier? 

A.  Well,  I  guess  I  am  a  farmer. 
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Q.  I  will  ask  you  whether  you  have  any  connec- 
tion with  the  two  co-operatives  that  are  named  as 
defendants  in  this  case?  A.     Yes. 

Q.     What  connection? 

A.  I  am  a  member  of  both  boards  and  secretary 
of  the  United  Producers  and  Consumers  Co-op. 

Q.  And  who  is  the  assistant  secretary  of  United 
Producers  and  Consumers? 

A.     Pauline,  we  call  her.   Mrs.  Mclnerney.  [203] 

Q.  Now  I  will  ask  you  whether  you  were  present 
at  the  meeting  of  the  Board  of  Directors  there  held 
on  March  6  of  1952,  the  one  in  which  some  resolu- 
tion about  employment  of  Mr.  Held  was  passed? 

A.    I  was. 

Q.  Now  at  that  meeting  of  the  Board  of  Direc- 
tors did  Mr.  Held  at  any  time  state  that  he  would 
consider  accepting  the  job  of  manager  only  on  a 
3-year  term? 

Mr.  Trask:  If  the  Court  please,  I  continue  to 
object  to  leading  questions  and  request  the  witness 
be  permitted  to  testify. 

The  Court :     Yes. 

Q.  You  heard  the  testimony  of  Mr.  Knox  to  the 
effect  that  Mr.  Held  said  that  he  would  only  con- 
sider the  job  of  manager  on  a  3-year  term.  Did  you 
hear  that?  A.     I  did  not. 

Q.  You  heard  Mr.  Held's  testimony  about  that, 
did  you,  here? 

A.  I  didn't  hear  anything  of  that  kind  men- 
tioned, no. 

Q.     That  is  at  the  meeting  you  didn't  hear  any- 
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mi-  of  that  kind  mentioned  \  A.     No.  [204] 

Q.  Was  there  some  discussion  at  that  meeting 
r  any  discussion  about  any  term  of  employment 
I'  Mr.  Held,  any  length  of  employment? 

Mr.  Trask:  Same  objection,  leading  and  sug- 
estive. 

The  Court:  Well,  he  has  asked  him  whether 
lere  was  any.  Go  ahead. 

A.  Yes,  there  was  some  discussion  on  the  em- 
loyment  of  Mr.  Held,  yes. 

Q.     What  was  said  in  that  discussion? 

A.  Well,  as  I  remember  it  got  quite — we  was 
iscussing  it  on  all  sides.  You  would  have  to  be  a 
[fcnographer  to  say  what  was  said.  If  I  am  per- 
litted,  that  was  the  reason  that  we  appointed  2  men 
)  work  out  terms  with  Mr.  Held. 

Q.  Well  now,  was  there  any  agreement  made 
lere  other  than  this  resolution  to  appoint  Mr. 
mith  and  Mr.  Wahmsley  to  work  out  the  terms 
nd  to  employ  him  I  A.     There  was  not. 

Q.  Did  you  hear  the  testimony  of  Mr.  Knox 
hen  he  was  testifying  here?  A.     Partially. 

Q.  Did  you  hear  his  testimony  to  the  effect  that 
lere  were  instructions  given  to  Mr.  Smith  and 
Ir.  [205]  Wahmsley  that  they  could  go  to  $10,000 
r  5%  of  the  net  ?  Did  you  hear  his  testimony  about 
lat  ?  A.     Yes. 

Q.     Well,  did  that  happen  \ 

A.     Not  to  my  knowledge,  no. 

Q.     Were  you  there  all  the  time  \  A.     T  was. 

Q.     Now  was  there  any  agreement  reached  there 
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as  to  the  basis  of  compensation? 

Mr.  Trask:  Same  objection,  leading  and  sug- 
gestive. 

The  Court:     Oh,  go  ahead. 

Q.     Was  there?  A.     There  was  not. 

The  Court:  What  were  these  2  men  appointed 
for?  Why  were  they  appointed?  What  were  they 
supposed  to  do? 

A.  Well,  the  board  seemed  to  be  kind  of  unable 
to  agree  on  any  one  thing.  I  don't  know  how  many 
there  were,  6,  7  or  8 — 10,  I  guess,  and  I  moved  that 
they  appoint  the  2  men,  Mr.  Wahmsley  and  Mr. 
Smith,  to  work  out  terms  with  Mr.  Held. 

The  Court:  Then  that  authority  was  delegated 
to  those  2  men? 

The  Witness :     That  is  right.  [206] 

The  Court:     To  do  that? 

The  Witness:     That  is  right. 

The  Court:     And  they  did  it? 

The  Witness:     Mr.  Smith. 

The  Court:  There  is  a  question  whether  Mr. 
Wahmsley  did.   Mr.  Smith  did.   All  right. 

Q.  Were  you  present  at  the  meeting  of  June  20, 
1952,  when  there  was  some  resolution  terminating 
the  employment  of  Mr.  Held?  A.     I  was. 

Q.  I  will  ask  you  whether  you  voted  in  favor  of 
that.   Did  you  vote  in  favor  of  that  resolution? 

A.     Sure,  yes. 

Q.  T  will  ask  you  to  state  why  you  came  to  that 
decision? 

A.     For  the  simple  fact  that  as  far  as  my  way 
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I  looking-  at  it,  Mr.  Held  wasn't  tending  to  any 
art  of  the  business  there  as  manager  of  the  co-op. 

Q.     Go  ahead  and  explain  that  further. 

A.     Well,  he  was  to  my  knowledge  never  there. 

Q.     How  often  would  you  be  there? 

A.     I  would  say  from  3  to  5  times  a  week. 

Q.     And  could  you  find  him  there?  [207] 

A.  I  saw  him  there  2  times  in  the  2  months  and 
)  days  that  he  was  paid  for  services. 

Q.  T  will  ask  you  whether  he  had  left  word  with 
lyone  as  to  where  to  find  him? 

Mr.  Trask:  Object  to  the  form  of  the  question. 
[e  has  asked  whether  he  left  word  with  anyone. 

The  Court :     Yes. 

Q.     Did  you  make  inquiries  to  try  to  find  him? 

A.     I  did. 

Q.     And  could  you  find  out? 

A.     I  couldn't  find  out  nothing. 

Q.  Did  you  know  the  girl  that  was  his  secretary 
r  supposed  to  be  his  secretary  there? 

A.  T  suppose  I  did,  but  not — I  couldn't  point 
er  out  right  now. 

Q.  Did  you  make  any  inquiry  of  her  as  to  where 
e  was? 

A.  I  don't  think  so.  If  I  might  ask  a  question 
lere,  was  she  supposed  to  have  been  in  Mr.  Held's 
Pfice  or  not?   I  never  did  see  her  there. 

Q.     You  didn't  see  her  there?  A.     No. 

Q.     Whom  did  you  inquire  of? 

A.  Oh,  I  inquired  of  the  telephone  girl,  [208] 
le   different   heads   of  departments,   Pauline,   for 
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instance,  quite  a  number  of  them  around,  I  don't 
know.  Being  in  there  once  in  a  while  I  couldn't 
understand  why  we  were  paying  $10,000  a  year  for 
a  man  nobody  could  find  or  never  see. 

Q.  You  heard  Mr.  Held's  testimony  about  he 
was  around  visiting  the  directors.  Did  he  ever  come 
to  visit  you? 

A.  No,  not  to  my  knowledge.  He  never  found 
me,  anyway. 

Q.     Well,  where  were  you  at  the  time? 

Mr.  Trask :     At  what  time  ? 

Q.  During  the  time  from  April  1  to  June  20 
of  1952. 

A.     I  was  on  the  ranch  and  in  town  here. 

Q.  Were  you  ever  able  to  see  where  Mr.  Held 
was  in  any  way  giving  any  directions  or  trying  to 
manage  the  business? 

Mr.  Trask:  Object.  That  calls  for  a  conclusion 
not  based  on  any  statement  of  fact  or  foundation 
in  fact. 

The  Court :     Yes. 

Mr.  Laney:     That  is  all. 

Cross-Examination 
By  Mr.  Trask:  [209] 

Q.  Mr.  Collier,  with  respect  to  the  board  of  the 
United  Producers  and  Consumers,  how  long  have 
you  been  on  that  board? 

A.  Well,  ever  since  it  was  organized.  Ever  since 
the  co-op  was  organized.  I  can't  recall  what  year 
that  was. 
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Q.     Around  '34,  something  Like  that? 

A.     Possibly. 

Q.  And  as  a  matter  of  facl  most  of  the  members 
ho  were  originally  on  the  board  are  still  on  the 
»ard  i  A.     No,  I  don't  think  so. 

Q.  Who  wore  the  original  members  of  the  board, 
r.  Collie]'/ 

A.  That  is  rather  hard  for  me  to  say.  Jack 
lick.    A  man — has  been  dead  a  number  of  years, 

can't  recall  his  name. 

Q.  May  I  help  you?  Incorporators  of  United 
roducers  and  Consumers  were  W.  S.  Dorman, 
.  S.  Click,  T.  F.  Collier,  I).  O.  Essley  and  W.  L. 
mith.  A.     That  is  right. 

Q.  Except  for  Mr.  Smith,  who  passed  away  in 
larch,  March  25,  1952,  all  of  those  men  are  still 
(l  the  board  of  the  United  Producers  and  Con- 
imers,  are  they  not?  [210] 

A.     No,  Mr.  Dorman  is  not. 

Q.     Mr.  Dorman  is  not? 

A.  No.  Pardon  me,  can  I  ask  the  question  who 
as  the  man  that  passed  away?  What  was  his 
ame  I 

Mr.  Laney :     We  can  find  out. 

Q.  Other  than  the  man  who  passed  away  and 
[r.  Smith  who  passed  away,  the  membership  of 
le  board  has  remained  pretty  much  constant,  has 

not,  Mr.  Collier?  A.     Well,  yes  and  no. 

Q.  Mr.  Dorman  is  a  man  who  is  practically  re- 
Lied  now  and  lives  in  San  Diego,  does  he  not  i 
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A.     No,  I  think  he  is  dead. 

Q.     Has  he  passed  away?   I  didn't  know  that. 

Q.  Well,  other  than  that  then,  the  membership 
of  the  board  of  the  United  Producers  doesn't 
change  very  much.  They  are  re-elected  for  3-yeai 
terms,  are  they  not? 

A.     There  has  been  some  opposition,  yes. 

Q.  Now  with  respect  to  the  contract,  when  did 
you  first  see  the  contract,  Mr.  Collier? 

A.  I  think  it  was  the  day  we  passed  a  resolution 
to  discharge  Mr.  Held. 

Q.     That  was  June  20?  [211]  A.     Yes. 

Q.  You  had  never  taken  a  look  at  the  contract 
prior  to  that  time  ? 

A.     Didn't  know  there  was  one  existing. 

Q.  What  did  you  think  the  meeting  was  for  at 
the  time  Mr.  Smith  and  Mr.  Wahmsley  were  dele- 
gated to  negotiate  with  him? 

A.     We  had  never  had  a  contract  with  a  manager. 

Q.  I  know,  but  what  were  you  delegating  them 
to  do?  What  did  you  think  you  were  doing  when 
you  were  delegating  them? 

A.     To  make  an  agreement  with  Mr.  Held. 

Q.  Then  you  just  didn't  think  it  would  be  put 
to  writing,  is  that  what  you  mean  to  say? 

A.     That  is  right. 

Q.     You  had  never  inquired  about  it? 

A.     No. 

Q.  Did  you  ever  take  any  steps  to  inform  Mr. 
Wahmsley  he  was  supposed  to  participate  in  that? 
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A.     I  round  out  whether  or  not  that  he  had  been 

>tih'ed,  yes. 

Q.     When  did  you  find  that  out? 

A.     When  did  I  find  it  out  I 

Q.     Yes.  [212] 

A.     Immediately  in  the  next  few  days  after  the 

eeting. 

Q.     After  what  meeting? 

A.     The  meeting;  when  he  was  appointed  to  assisl 

r.  Smith  in  the  formulating  of  this  agreement. 

Q.     Tn  other  words,  a  few  days  after  the  meeting 

March  6  at  which  time  Mr.  Wahmsley  author- 
ed, did  you  tell  Mr.  Wahmsley  that  he  was  author- 
ed to  help  negotiate  the  contract? 
A.     T  wouldn't  say  I  told  him,  no.    I  asked  him 

he  was  notified  of  it,  yes. 

Q.  So  you  discussed  it  with  Mr.  Wahmsley  a 
w  days  after  March  6  and  it  was  your  under- 
ending  that  he  knew  that  he  was  one  of  the  ones 
ho  was  authorized?  A.     Yes. 

Q.     Absolutely? 

A.  T  wouldn't  say  absolutely,  no,  but  I  am  quite 
ire  that  he  knew  that  he  was. 
Q.  Knew  that  he  was  authorized  to  participate? 
A.  T  wouldn't  say  about  that  for  sure  because 
ose  things,  I  don't  keep  a  record  of  all  those 
ings. 

Q.     Now   as   to   whether   or   not   Mr.    Held    was 
tending  to  business  you  say  you  were  ai  the  co-op 
•ound  3  or  5  times  a  week?  [213] 
A.     That  is  right. 
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Q.  By  the  way  did  you  as  a  member  of  the 
Board  of  Directors  or  any  of  the  members  of  the 
Board  of  Directors  ever  give  Mr.  Held  any  direc- 
tions as  to  how  he  was  to  acquaint  himself  with  the 
duties  of  manager  and  the  business  of  the  company 
and  the  area  in  which  he  was  working?  Did  you 
ever  give  him  any  specific  instructions  whether  from 
the  outside  in  or  inside  out? 

A.     Never  had  any  chance  to. 

Q.     You  saw  him  at  board  meetings? 

A.  Twice — 2  times,  in  the  2  months  that  he  was 
there. 

Q.     You  attended  board  meetings,  didn't  you? 

A.     Yes. 

Q.     Mr.  Held  was  at  board  meetings  ? 

A.     Yes. 

Q.  Did  you  ever  give  him  any  instructions  at 
board  meetings  as  to  how  you  expected  him  to  con- 
duct himself  specifically? 

A.     I  can't  say  that  I  personally  did. 

Q.  And  neither  did  anyone  else  at  the  board, 
meetings  at  any  time  make  any  complaint  about  the 
manner  in  which  he  was  operating,  did  they,  Mr. 
Collier?  [214]  A.     Well,  it  wasn't  necessary. 

Q.    You  didn't  think  it  was  necessary? 

A.    No. 

Q.  You  say  you  made  inquiries  of  him  about  his 
whereabouts  and  didn't  find  out  where  he  was.  Did 
you  ever  take  any  occasion  to  ask  somebody,  to 
have  him  get  in  touch  with  you?  Did  you  ever  leave 
word  there  you  wanted  him  to  get  in  touch  with 
you?  A.     No,  I  don't  think  so. 
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Q.  Did  you  make  any  investigation  to  see  what 
>  was  doing  when  lie  wasn't  in  your  sight,  as  you 
iy,  wIhmi  you  went  in  the  building?  A.     I  did. 

Q.     Did  you  find  out  where  he  was  } 
A.     Nobody  knew. 

Q.  I  believe  you  have  already  testified  you  never 
iked  his  secretary  I 

A.     I  didn't  know  he  had  a  secretary. 
Mr.  Trask :     That  is  all. 

Redirect  Examination 
y  Mr.  Laney: 

Q.  You  say  you  did  not  see  this  written  contract 
itil  this  meeting'  of  June  20,  is  that  correct? 

A.     That  is  right. 

Q.  And  did  you  have  any  knowledge  that  [215] 
[r.  Wahmsley  had  not  been  consulted  in  formulat- 
Lg  the  contract? 

Mr.  Trask:     Just  a  minute. 

Q.     (Continuing):     until  that  time? 

Mr.  Trask:     That  is  leading  and  suggestive  and 

attempting  to  impeach  his  own  witness  on  his 
ivn  testimony. 

The  Court:    Yes. 

Q.  When  did  you  first  learn  that  Wahmsley  had 
ot  been  consulted  in  the  formulation  of  this  con- 
tact? 

A.  I  couldn't  say  about  the  dates,  but  it  was 
long  after  we  become  very  much  dissatisfied  with 
[r.  Held's  service.   At  that  time  I  began  to  inquire. 

Mr.  Laney:     That  is  all. 

Mr.  Trask:     No  further  questions. 
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called  as  a  witness  by  and  on  behalf  of  defendants, 
being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Emil  Rovey. 

Q.     And  what  is  your  business  ? 

A.  Dairy  farmer,  dairy  and  poultry,  farming  in 
Glendale. 

Q.  And  I  will  ask  you  whether  you  are  a  [216] 
member  of  the  Board  of  Directors  of  these  2  cor- 
porations that  are  defendant  here  I 

A.  I  am  on  the  board  of  the  Southwest  for  about 
a  year  and  a  half.  I  have  just  recently  been  on  for 
a  year  and  a  half  or  2  years  but  I  am  one  of  the 
new  members  on  that  board. 

Q.     On  the  Southwest  Co-Operative  Wholesale? 

A.     That  is  right. 

Q.     You  are  not  on  the  other  board? 

A.     I  am  not  on  the  United. 

Q.  Now  I  will  ask  you  whether  you  were  present 
at  the  meeting  of  June  20,  1952,  when  there  was 
some  resolution  to  declare  Mr.  Held's  employment 
at  an  end?  A.     Yes,  sir,  I  was. 

Q.  I  will  ask  you  whether  you  voted  to  termi- 
nate that  employment?  A.     I  did  so  vote. 

Q.  I  will  ask  you  to  state  what  the  facts  are  as 
to  why  you  did  that? 

A.     Well,   from   the   various   times   that   I   have 
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ecu  down  at  the  co-op  normally  I  would  get  down 
here  about  twice  a  week.  I  had  never  seen  Mr. 
[eld  at  the  co-op.  Previously  our  other  manager, 
lways  step  in  the  office,  say  hello  or  how  is  every- 
ling  going.  [217]  It  was  different  when  Mr.  Held 
»ok  over  and  pretty  soon  we  got  to  wondering  what 
e  was  actually  doing.  The  other  thing  is  the  field 
leu,  the  different  men  corning  out  in  the  country 
ould  ask  me  where  is  Mr.  Held,  they  haven't  seen 
im,  the  various  departments.  They  haven't  seen 
im  or  he  hadn't  been  in  the  different  departments, 
i  piecing  everything  together  we  wondered  whether 
e  was  on  the  job  and  how  much  of  the  time  he  was 
Btually  on  the  job  and  what  he  was  doing  and 
lerefore  we  more  or  less  came  to  the  conclusion 
lat  if  he  wasn't  taking  interest  in  the  co-op  it  was 
me  that  we  do  something  and  make  a  change. 

Q.  Well  now,  when  did  you  first  see  this  contract 
lat  is  in  evidence  as  Plaintiff's  Exhibit  1?    That 

the  contract  of  employment  I 

A.  I  don't  think  I  ever  did  see  the  actual  con- 
•act.  It  was  at  this  last  meeting  that  it  was 
rought  out,  but  as  far  as  actually  reading  the  con- 
'act  I  did  not. 

Q.  Well,  were  you  present  at  the  meeting  of 
(arch  6,  1952,  at  which  there  was  some  resolution 
aout  employing  Mr.  Held? 

A.     Yes,  sir,  I  was. 

Q.  And  I  will  ask  you  whether  there  was  any 
^reement  there  other  than  the  resolution  that  [218] 
as  passed? 
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A.  No,  I  think  not.  There  was  no  other  par- 
ticular agreement.  There  was  discussion  of  various 
types  and  it  is  hard  for  a  whole  board  to  get  to- 
gether to  work  out  the  terms  of  employment,  so  it 
was  decided  mutually  among  all  the  board  members 
that  Mr.  Smith  and  Mr.  Wahmsley  would  work  out 
the  contract  and  see  that  everything  was  signed  up 
and  all  arrangements  were  made.  It  was  left  up  to 
those  2  men  to  do  that. 

Q.  Well  now,  did  you  hear  the  testimony  of  Mr. 
Knox  to  the  effect  that  Mr.  Held  at  that  meeting 
said  he  wouldn't  consider  being  manager  unless  be 
was  given  an  absolute  3-year  term?  Did  you  hear 
that  testimony  of  Mr.  Knox? 

A.     No,  I  wasn't  here,  I  am  sorry,  this  morning. 

Q.  Well,  was  there  any  such  statement  that  you 
heard  at  this  meeting  of  March  6? 

A.  That  he  wouldn't  accept  the  job  without  a 
3-year  contract? 

Q.    Yes. 

A.  As  far  as  my  recollection,  no,  I  can't  remem- 
ber that  he  specifically  said  that  he  would  not  accept 
the  job  without  a  3-year  contract. 

Q.  Was  there  any  agreement  arrived  at  as  [219] 
to  any  definite  employment,  any  definite  number  of 
years  ? 

A.  No,  as  far  as  I  remember  we  left  that  up  for 
Walter  Smith  and  Mr.  Wahmsley  to  work  out  the 
terms  of  employment.  I  think  that  was  left  up  to 
those  two  gentlemen. 

Q.     Was  there  any  agreement  by  the  board  there 
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ith  Held  arrived  at  as  to  the  measure  of  his  com- 

cnsation,  his  pay? 

A.  No,  T  think  that  was  left  up  entirely  to  the 
iscretion  of  these  two  men. 

Q.  Did  Mr.  Held  call  on  you  as  a  member  of  the 
oard? 

A.  Yes,  sir,  he  did.  He  was  out  at  my  ranch  two 
liferent  occasions.  The  first  time  shortly  after  he 
ad  arrived  there  he  came  out  to  the  ranch.  As  I 
'member,  we  went  through  our  new  dairy  barn 
ut  there  and  it  was  a  very  friendly  sort  of  a  visit, 
[e  told  me  he  was  contemplating  a  trip  over  to 
lalifornia,  Blythe  and  that  area,  and  on  the  second 
nie  he  was  out  to  the  ranch  was  I  think  after  lie 
ad  received  this  wire  questioning  the  legality  of 
ie  contract  and  I  told  him  I  didn't  know  too  much 
bout  it,  to  go  see  Mr.  Essley,  but  that  is  about  the 
xtent  of  the  contacts. 

Q.  You  are  referring  to  that  wire  that  was  [220] 
ent  on  May  27  \ 

A.  Yes,  sir.  That  is  after  he  had  come  back 
rom  Iowa. 

Q.  Will  you  give  some  idea  of  how  large  an 
peration  these  two  companies  make  there,  how 
lany  departments  are  there,  about? 

A.  Well,  there  is  fertilizer  and  insecticide,  there 
3  lumber,  there  is  the  feed  department,  there  is  the 
urniture  department,  the  petroleum  department 
nd  the  hardware.  I  think  that  comprises  most  of 
hem. 

Q.     You  spoke  something  about  the  prior  man- 
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ager.   What  was  he  accustomed  to  do  in  managing 

the  business? 

Mr.  Trask:     Object.   Irrelevant. 

The  Court:    Yes. 

A.     Well,  from  my  previous  experience 

Mr.  Laney:  No,  the  Judge  said  no.  You  may 
take  the  witness. 

Cross-Examination 
By  Mr.  Trask: 

Q.  Mr.  Rovey,  you  got  to  wondering,  as  I  under- 
stood you,  whether  or  not  Mr.  Held  was  interested 
in  the  job  and  whether  he  was  occupying  himself 
on  the  company  affairs,  is  that  what  concerns  [221] 
you?  A.     That  is  right. 

Q.  That  is  the  principal  thing  that  worried  you, 
is  that  right? 

A.  Well,  I  was  worried  that  he  wasn  't  doing  the 
necessary  job  as  manager,  that  he  wasn't  taking 
interest.  In  my  estimation  as  manager  in  as  big  a 
concern  with  all  of  those  different  various  depart- 
ments the  manager  is  certainly  going  to  have  to 
spend  a  good  deal  of  his  time  especially  getting 
acquainted  with  the  job  at  the  job. 

Q.  Now  did  you  ever  talk  to  Mr.  Held  about 
that?  A.     Did  I  talk  with  him  about  it? 

Q.     Did  you  ever  talk  with  Mr.  Held  about  it? 

A.     No,  sir. 

Q.  Did  you  ever  go  to  Mr.  Held  and  find  out 
what  he  was  doing? 

A.     Well,  I  went  to  the  co-op.   Like  I  say  I  was 
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ere  a  number  of  different  times.  T  could  never 
id  him  at  his  office,  there  was  never  a  time  that 
had  a  chance  to  talk  with  Mr.  Held  at  his  office. 
c  was  never  at  his  desk  when  I  was  there. 
Q.  Did  you  ever  leave  word  that  you  wanted  to 
■t  in  touch  with  him? 
A.     Not  particularly.  [222] 

Q.     When    he    was    out    to    the    ranch,    to    your 
inch — did  he  out  there  at  any  time? 

A.     Well 

Q.  Let  me  ask  the  question,  did  you  ever  make 
ly  effort  when  you  were  wondering  whether  Mr. 
!eld  was  performing  his  duty  did  you  ever  make 
ly  effort  to  go  to  get  in  touch  with  Mr.  Held  to 
t  down  and  find  out  what  he  was  doing  when  he 
asn't  doing  what  you  thought  he  ought  to  be  doing 
id  talk  the  situation  over  with  him? 
A.  Well,  naturally  as  a  farmer  we  are  pretty 
isy  in  our  own  business  first  of  all  and  normally 

y  duties 

Q.  I  would  like  to  have  you  answer  the  question, 
id  you  or  did  you  not  ever  make  an  effort  to  get 
i  touch  with  Mr.  Held  to  find  out  why  he  wasn't 
3ing  what  you  thought  he  should  be  doing? 
A.  I  intended  to  if  I  could  have  found  him  at 
le  office. 

Mr.  Trask:     That  is  all. 
Mr.  Laney:     But  you  couldn't  find  him  I 
The  Witness:     He  was  never  there. 
Mr.  Laney:     That  is  all. 
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RALPH  ASHBY 

called  as  a  witness  by  and  on  behalf  of  defendants., 
being  [223]  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney : 

Q.     What  is  your  name,  please? 

A.     Ralph  Ashby. 

Q.  I  will  ask  you  whether  you  were  a  member 
of  the  Board  of  Directors  of  the  Southwest  Co- 
operative Wholesale  I  A.     I  am  now,  yes. 

Q.  And  were  you  a  member  of  that  board  on 
March  6,  of  1952? 

A.  The  first  day  I  became  a  member  of  the 
Southwest. 

Q.  Then  I  will  ask  you  whether  you  are  a  mem- 
ber of  the  United  Company?  A.     Yes. 

Q.     How  long  have  you  been  a  member  of  that? 

A.     October,  1951. 

Q.  I  will  ask  you  whether  you  were  present  at 
the  meeting  of  the  Board  of  Directors  of  March  6, 
1952,  at  which  there  was  some  resolution  passed 
concerning  the  employment  of  Mr.  Held? 

A.    Yes. 

Q.  And  were  you  present  during  the  testimony 
of  Mr.  Knox  here  ?  [224]  A.     Yes. 

Q.  Did  you  hear  the  testimony  of  Mr.  Knox  to 
the  effect  that  Mr.  Held  at  that  meeting  stated  that 
he  would  not  take  the  job  of  manager  unless  he  was 
given  a  full  3-year  term?  Did  you  hear  Mr.  Knox's 
testimony  about  that?  A.     Yes. 
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Q.     Is  that  correct?   Is  that  your  remembrance? 

A.     No. 

Q.  Did  Mr.  Held  make  any  such  statement  there 
it  that  meeting  ?  A.       No,  not  at  that  meeting. 

Q.  And  then  did  you  hear  the  testimony  of  Mr. 
Knox  to  the  effect  that  it  was  agreed  there  that  Mr. 
smith  and  Mr.  Wahmsley  would  have  authority  to 
hake  a  contract  up  to  $10,000  a  year  and  up  to  5% 
)f  the  net  or  something?  Did  you  hear  his  testi- 
nony  about  that? 

A.     Hear  Knox's  testimony? 

Q.  Yes.  Well,  is  that  correct?  Was  any  such 
igreement  arrived  at?  A.     No. 

Q.  Well  now,  what  was  your  purpose  in  dele- 
gating this  to  Smith  and  Wahmsley  to  work  out 
he  contract? 

A.  Well,  Wahmsley  was  our  auditor,  we  [225] 
igured  he  was  capable  of  making  out  a  contract 
vith  him,  and  Mr.  Smith  being  the  president  of 
he  company  we  figured  he  would  be  the  man,  the 
wo  of  them  should  work  it  out  together. 

Q.  Well  now,  when  was  it  that  you  first  became 
tware  of  the  claim  that  Mr.  Wahmsley  had  not  been 
jonsulted  in  the  formulation  of  this  contract?  When 
lid  you  first  become  aware  of  that? 

A.  Not  until  the  night  of  that  meeting  of 
tfay  27. 

Q.  Meeting  of  May  27.  And  when  Mr.  Held  was 
here  in  the  employ  up  to  that  time,  up  to  May  27, 
lid  you  have  any  knowledge  of  the  fact  that  Mr. 
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Wahmsley  had  not  been  consulted  or  concurred  in 

the  making  of  this  contract? 

A.     Not  up  until  May  27. 

Q.  Now  were  you  present,  Mr.  Ashby,  at  the 
meeting  of  June  20,  1952,  at  which  there  was  some 
resolution  relative  to  terminating  Mr.  Held's  em- 
ployment ?  A.     Yes. 

Q.  Now  did  you  vote  for  that  in  favor  of  that 
resolution  ?  A.     Yes. 

Q.  Now  I  will  ask  you  to  state  the  facts  as  to 
why  you  wanted  to  terminate  his  employment.  [226] 

A.  Well,  every  time  I  had  been  out  to  the  co-op 
I  had  more  or  less  made  it  a  practice  to  go  back 
and  say  hello,  but  I  never  could  find  him  in  and  I 
just  figured  that  he  was  out  to  the  other  depart- 
ments and  so  when  I  would  be  over  to  the  feed  mill 
or  in  the  lumber  yard  I  would  say  "Well,  how  is 
the  new  manager  making  out?"  "Well,  I  don't 
know,  I  haven't  seen  him."  And  so  many  of  them 
had  never  met  him  that  I  got  to  inquiring  around 
to  the  other  departments,  then  we  will  know  he 
hasn't  visited  that  department  and  I  figured  well 
he  just  isn't  on  the  job. 

Q.  And  about  how  often  would  you  come  there? 
How  many  times  a  week? 

A.  Well,  I  didn't  come  very  often,  probably  3 
or  4  or  5  times  a  month. 

Q.  And  when  you  were  there  were  you  ever  able 
to  find  him  in — find  him  at  the  plant? 

A.     No,  not  when  I  would  come  in,  no. 

Q.     I  will  ask  you  to  state  in  a  general  way  the 
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iature  of  the  business  and  what  is  required  in  order 

o  manage  that  business. 

Mr.  Trask:  Object,  Calls  for  a  conclusion, 
pinion. 

The  Court:    Yes. 

Mr.  Trask :     Not  proper.  [227] 

Mr.  Laney:     You  may  take  the  witness. 

Cross-Examination 
W  Mr.  Trask: 

Q.  Mr.  Ashby,  when  you  were  in  there  3,  4  to  5 
Lines  a  month,  you  say,  how  many  of  the  times  did 
ou  see  him  there? 

A.     I  didn't  see  him  at  all. 

Q.  That  would  be  then  you  were  there  3  or  4 
im.es  you  would  say  during  the  month  of  April  and 

or  4  times  during  the  month  of  May? 

A.     Yes. 

Q.  So  you  had  an  opportunity,  you  were  in  there 
bout  6  times  maybe,  something  like  that,  during 
hat  2-month  period,  and  how  long  would  you  stay 
here  at  a  time  when  you  would  go  in? 

A.     Probably  an  hour  to  3  hours. 

Q.  And  did  you  ever  leave  word  that  you  wanted 
o  get  in  touch  with  him?  A.     No. 

Q.  He  did  take  enough  interest,  he  came  out  to 
our  place  to  see  you,  didn't  he? 

A.     He  came  by,  yes. 

Q.  You  don't  testify  to  the  Court  the  times  you 
lidn't  see  him  there  that  he  wasn't  on  company 
msiness,  do  you,  Mr.  Ashby?  [228] 
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A.     Oh,  no. 
Mr.  Trask:     That  is  all. 

Redirect  Examination 
By  Mr.  Laney: 

Q.     When  was  it  that  he  came  out  to  see  you? 

A.  Along  the  middle  of  April,  I  guess.  He  was 
there  about  30  minutes. 

Q.     What  did  he  talk  about? 

A.  He  just  asked  me  about  the  farm,  just  a  few 
questions  like  that. 

Q.  Did  he  ask  you  anything  about  the  business 
that  he  was  supposed  to  manage?  A.     No. 

Q.     Just  sort  of  get-together  meeting'? 

A.     Just  a  get-acquainted  meeting,  is  all. 

Mr.  Laney :     That  is  all. 

Recross-Examination 
By  Mr.  Trask: 

Q.  Did  you  ever  give  him  any  instructions  as  to 
how  you  thought  he  should  conduct  the  business  of 
manager  % 

A.     No,  I  thought  he  should  know  that. 

Q.  But  when  he  didn't  do  that  the  way  you 
thought  he  should  you  never  gave  him  any  instruc- 
tions as  to  how  you  thought  he  should  vary  from 
what  he  was  doing,  did  you?  [229] 

A.     Not  that  I  know,  no. 

(Witness  excused.) 
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PAUL  HUNT 
died  as  a  witness  by  and  on  behalf  of  defendant, 
5ing  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
|y  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Paul  Hunt. 

Q.     What  is  your  occupation? 

A.  T  am  in  the  furniture  department,  super- 
Lsor. 

Q.  In  other  words,  are  you  the  head  of  that  de- 
artment  I  A.    Yes,  sir. 

Q.  Were  you  in  that  capacity  at  the  time  when 
[r.  Held  first  came  there  on  April  1,  1952? 

A.     Yes,  sir. 

Q.  And  were  you  in  that  capacity  continuously 
mm  then  up  until  June  20  at  the  time  that  his 
mployment  was  terminated?  A.     Yes,  sir. 

Q.  What  was  your  business  and  duties  in  that 
epartment?   Just  in  a  general  way. 

A.  Just  as  a  supervisor  of  the  department  [230] 
3  see  it  operated  properly,  is  all. 

Q.  And  in  a  general  way  how  large  a  business, 
ow  much  overturn  annually — sales? 

A.  T  would  say,  well,  run  around  $20,000  a 
lonth. 

Q.  And  how  long  have  you  been  employed  by 
lie  company?  A.     Since  '41. 

Q.  Your  employment  is  by  United,  is  it,  or 
louthwest  Co-Operative  Wholesale  —  which  pays 
on  i 
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A.     I  get  my  check  from  United  Producers. 

Q.  When  did  you  first  meet  Mr.  Held  and  under 
what  conditions? 

A.  I  wouldn't  know  what  date,  but  Mr.  Held 
came  in  to  see  me  in  the  store. 

Q.     What  did  he  come  in  for? 

A.  I  imagine  he  came  in  to  introduce  himself, 
which  he  did.  Then  he  asked  about  furniture  for 
his  new  home. 

Q.     And  what  further  did  he  do  about  that  ? 

A.  We  discussed  various  pieces  he  might  like. 
Then  he  made  mention  he  might  want  to  see,  his 
wife  to  see  them  when  she  came  to  Phoenix  with 
the  family  which  I  never  got  to  see. 

Q.  Was  anything  discussed  about  a  [231]  cata- 
log? A.     Yes,  sir. 

Q.     What  was  done? 

A.  We  ordered  a  catalog  and  it  was  in  regard 
to  some  rattan  furniture  which  we  received. 

Q.  Did  he  ask  you  anything  or  make  any  sug- 
gestions about  the  running  of  the  business? 

A.     No,  sir. 

Q.  And  how  many  times  did  you  see  him  all  told 
during  this  a  little  over  2%  months  he  was  there? 

A.  I  know  personally  I  met  him  twice  in  the 
store,  I  know  for  sure. 

Q.  On  either  of  those  times  did  he  make  any 
simircstions  or  ask  anything  about  the  running  of 
the  business  I 

A.  I  don't  think  lie  came  in  purposely  for  that. 
T  think  he  came  more  or  less  on  business. 


vs.  Ralph  W.  Held  235 

[Testimony  <>!'  Paul  Hunt.) 

Q.  Did  he  make  any  suggestions  or  ask  any- 
.iii'   ;  A.     No,  sir. 

Q.  On  the  second  time  that  he  came  in  there 
hat  was  the  subject  of  the  discussion,  if  you  re- 
nniher?  A.     It  was  still  furniture. 

Q.     Still  furniture  for  himself? 

A.     Yes,  sir.  [232] 

Q.  Did  he  ever  give  you  any  directions  or  in- 
bructions  as  to  what  to  do? 

A.     We  never  got  down  into  that,  really. 

Q.     What  I 

A.  We  never  got  down  to  discussing  the  busi- 
es-. 

0.  Did  he  ever  come  and  inquire  into  or  show 
ny  interest  in  the  running  of  that  business? 

Mr.  Trask:     Object.   Calls  for  a  conclusion. 

Q.  Did  he  make  any  inquiries  about  the  busi- 
ess  .;  A.     Not  about  the  business. 

Mr.  Laney :     Take  the  witness. 

Cross-Examination 
5y  Mr.  Trask: 

Q.  Mr.  Hunt,  the  way  the  setup  is  out  there  you 
,re  in  charge,  you  say,  of  the  furniture  depart- 
ment I  A.     That  is  right. 

Q.     How  much  of  the  time  are  you  there  \ 

A.  I  am  there  every  day  from  8:30  to  5:30  ex- 
cept one  day  a  week.  Every  other  week  later.  One 
lay  every  other  week. 

Q.     Is  there  somebody  that  is  in  charge  of  [233] 
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the  several  departments  of  the  furniture,  the  hard- 
ware, and  the  lumber,  and  so  forth? 

A.     That  is  correct. 

Q.     Who  is  that? 

A.     The  one  in  charge  of  the  lumber. 

Q.  No,  isn't  there  Mr.  Huber  that  is  in  charge 
of  the  coordinating  of  the  several  different  depart- 
ments 1 

A.  Mr.  Huber  I  would  say  is  in  charge  of  quite 
a  few  departments,  an  overseer,  perhaps.  I  wouldn't 
know  what  his  capacity  is,  I  never  have  been  told. 

Q.  Well,  he  oversees  the  furniture  department 
to  some  extent? 

A.     He  does  our  buying  for  us. 

Q.  And  oversees  some  of  the  department  opera- 
tions, does  he  not? 

A.  It  is  up  to  me  entirely  to  see — all  he  does  for 
me  is  does  our  buying. 

Q.  And  do  you  know  at  the  time  Mr.  Held  came 
in  there  about  twice  and  talked  to  you  about  his 
own  furniture  ? 

A.     Well,  I  was  there  personally,  yes. 

Q.  Do  you  know  whether  he  was  in  there  other 
times  when  you  weren't  there? 

A.     I  was  never  told  whether  he  was  or  not.  [234] 

Q.     You  have  been  employed  there  since  '41? 

A.     Correct. 

Q.  Did  you  ever  attend  any  staff  meetings,  the 
heads  of  departments? 

A.  This  was  one  meeting  called  while  Mr.  Held 
was  there  and  I  presume  they  were  mostly  depart- 
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ien1    heads   and    what   was   discussed    was    merely 

tore  or  less  to  get  acquainted. 

Q.     Did  you  attend  that  meeting? 

A.     Yes.  sir. 

Q.     When  was  that  \ 

A.     I   wouldn't  know  what  date. 

Q.  Did  you  just  attend  one  meeting,  one  staff 
Leeting?  A.     One  only. 

Q.  And  all  the  other  heads  of  departments  were 
lere  ? 

A.  I  wouldn't  say  they  were  all  there,  there  was 
:  least  a  few  there. 

Q.     Where  was  it  held? 

A.  In  the  office  that  was  formerly  Mr.  Martin's 
ftee. 

Q.     Where  Mr.  Held  then  had  his  office? 

A.     Yes. 

Q.  Did  he  discuss  with  you  then  or  did  he  [235] 
ivite  you  to  tell  him  any  problems  you  might  have 
1  the  furniture  department? 

A.  Not  particularly  about  the  furniture.  We 
iscussed  what  we  needed  done  to  the  building. 

Q.     xAnd  did  you  offer  suggestions  at  that  time  i 

A.     That  is  correct. 

Q.  General  discussion  of  the  affairs  of  your  de- 
artment  and  your  particular  building,  is  that  not 
mht  I 

A.  That  is  correct  about  the  building  particu- 
irly. 

Q.     Didn't  you  attend  any  other  staff  meetings  ( 

A.     No,  no  other  meetings  besides  that. 
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Q.     That  is  the  only  staff  meeting  you  attended? 

A.     That  is  right. 

Q.     You  don't  say  there  were  not  others  held? 

A.     I  wouldn't  know  if  there  was. 

Mr.  Trask:     That  is  all. 

Mr.  Laney :  Were  you  ever  invited  to  any  except 
this  one? 

The  Witness :     No. 

Mr.  Laney:     That  is  all. 

JOE  HURON 
called  as  a  witness  by  and  on  behalf  of  defendants, 
being  [236]  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Joe  Huron. 

Q.  I  will  ask  you  whether  you  are  in  the  employ 
of  United  Producers  and  Consumers? 

A.  Well,  not  at  the  present  time,  no.  I  get  my 
check  from  the  Southwest  Co-Operative  Wholesale. 

Q.  Have  you  been  in  the  employ  of  one  or  the 
other  of  these  companies  for  a  good  many  years  ? 

A.     Yes,  sir. 

Q.  And  when  did  you  first  start  to  work  for 
them  ? 

A.  Oh,  I  don't  remember  exactly.  I  think  about 
1939—1938. 

Q.     And  that  was  which  company? 
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A.  That  was  the  United  Producers  and  Con- 
umers. 

Q.  Will  you  state  what  your  department  and 
iities  are  and  were?  Were  you  there  in  the  employ 
mil  112,'  the  time  when  Mr.  Held  was  there  from 
Ipril  1  of  1952  until  June  20  of  1952? 

A.     Yes,  sir. 

Q.  During  that  time  what  was  your  department 
nd  the  nature  of  your  duties  !  [237] 

A.     Well,  more  or  less  operations  manager,  and 

had  charge  of  all  maintenance,  construction,  and 
veil  the  transportation.  I  had  charge  of  the  trucks 
nd  cars  of  the  company,  see  that  they  were  kept  in 
^pair. 

Q.     What  else  did  you  do? 

A.  Well,  most  anything  that  come  up.  If  there 
as  any  trouble  come  up  they  called  me.  I  had  to 
et  it  straightened  out  some  way. 

Q.  I  will  ask  you  when  you  first  met  Mr.  Held 
3  near  as  you  can  fix  it  I 

A.  I  believe  I  met  him  in  the  insecticide  depart- 
lent,  Mr.  Martin  brought  him  over  there  before  he 
as  employed  by  the  company. 

Q.  We  will  come  to  the  matter  of  after  his  em- 
loy.   Did  you  see  him  at  all  after  his  employ? 

A.  One  time,  yes,  in  the  insecticide  department, 
[e  came  there  and  Mr.  Martin  started  to  introduce 
s  again  and  made  the  remark  that  we  had  me1 
irlier  before. 

Q.  Did  he  ever  advise  you — with  you  or  direct 
on  about  what  to  do  in  your  department? 
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A.  Not  very  much,  sir.  I  think  I  talked  to  Mr. 
Held  about  twice  in  his  office  about  different  opera- 
tions in  regard  to  the  business.  [238] 

Q.  What  have  you  to  say  as  to  whether  he  was 
there  on  the  job  or  not? 

Mr.  Trask:  If  the  Court  please,  object,  Not 
proper  question  as  to  this  witness.  He  doesn't  know 
whether  he  was  on  the  job  or  where  he  was  on  the 
job. 

The  Court:     Oh,  I  don't  think  so. 

Q.  Did  you  ever  try  to  see  Mr.  Held  when  you 
couldn't?  A.     Many  times,  yes. 

Q.  Relate  the  circumstances  of  why  you  would 
want  to  see  him  and  what  you  did. 

Mr.  Trask:  May  we  have  the  foundation,  time 
and  place? 

Q.  Well,  when  as  near  as  you  can  fix  it — when 
did  you  first  try  to  see  him  when  you  couldn't? 

A.  Well,  I  don't  know  when  as  far  as  the  date 
and  time  is  concerned,  but  there  was  many  times 
that  I  come  to  the  office  to  discuss  something  with 
him  in  regard  to  the  operations  of  the  company  and 
he  wasn't  there. 

Q.  How  many  times  would  you  say  you  tried  to 
see  him  when  you  couldn't  find  him? 

A.     Numerous  times. 


Could  you  give  some  estimate  ?  [239] 

I  would  say  15  or  20  times. 

Did  you  find  out  where  he  was? 

T  didn't  delve  into  that,  to  he  truthful,  sir 
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re  just  wasn't  there  and  I  went  on  about  my  busi- 

fess, 

Q.  State  whether  or  not  you  were  endeavoring 
)  confer  with  him  as  manager  about  the  running 
!  your  department. 

Mr.  Trask :     Object  to  counsel's  leading  questions. 

The  Court:    Yes. 

Q.     What  were  you  trying  to  contact  him  about? 

A.  As  I  stated  before  it  was  always  in  reference 
j  some  operation  of  the  company  that  I  wanted  to 
iseuss  with  him  or  purchasing  some  machinery  or 
>mething,  something  that  was  necessary  at  that 
articular  time.  We  were  quite  busy  in  rebuilding 
ur  insecticide  plant. 

Q.  Well  now,  did  you  ever  try  to  see  him  about 
ie  machinery,  the  insecticide  plant  I 

A.     Yes,  sir. 

Q.  And  what  about  that  ?  Tell  why  you  did  and 
Thether  you  could  see  him. 

A.     Well,  I  just  didn't  find  him.  that  is  all.  [240] 

Q.     Did  you  hunt  for  him  and  try  to  find  him  '. 

A.  I  am  generally  from  one  end  of  that  place  to 
he  other  a  number  of  times  a  day  in  my  rounds,  I 
ever  did  run  into  him. 

Q.  Well,  at  that  time  what  was  wrong  at  the 
lant  i 

A.  Oh,  nothing  particularly  wrong,  just  the  fact 
hat  we  were  remodeling  our  insecticide  depart- 
lent,  getting  ready  for  our  season  on  insecticides. 

Q.  Was  there  anything  about  some  mixer  there 
bat  there  was  anv  difficulty  about,  do  you  recall  ? 
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A.  No,  outside  of  the  fact  that  we  tried  one 
phase  of  the  operation,  it  didn't  work  out  just  right 
and  I  wanted  to  see  Mr.  Held  and  see  if  he  would 
be  in  accord  with  putting  a  mixer  up  in  place  of 
a  tank  that  we  had,  what  I  would  call  a  holding 
tank,  and  at  that  time  I  found  that  he  had  gone 
some  place  over  the  week  end  or  out  of  the  state,  so 
I  went  ahead  and  took  it  upon  myself  and  I  con- 
sulted with  Mclnerney  and  went  ahead  and  we  de- 
cided what  we  would  do  and  went  ahead  and  done 
it,  that  is  all. 

Q.  Did  he  ever  make  any  inquiries  of  you  or 
any  suggestions  about  the  running  of  your  depart- 
ment 1 

Mr.  Trask:  Same  objection,  if  the  [241]  Court 
please,  leading  and  suggestive. 

The  Court:     He  may  answer. 

A.  Well,  as  I  say  I  think  twice  I  discussed  the 
operations  of  the  plant  with  Mr.  Held  in  his  office. 
Other  from  that  I  more  or  less  went  on  with  my 
work  to  the  best  of  my  ability  and  if  I  had  any- 
thing I  wanted  to  talk  to  him  about  I  tried  to  see 
him,  if  he  wasn't  there  I  just  went  on  about  my 
work. 

Q.  What  have  you  to  say  as  to  whether  he 
showed  any  knowledge  or  tried  to  acquire  any 
knowledge  of  the  workings  of  your  department  ? 

Mr.  Trask:     Object.    Calls  for  a  conclusion. 

The  Court:     Yes. 

Q.     What  did  you  do  in  your  capacity  there  in 
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In*  way  of  production  of  insecticides  and  fertilizers, 

;hat  did  you  do  about  that  '. 

A.  Well,  I  more  or  less  was  in  charge  of  that 
pase  of  the  operation  at  the  time. 

Q.  And  will  you  give  us  some  idea  of  what  an 
peration  that  was,  how  much  in  dollars  and  cents 
fould  you  turn  over  in  these  particular  months 
men  Mr.  Held  was  there,  say  April,  May  and 
une  I 

A.  Well,  not  in  dollars  and  cents  I  couldn't  tell 
ou,  no,  but  in  tonnage  I  would  say  possibly  [242] 
a  the  first  part  of  June  we  were  working  3  shifts 
n  our  technical  grinding  around  the  clock. 

Q.  Can  you  give  some  idea,  though,  of  the 
mount  in  dollars  and  cents  that  would  be  turnover? 

Mr.  Trask:  Object  to  the  witness  testifying.  He 
aid  he  can't  answer,  not  qualified. 

The  Court:     He  said  he  didn't  know. 

The  Witness:     No. 

Q.  Who,  if  you  know,  was  in  charge  of  the  ma- 
hinery  of  the  feed  mill  and  the  lumber  yards  and 
he  oil  racks  \  A.     Well,  I  was. 

Q.  Who  was  in  charge  of  the  trucks  and  cars 
ised  by  the  company?  A.     I  was. 

Q.  Approximately  how  many  trucks  and  cars 
vas  that?  A.     About  30,  I  would  say. 

Mr.  Laney:     You  mav  take  the  witness. 
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Cross-Examination 
By  Mr.  Trask : 

Q.  Who  has  talked  to  you,  Mr.  Huron,  about 
your  testimony  coming  up  here  %  Who  talked  to  you 
about  what  you  were  going  to  say?  [243] 

A.  Nobody  talked  to  me  about  what  I  was  going 
to  say  because 

Q.  Who  talked  to  you  about  coming  up  here? 
Who  was  it?  A.     Miss  Gentry  told  me. 

Q.     Miss  who?  A.     Gentry. 

Q.     Are  you  referring  to  the  lady  at  Mr. 

Mr.  Laney:  You  still  call  her  by  her  single 
name — Mrs.  Mclnerney. 

Q.     She  was  the  one? 

A 

Q 

A 

Q 

Mr. 

Q 
A 

Q 

A 

Q 


Yes.    She  called  me. 

You  are  still  employed  there? 

Yes,  sir. 

Did  you  ever  attend  any  staff  meetings  at 
Held's  office?  A.     No,  sir. 

Never  attended  any? 

Only  myself,  myself  and  him. 

Just  yourself  and  him? 

That  is  right. 

You  testified  you  went  up  there  a  couple  of 
times  and  that  he  was  down  at  your  place  how 
many  times? 

A.  Once  is  all.  After  he  was  with  the  [244] 
company.  He  was  there  once  before.  He  came  there 
with  Mr.  Martin. 
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Q.  What  did  he  discuss  with  you  the  first  time 
e  was  down  there  without  Mr.  Martin? 

A.  Well,  as  I  recall  I  believe  I  explained  to  him 
he  fact  that  we  had  tried  out  a  certain  phase  of 
his  operation  in  our  technical  grinding  and  it 
.adn't  worked  the  way  that  we  had  expected  it  to 
nd  I  believe  that  was  after  I  had  put  another 
ftixer — 3  will  call  it — or  another  tank  with  a  screw 
onveyor  in  it  up  there. 

Q.  Did  you  ever  leave  word  at  his  office  that  you 
ranted  to  get  in  touch  with  him? 

A.  Not  particularly,  no,  I  don't  believe  I  did 
©cause  as  I  say,  the  phase  of  my  employment  out 
here  I  am  all  over  the  place,  several  times  a  day. 

Q.  You  have  been  there  for  a  long  time  and  that 
department  has  been  running  for  quite  a  while, 
lasn't  it,  Mr.  Huron? 

A.  That  is  right,  about  15  years,  I  think — 15,  16 
ears. 

Q.  Do  you  recall  one  occasion,  for  instance, 
yhen  you  testified  about  when  Mr.  Held  brought  a 
;roup  of  students  from  the  University  and  had  you 
peak  to  [245]  them  and  go  through  your  depart- 
nent  I  A.     Yes. 

Q.     You  have  forgotten  that  occasion,  I  guess. 

A.  No,  not  necessarily.  That  happens  pretty 
lear  every  year.  Why  should  I  forget  or  remember 
ust  one  phase  of  it? 

Q.  You  were  just  testifying  as  to  the  number 
>f  times  he  had  been  down. 

A.     I   didn't  figure  that  he   was  down   there  to 
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talk  to  me  at  the  time  anyway  or  find  out  or  learn 

anything  about  the  operations. 

Q.  You  don't  know  what  he  was  doing  around 
the  plant  or  where  he  was  occupying  his  time  or 
how  he  was  going  about  familiarizing  himself  with 
the  business,  do  you,  Mr.  Huron? 

A.     In  a  sense  I  do,  yes. 

Q.  Your  department  is  the  insecticide  and  what 
is  it — fertilizer? 

A.  Insecticide,  fertilizer,  general  maintenance, 
construction,  transportation. 

Q.  Other  than  the  times  when  you  talked  to  him 
actually  do  you  know  what  he  was  doing  the  other 
times  ?  A.     No,  sir,  I  do  not,  [246] 

Q.  You  don't  know  that  he  was  then  not  on 
company  business  at  the  time,  you  didn't  see  him, 
did  you,  Mr.  Huron? 

A.  No,  sir,  I  know  he  just  wasn't  there,  that 
is  all. 

Q.     You  know  he  wasn't  at  your  department? 

A.  Well,  my  department  more  or  less  took  in 
his  territory.  I  was  in  the  main  store,  I  would  say, 
several  times  every  day. 

Mr.  Trask:     That  is  all. 

Mr.  Laney :    That  is  all. 
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EVERETT  BARBER 

ailed  as  a  witness  by  and  on  behalf  of  defendants, 
eing  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
>y  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Everett  E.  Barber. 

Q.     What  is  your  business? 

A.  I  am  manager  of  the  lumber  yard  for  United 
Producers  Consumers  Co-Operative. 

Q.  What  are  your  duties  there?  What  kind  of 
usiness  is  that? 

A.  Well,  we  handle  all  types  of  building  sup- 
lies,  shall  we  say.  That  is  lumber,  roofing  [247] 
laterials,  most  material  that  would  constitute  a 
nil  ding. 

Q.  How  long  have  you  been  in  the  employ  of 
lis  company,  about?  A.     Since  July,  1946. 

Q.     When  did  you  first  meet  Mr.  Held? 

A.  I  think  officially  the  first  time  I  met  him  was 
rhen  he  called  a  meeting  in  his  office.  I  don't  know 
ist  exactly  the  date  of  that  meeting. 

Q.  You  recall  that  he  came  there  as  manager 
bout  April  1  of  1952? 

A.     That  was  my  understanding. 

Q.  From  that  time  until  he  ceased  to  be  era- 
Loyed  there  on  June  20  of  1952  how  many  times 
id  you  see  him? 

A.     Officially  I  would  say  3  times. 

Q.  You  say  officially,  in  what  way  did  you  see 
im?   What  was  discussed? 
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A.  Well,  officially — by  that  I  mean  I  had  seen 
him  at  a  distance,  but  to  actually  talk  to  him  I  had 
seen  him  3  times. 

Q.  What  did  he  talk  about  and  under  what  con- 
ditions ?   Let's  name  the  first  time. 

A.  The  first  time  was  in  his  office.  He  had  called 
a  meeting  there  of  the  department  heads,  so  I  un- 
derstood. [248] 

Q.  And  how  long  did  that  meeting  last  about 
this  meeting  of  department  heads'? 

A.  Oh,  I  would  say  15  minutes  to  half  an  hour, 
probably. 

Q.  15  minutes  to  half  an  hour,  and  did  he  give 
you  any  directions  as  to  how  to  run  your  depart- 
ment or  discuss  with  you  how  to  run  it? 

A.  Well,  the  only  discussion  we  had  at  that  time 
I  know  he  asked  what  corrections  may  be  made  gen- 
erally in  the  business. 

Q.  You  say  there  was  one  more  meeting  than 
that  that  you  had  with  him,  or  3 — 2  more? 

A.     There  are  2  more,  yes. 

Q.     And  the  next  meeting,  where  was  that? 

A.  At  the  lumber  yard.  We  had,  in  this  first 
discussion  or  first  general  meeting,  talked  about  or 
at  least  I  had  brought  up  about  the  condition  of  one 
of  the  driveways  and  he  came  down  and  we  dis- 
cussed that. 

Q.     And  how  long  did  you  discuss  that  I 

A.  Oh.  T  would  say  10  or  fifteen  minutes,  pos- 
sibly. 
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Q.  What  was  the  length  of  his  visit  there  at  the 
amber  yard  I 

A.     That  was  the  duration  at  that  time. 

Q.  Then  the  next  time  that  he  was  there,  [249] 
vhere  was  that  meeting? 

A.     That  was  at  the  lumber  yard  also. 

Q.     What  was  the  subject  matter  of  that? 

A.  At  that  time  we  wrere  discussing  the  possi- 
)ilities  of  a  parking  lot  over  on  the  corner  of  19th 
street  and  Jackson  Street  where  the  incinerators 
ire. 

Q.  Did  he  ever  give  you  any  directions  or  sug- 
gestions as  to  how  to  run  the  business  there? 

A.     Those  were  the  only  things  we  discussed. 

Q.  Well  then,  what  is  your  answer,  did  he  give 
fou  any  directions  as  to  how  to  run  the  business? 

A.     No,  sir. 

Mr.  Laney :    You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Trask: 

Q.     You  have  been  running  that  since  1946? 

A.  Yes,  sir.  No,  sir,  I  haven't.  I  will  retract 
that  statement.  I  have  been  employed  there  since 
1946,  but  I  was  not  manager  all  that  time. 

Q.  How  long  have  you  been  in  charge  of  the 
lumber  department? 

A.     I  believe  the  last  3  or  4  years. 

Q.  But  prior  to  that  time  you  had  been  [250] 
in  the  lumber  department  I 
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A.  I  have  always  been  in  the  lumber  depart- 
ment since  1946. 

Q.     You  knew  something  about  it,  did  you? 

A.     Yes. 

Q.  You  felt  you  knew  quite  a  little  bit  about  it 
when  you  became  manager,  did  you  not? 

A.  Well,  I  won't  say  I  thought  I  knew  a  great 
deal  about  it,  I  did  know  something  about  it. 

Q.  At  least  your  services  as  manager  during  the 
past  4  or  5  years  running  that  operation  have  been 
satisfactory  to  the  Board  of  Directors  and  the  pre- 
vious manager,  had  they  not,  so  far  as  you  know? 

A.     Well,  I  hope  they  had. 

Q.  You  never  had  too  much  criticism  about  it, 
things  have  been  going  along  all  light  down  at  the 
lumber  yard,  had  they  not  I  A.     Yes,  sir. 

Q.  Mr.  Held  didn't  come  in  and  immediately 
change  that  all  around  or  change  the  routine  or 
give  any  particular  directions,  did  he? 

A.  We  had  never  discussed  that  part  of  it,  no, 
sir. 

Q.  Did  you  have  any  fundamental  problems  of 
management  of  your  department  that  you  weren't 
able  to  [251]  cope  with?  A.     No,  sir. 

Q.  You  saw  him,  you  say,  a  number  of  occasions 
out  and  around  the  place  but  officially  only  3  times, 
is  that  your  testimony  ?  A.     That  is  correct. 

Q.     And  you  attended  how  many  staff  meetings? 

A.     One. 

Q.  Do  you  know  as  a  matter  of  fact  that  there 
were  other  staff  meetings  other  than  the  ones  you 
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ittended?  A.     I  don't  know. 

Q.  Yon  don't  know.  Yon  found  him  interested 
n  your  problems  when  you  raised  them,  did  yon 
lot,  Mr.  Barber? 

A.     On  the  occasions  when  we  discussed  it,  yes. 

Mr.  Trask :     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Laney: 

Q.  Were  yon  invited  to  any  other  staff  meetings 
frith  Mr.  Held?  A.     No,  sir. 

Mr.  Laney:     That  is  all. 

HARRY  PURDY 
called  as  a  witness  by  and  on  behalf  of  the  [252] 
defendants,  being  first  duly  sworn,  testified  as  fol- 
lows : 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Harry  Purdy. 

Q.  I  will  ask  you  whether  you  are  in  the  employ 
of  one  of  these  companies — that  is  defendants  here 
in  this  suit? 

Q.  I  have  been  in  the  employ  of  Southwest  Co- 
operative Wholesale  since  April  of  1946. 

Q.     What  is  your  position  now? 

A.     Office  manager  for  the  company. 

Q.  And  during  the  time  when  Mr.  Held  was 
there  from  April  1  to  June  20  of  1952  what  was 
your  position  then? 
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A.     I  was  head  bookkeeper. 

Q.  And  as  such  were  you  in  the  main  office  there 
of  the  company?  A.     Yes. 

Q.  Now  I  will  ask  you  what  had  been  the  prac- 
tice about  reports  and  going  into  phases  of  the 
business  and  so  on  in  the  past  there  ? 

Mr.  Trask:  Objection.  Has  no  bearing  on  this 
inquiry. 

The  Court:     I  don't  see  where  it  [253]  could. 

Q.  I  will  ask  you  whether  Mr.  Martin — whether 
Mr.  Held  while  he  was  manager  there  ever  gave  you 
any  directions  or  made  any  inquiries  about  your 
department  ? 

A.  No,  outside  of  being  introduced  to  him  he 
never  spoke  to  me. 

Q.  I  will  ask  you  whether  you  kept  records  of 
time  that  the  employees  worked  and  records  on  the 
efficiency  of  the  employees'? 

A.  Yes,  we  kept  a  complete  time  sheet  and  indi- 
vidual records  of  employees. 

Q.  I  will  ask  you  whether  he  ever  made  any 
inquiry  there  about  those  records  of  employees? 

A.     Not  to  my  knowledge. 

Q.  Did  he  ever  talk  with  you  at  all  about  the 
business  of  the  company? 

A.     Never  did  mention  it. 

Mr.  Laney:    You  may  take  the  witness. 


vs.  Ralph  W.  Held  253 

testimony  of  Harry  Purdy.) 

Cross-Examination 
\   Mr.  Trask: 

Q.  Mr.  Purdy,  did  you  while  Held  was  there 
rnish  those  employment  efficiency  sheets  or  time 
eets,  whatever  it  was  Mr.  Laney  was  talking 
you  about  ?  Did  you  furnish  those  to  Mr.  Huber? 
A.     Mr.  Huber?  [254] 

Q.  Yes.  Would  he  come  in  at  times  and  get 
em? 

A.  Tt  has  been  the  practice  down  there — Mr. 
uber  as  general  manager  would  review  our  em- 
< Anient  records  and  then  take  it  up  with  the 
neral  management  to  decide  what  is  to  be  done, 
r.  Huber  was — never  to  my  knowledge  had  the 
ithority  to  take  it  on  to  himself  to  go  ahead  and 
ansfer  personnel  or  to  give  raises  without  being 
:ayed  by  the  management. 

Q.     And  did  you  know  as  a  fact  that  Mr.  Huber 
iring  Mr.   Held's   time   as   manager   down   there 
juld  take  those  records  and  take  them  in  to  Mr. 
eld  I   Do  you  know  that  he  did  that  \ 
A.     That  I  don't  know. 

Q.     You  don't  know?    He  could  have  and  you 
juldn't  know  about  it,  is  that  correct? 
A.     Yes,  either  way,  I  wouldn't  know. 
Q.     As  a  matter  of  fact,  who  was  in  charge  of 
mr  department  at  the  time  Mr.  Held  was  there  ( 
A.     Mr.  Leonard,  Jim  Leonard. 
Q.     And  you  would  see  Mr.  Held  in  there  talking 
Mr.  Leonard  from  time  to  time,  would  you  ? 
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A.  I  saw  Mr.  Held  in  the  office  and  talked  to 
his  secretary  a  few  times,  but  to  my  knowledge  if 
he  talked  to  Mr.  Leonard  it  was  in  his  office,  I 
didn't  see  him  around  the  department.  [255] 

Q.  But  you  don't  say  that  he  didn't  talk  to  the 
head  of  your  department,  Mr.  Leonard,  from  time 
to  time,  do  you? 

A.     No,  I  couldn't  say  because  I  don't  know. 

Q.  Mr.  Leonard  would  be  the  logical  one  to  take 
up  problems  concerning  your  department  with,  he 
was  the  head  of  it,  wouldn't  he  be  the  logical  one 
Mr.  Held  would  discuss  these  matters  with1? 

A.  He  discusses  the  matters,  but  generally  Mr. 
Leonard  would  pass  any  analysis  on  to  me  to  be 
worked  up  and  I  didn't  work  any  up. 

Q.  You  don't  know  whether  Mr.  Leonard  worked 
any  analysis  up  for  Mr.  Held? 

A.     Well,  he  could  have.   That  I  couldn't  say. 

Q.  At  that  time  you  were  not  the  head  of  the 
department?  You  didn't  sit  in  on  the  staff  meetings 
as  such,  did  you?  A.     No,  I  didn't. 

Q.  You  knew  as  a  fact  he  held  staff  meetings 
from  time  to  time,  did  you  not? 

A.  I  know  he  held  one  because  Mr.  Leonard  told 
me  that  he  would  be  in  the  office  and  for  me  to  take 
over  if  anything  come  up. 

Q.  Did  you  have  any  particular  problems  to  take 
up  with  Mr.  Held  that  you  did  take  up  with  [25(>] 
him  ? 

A.     No,  this  department  runs  pretty  well  on  its 
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vn  unless  someone  wants  an  analysis  of  any  de- 
nt nient  or  profits. 

Q.  Mr.  Held  didn't  come  in  and  make  any  dra- 
atic  or  drastic  changes  in  the  manner  in  which 
m  had  been  operating  through  the  past  years,  did 
>!  A.     No,  everything  went  on  the  same. 

Mr.  Trask:     That  is  all. 

Redirect  Examination 
y  Mr.  Laney: 

Q.     T  will  ask  you  in  the  usual  run  of  the  busi- 
es there  who  it  was  that  the  manager  came  to  to 
it  these  analyses  about  employees? 
A.     Well,  generally  he  would  go  to  the  office  man- 
ner, which  was  Mr.  Leonard. 
Q.     Who  was  it  who  worked  them  up? 
A.     In   most   cases — sometimes   he   would,   most 
ises  I  would  because  I  had  the  time  available. 
Q.     And  what  was  the  custom  as  to  where  the 
anager  would  come  to  get  these  analyses? 
A.     Well,  sometimes  he  wTould  call  the  office  man- 
ner into  his  office  or  sometimes  he  would  come  out 
tere  in  the  main  office. 

Q.     Did  Mr.  Held  ever  come  out  there  to  get  any 
I  those  analyses  to  the  main  office?  [257] 
A.     Not  that  I  know  of. 
Mr.  Laney:     That  is  all. 
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Recross-Examination 
By  Mr.  Trask: 

Q.  You  are  still  employed  down  there — still 
working?  A.     Yes. 

Q.  Mrs.  Mclnerney  called  you  about  coming  up 
here? 

A.  She  called  this  afternoon  and  told  me  to 
come  up. 

Mr.  Laney:  May  I  ask  this — this  man  who  was 
head  of  the  department,  is  he  there  now  any  more? 

The  Witness:  Mr.  Leonard?  No,  he  left  two 
months  ago. 

Mr.  Laney:  And  you  are  head  of  the  depart- 
ment? 

The  Witness :     I  am  head  of  the  department  now. 

WANDA  SCHOEN 

called  as  a  witness  by  and  on  behalf  of  the  defend- 
ants, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney :  [258] 

Q.  What  is  your  name,  please? 

A.  Wanda  Schoen. 

Q.  Is  it  Miss  or  Mrs.?  A.     Mrs. 

Q.  Mrs.  Schoen,  what  is  your  employment  now? 

A.  I  am  on  the  switchboard,  PBX  telephone. 

Q.  That  is  the  switchboard  there  at  the  office  of 

these  two  companies  that  are  involved  in  this  litiga- 
tion {  A.     Yes,  sir. 
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Q.     T  will  ask  you  whether  you  were  switchboard 

aerator  there  during  the  time  when  Mr.  Held  was 

ere  from  April  1,  1952,  until  about  the  20th  of 

me  of  1952? 

A.     Well,   1   wasn't  there  right  from  April  1.    T 

irted  my  employment  there  April  28. 

Q.     You   started  there  April   28.    Who  was  the 

ritchboard  operator  before  you  ? 

A.     Well,  I  believe  her  name  was  Betty  Cannon. 

Q.     Do  you  know  where  she  is*? 

A.     No,  I  don't  right  now. 

Q.     From  April  28  then  on  during  the  time  that 

r.  Held  was  there  until  June  20,  what  did  [259] 

»u  observe  as  to  whether  Mr.  Held  remained  there 

l  the  job  or  not? 

A.     Well,  I  observed  that  I  didn't  ever  get  to 

eet  him  and  I  had  a  call  or  two  for  him  and  would 

ag  in  his  office  and  if  he  wasn't  there,  which  was 

lite  a  few  times  I  didn't  know  what  to  do  with 

e  call,  how  to  handle  it. 

Q.     What  did  you  observe  as  to  whether  he  was 

ere  most  of  the  time  or  gone  most  of  the  time? 

A.     Well,  he  was  definitely  gone  most  of  the  time. 

Q.     Did  he  leave  any  word  with  you  as  to  where 

find  him  or  where  he  was  when  he  was  gone  ? 

A.     No,    because    I    used    to    have    to    ask    Mrs. 

clnerney  there  if  she  knew. 

Q.     Would  she  know  where  lie  was  I 

A.     No. 

Mr.  Laney:     Take  the  witness. 
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Cross-Examination 
By  Mr.  Trask : 

Q.     You  say  you  began  work  there  April  28  ? 

A.     Yes,  sir. 

Q.  How  many  girls  are  on  the  switchboards 
down  there? 

A.  Well,  I  am  the  full-time  girl  and  then  [260] 
there  are  one  or  two  relief  girls. 

Q.  During  a  period  of  a  day  how  many  different 
girls  are  on  the  switchboard? 

A.  Just  two,  myself  and  the  relief  girl,  and  the 
relief  girl  just  relieves  at  lunch  and  maybe  10  or  15 
minutes  other  than  that. 

Q.     Intervals  during  the  day?  A.     Y^es. 

Q.  Is  there  just  one  girl  that  has  been  on  as 
relief  girl  since  you  have  been  there  April  28? 

A.  Well,  there  was  only  one  from  April  28  until 
sometime  last  summer. 

Q.  You  say  Mr.  Held  never  on  any  occasion 
while  you  were  there  you  don't  recall  any  occasion 
of  his  having  left  word  with  you  where  he  was  when 
he  left?  A.     No,  sir,  I  don't. 

Q.     You  never  recall  any  occasion  of  that? 

A.     No. 

Q.  You  testified  in  answer  to  Mr.  Laney's  ques- 
tion that  he  wasn't  there  hardly  at  all.  Where  is 
your  office  with  relation  to  his? 

A.  Well,  my  switchboard  is  right  out  in  the 
store.   It  is  in  the  rear  of  the  store  and  Mr.  Held's 
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pice  was  right  in  back  of  me,  so  that  he  would 
!ome  right  by  on  his  way  out.  That  was  about  [261] 
he  only  time  I  ever  saw  him  was  on  his  way  out. 

Q.  You  don't  know  what  he  was  doing  or 
vhether  he  was  on  company  business  or  what  he 
jras  doing  at  the  times  he  was  out,  do  you,  Mrs. 
v-lioeii  I  A.     No,  I  don't. 

Mr.  Trask:     That  is  all. 

Mr.  Laney:     That  is  all. 

LEWIS  G.  WAHMSLEY 

ailed  for  cross-examination  by  the  plaintiff,  having 
>een  previously  sworn,  resumed  the  stand  and  tes- 
ified  further  as  follows: 

Redirect  Examination 
(Continued) 
Jy  Mr.  Laney: 

Q.  Mr.  Wahmsley,  counsel  has  brought  out  from 
row  something  about  margins  in  some  of  the  years, 
lave  you  the  data  so  that  you  could  give  the  mar- 
gins in  the  Southwest — produced  by  the  Southwest 
^-Operative  Wholesale  or  shown  by  their  records 
Tom  the  year  1948  through  the  year  1952  just  to 
'ompare  it?   Do  you  have  those  data? 

A.  Yes,  I  do.  Revolving  fund  certificates  to 
Southwest  Co-Operative  Wholesale  for  the  fiscal 
rear  ending  February  28,  1948,  $193,447.01. 

Q.     Now  you  say  that  was  what? 

A.  That  is  revolving  fund  certificates  [262] 
ssued  for  margin  for  the  year 
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Q.     That  is  the  margin,  is  itf 

A.     That  is  of  the  Southwest,  yes. 

Q.     Now  that  was  for  the  year  1948? 

A.     Fiscal  year  ending  February  28,  1948. 

Q.     It  was  really  mostly  the  year  1947? 

A.     Yes. 

Q.  Then  for  the  fiscal  year  ending  February  1, 
1949,  what  was  it  ? 

A.  Well,  it  is  February  28,  1949,  would  be 
$143,569.30. 

Q.  That  ending  February  28,  the  year  ending 
February  20,  1950,  what  was  the  margin? 

A.     $121,555.11. 

Q.  And  then  for  the  year  ending  February  28, 
1951?  A.     $249,204.02. 

Q.  Then  the  margin  for  the  year  ending  Febru- 
ary 28,  1952  I  A.     $406,102.79. 

Q.     Then  for  the  year  ending  February  28,  1953? 

A.     $194,975.68. 

Q.  As  to  the  period  then  from  February  28, 
1953,  onward  now,  what  have  you  to  say  as  to  the 
condition  [263]  of  the  company  with  regard  to  what 
margins  it  may  produce,  good  or  bad  or  what? 

Mr.  Trask:  Object,  if  the  Court  please.  That 
would  be  speculative. 

The  Court:     I  think  so. 

Q.  Well,  what  is  the  condition  of  the  company 
now  that  has  any  bearing  on  its  margin? 

Mr.  Trask:  Same  objection.  I  don't  understand 
counsel's  question. 

The  Court:     I  don't,  either. 
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Q.     Is  the  company  functioning  full  tilt  now.-' 
A.     No,  it  is  not. 
Q.     What  is  wrong  with  it  '. 
A.     Well,  in  September,  1952,  why  the  feed  mill 
Inch  is  approximately  25  to  30  per  cent  of  the 
toss  volume  burned  down. 
Q.     And  is  it  in  operation  yet? 
A.     It  is  not  in  operation  full  100%.    It  is  par- 
ally  operating  now,  but  there  probably  will  be 
lother  30  to  45  days  before  it  gets  in  complete 
reduction. 

Q.  Does  this  co-operative  have  anything  to  do 
ith  cotton  products? 

A.  Nothing  other  than  furnishing  the  farmers 
ho  [264]  are  growing  cotton. 
Q.  I  will  ask  you  whether  there  is  any  connec- 
on  between  the  bolt  of  cotton  that  will  be  allowed 
id  the  income  of  this  company? 
Mr.  Trask:  Objection.  If  the  Court  please,  go- 
ig  into  matters  that  are  speculative  and  have  no 
?aring. 

The  Court:  This  man  is  qualified  as  an  account- 
it,  not  an  economist.  He  may  be  qualified  as  one, 
it  you  haven't  qualified  him. 

Q.  Then  I  will  ask  you  from  your  analysis  of 
lese — well  now  what  about  the  margin  of  the  other 
)mpany,  of  the  Southwest  Co-Operative  Whole- 
lie? 

A.  The  other  company  is  United  Producers  and 
onsumers. 
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Q.  I  mean  the  other  company,  the  United  Pro- 
ducers. 

A.  Well,  the  United  Producers  and  Consumers 
margin  stays  pretty  close  to  the  Southwest  as  the 
major  portion  of  their  income  is  derived  from  the 
revolving  fund  from  the  Southwest  Co-Operative 
Wholesale.  At  the  time  of  purchase  United  gets  a 
cash  discount  which  sometimes  covers  the  cost  of 
operation,  sometimes  it  doesn't,  but  that  cash  dis- 
count is  computed  as  closely  as  possible  to  cover  the 
actual  cost  of  [265]  operation  of  the  United  Pro- 
ducers and  Consumers. 

Q.  Well,  then  United  went  along  about  the  pro- 
portionate same,  didn't  it? 

A.     Pretty  much  the  same,  yes. 

Q.  I  will  ask  you  whether  you  know  what  ele- 
ments there  are  that  go  into  making  up  or  have  an 
effect  upon  the  making  up  of  the  amount  of  this 
margin  in  the  future.   What  elements  go  into  that? 

Mr.  Trask:  If  the  Court  please,  I  object.  I 
think  that  is  remote  and  speculative  and  has  no 
bearing  on  this  case. 

Mr.  Laney:  We  have  to  meet  it.  They  are  spec- 
ulating about  what  is  in  the  future,  we  just  want  to 
show  the  facts. 

Mr.  Trask:  Except  the  difference  we  are  basing 
it  upon  the  facts  of  reports  of  actual  earnings  and 
now  the  question  is  directed  to  what  future  eon* 
tingencies  might  occur  which  T  think  is  getting  too 
remote. 
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The  Court:    Gro  ahead,  but  I  doubt  that  the  Court 
ill  pay  much  attention  to  it. 
The  Court  can  speculate  as  well  as  the  witness. 
Mr.  Laney :     I  f  the  Court  will  pardon  me,  there 
his  speculative  as  to  what  they  [266]  think  they 
ill  do  in  the  future. 
The  Court:     Well  all  right. 

Q.  What  elements  then  do  you  say  will  have  a 
saring  upon  what  the  amount  of  margin  of  the 
>mpanies  will  be  for  the  fiscal  year  ending  Feb- 
iary  28,  1954,  and  then  that  fiscal  year? 
A.  Well,  the  only  fact  that  I  can  see  that  can 
ive  a  bearing  on  it  is  the  volume  of  business 
iey  do. 

Q.     What  would  that  depend  upon? 
A.     That  depends  upon   supplies  and  what   not 
'quired  by  the  farmers. 
Q.     What  would  that  depend  upon? 
Mr.  Trask:     T  object  as  remote,  speculation  on 
>eculation. 

The  Court :  You  may  answer  that  if  you  want  to. 
Q.  What  are  the  elements — I  just  want  the  facts 
)out  what  the  prospects  are. 

A.  Mr.  Laney,  that  is  hard  for  anyone  to  antici- 
ite. 

Q.  All  right,  T  won't  press  it.  As  to  the  few 
onths  in  the  spring,  that  is  particularly  those 
onths  of  April  and  June,  I  will  ask  you  whether 
tey  are  average  months  or  whether  there  is  an 
icrease  in  [267]  activity  during  that  time. 
A.     Well,  that  depends  on  the  department  which 
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you  are  considering.    Your  farm  supplies  during 
those  months  are  up.   Your  fertilizer  is  up  but  you 
don't  have  your  insecticides.  Your  insecticides  come 
in  a  period  of  July,  August  and  September. 
Mr.  Laney:     That  is  all. 

Recross-Examination 
By  Mr.  Trask: 

Q.  Mr.  Wahmsley,  did  I  note  that  you  had  re- 
duced to  writing  the  figures  about  which  you  have 
just  testified?  A.     Yes. 

Q.  Would  you  have  any  objection  if  I  took 
these  ?  These  are  the  figures  that  you  reduced  at  my 
request,  is  that  right?  A.     Yes,  sir. 

Mr.  Laney:  He  wasn't  testifying  about  those, 
was  he? 

Q.  Is  this  the  matter  about  which  you  just  tes- 
tified ? 

A.  No,  I  was  testifying  on  the  Southwest,  Mr. 
Trask. 

Q.  Oh,  you  didn't  give  us  the  combined  [268] 
margin. 

A.  No,  I  just  gave  the  Southwest.  That  is  what 
he  asked  for. 

Q.     I  had  asked  you  for  the  combined  margin. 

A.    Yes,  and  this  is  the  combined. 

Q.  What  you  have  handed  me  now  is  the  com- 
bined margin?  A.    Yes,  sir. 

(Plaintiff's   Exhibit   12   marked   for   identi- 
fication.) 
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Q.  Mr.  Wahmsley,  showing  you  Plaintiff's  Ex- 
Lint  12,  is  this  the  combined  margin  about  which 
>u  have  testified.  Plaintiff's  1  for  identification'? 

A.  Well  this  is  the  one,  Mr.  Trask,  not  the  %- 
res  that  I  just  testified  in  Mr.  Laney's  examina- 
on. 

Q.  That  is  right,  but  the  figures  you  prepared  at 
iv  request 

A.     Yes,   those   are   the   ones   prepared   at   your 

quest  for  the  combined  net  margin  of  the  two 
Hnpanies  for  the  years  involved  there. 

Mr.  Trask:     Offer  it  in  evidence. 

(Plaintiff's  Exhibit  12  received  in  evidence.) 

Q.  Referring  to  12  in  evidence,  Mr.  Laney  lias 
sked  you  about  the  margin  figures  for  Southwest 
!o-Operative  which  you  testified  about.  [269] 

A.     Yes. 

Q.  And  Plaintiff's  12  in  evidence  contains  the 
mires  about  which  you  have  testified  as  to  the 
ia rains  of  Southwest  plus  the  margins  as  to  the 
Jnited  .;  A.     That  is  right. 

Q.  And  shows  a  combined  margin  and  in  addi- 
lod  it  shows  the  cash  rebates  distributed  for  fer- 
ilizer  and  insecticide  for  the  years  in  question? 

A.     That  is  right. 

Q.  That  is  pursuant  to  your  testimony  this  morn- 
ag  with  respect  to  insecticides  the  margin  was 
andled  a  little  bit  differently  than  with  other  mer- 
handise  i 

A.     On  fertilizing  and  insecticide  both  due  to  the 
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source  of  supply  when  it  got  critical  you  had  to 
sell  at  what  the  competition  was  selling  or  there- 
abouts which  was  in  excess  of  the  desired  margin 
and  as  a  result  a  cash  rebate  was  given  on  those 
items. 

Q.  Now,  Mr.  Wahmsley,  I  note  that  your  figures 
for  1953,  $194,975.68  as  the  margin  is  of  Southwest 
only  ?  A.     Yes. 

Q.  You  don't  have  the  figure  of  United  for  [270] 
that  fiscal  period? 

A.     It  hasn't  been  completed,  Mr.  Trask. 

Q.  But  you  gave  an  estimate  of  what  the  margin 
would  be  as  to  United,  did  you  not  ? 

A.    Yes,  I  did. 

Q.     What  was   that   estimate?  A.     $40,000. 

Q.  So  that  for  1953  the  combined  margin  is 
approximately  $235,000?  A.     That  is  right. 

Q.  But  in  1952  do  I  understand  you  to  say  you 
suffered  a  fire  loss  out  there? 

A.     Yes,  in  September. 

Q.     That  destroyed  the  feed  mill? 

A.     Yes,  it  did. 

Q.  And  what  is  the  margin  produced  by  the 
feed  mill  during  ordinary  fiscal  periods  operations  ? 

A.  Well,  that  is  hard  to  determine  exactly,  Mr. 
Trask,  because  it  is  tied  in  with  your  farm  service 
division;  administrative  costs  are  spread  over  the 
entire  operation  there. 

Q.  What  did  it  produce  during  the  fiscal  year 
prior*?  A.     li  is  not  >et  out  separately. 
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Q.     Isn't  it  set  out  in  your  annual  report  [271] 

iparately  \ 

A.  No,  it  is  not,  it  is  under  the  farm  service 
hich  includes  fertilizing,  insecticide,  feed  and 
ted. 

Q.     Did  you  have  a  way  of  breaking  that  down  \ 
A.     We  break  the  sales  down. 
Q.     Just  a  minute  ago  you  testified  for  Mr.  Laney 
lat  that  wouldn't  be  ready  for  30  or  45  days  and 
lat  represented  a  percentage  figure  that  I  didn't 
itch  of  your  operations  that  you  said  were  sub- 
antial.   What  was  that  percentage  figure? 
A.     Between  30%  and  40%  of  your  gross  sales. 
Q.     Then   for  this  fiscal   period   of   1953   where 
lere  was  a  decline  from  $406,000  to  $235,000,  a  con- 
derable  portion  of  that  loss  or  decline  is  repre- 
snted   by   the  loss  of  the  feed  mill   during  that 
eriod  of  time,  is  that  not  correct  ? 
A.     A  portion  of  it  is,  yes. 

Q.     Then   after  the  end  of  30   or  45   days  you 

scpect  to  get  the  feed  mill  back  into  operation  and 

le  operations  will   return  to  their  normal  status, 

\  that  not  correct?  A.    We  assume  they  will. 

Mr.  Trask:     That  is  all.  [272] 
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Redirect  Examination 
By  Mr.  Laney: 

Q.  That  I  may  understand  Plaintiff's  Exhibit 
12  here,  where  you  put  down  cash  rebates  con- 
tributed, explain  what  that  means. 

A.  That  is  what  I  was  talking  about  this  morn- 
ing. That  is  an  adjustment  in  price  due  to  competi- 
tion, Mr.  Laney. 

Q.  Is  that  any  part  of  what  you  call  the  net 
margin  1 

A.  No,  it  is  not.  That  is  not  taken  into  con- 
sideration. That  reduces  the  member  sales  by  that 
amount. 

Q.  For  the  benefit  of  the  Court  you  might  go 
into  that  and  explain. 

A.  Well,  on  16-20  fertilizer,  which  is  16%  am- 
monia nitrate  and  20%  phosphate,  there  is  only  one 
source  of  supply,  which  is  Mathesan  Chemical.  They 
say  you  will  sell  it  at  a  specified  price  or  you  don't 
get  it.  That  price  is  $3  to  $5  a  ton  more  than  we 
normally  get  on  a  ton  of  fertilizer  in  the  margin 
that  we  compute  that  for  our  members,  but  in  order 
to  get  that  supply  we  add  on  and  sell  at  the  regular 
price.  Then  60  days  later  we  refund  the  difference 
between  our  ordinary  margin  and  what  the  margin 
was  [273]  computed  on  that  actual  sales  price. 

Q.     So  that  is  no  part  of  this  margin  ? 

A.     No,  it  is  not, 

Mr.  Laney:     That  is  all. 
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Recross-Examination 
\y  Mr.  Trask: 

Q.  Irrespective  of  how  you  consider  this,  Mr. 
Va  Inns  ley,  in  your  own  accounting,  and  there  can 
e  difference  as  proper  accounting  method,  can  there 
ot? 

A.     Oh,  yes,  that  is  very  true. 

Q.  The  margin  that  you  have  computed,  speak- 
lg  about  the  ordinary  margin  of  these  operations, 
5  a  margin  that  is  computed  as  between  the  differ- 
nce  between  the  sales  price  of  goods  sold  to  con- 
Limers  and  the  cost  of  that  goods  and  the  expense 
f  operation.   That  is  margin  is  it  not  ? 

A.     That  is  right, 

Q.  Then  with  respect  to  insecticides  and  fer- 
lizer,  you  sell  your  insecticides  and  fertilizer  at 
le  regular  established  market  price  and  what  you 
re  testifying  to,  as  I  understand  it,  is  that  with 
espect  to  certain  fertilizer  there  is  a  fair-trade 
»vel  below  which  you  can't  sell  that  merchandise 
nd  still  handle  it,  isn't  that  right?  [274] 

A.     That  is  right. 

Q.  So  you  do  sell  it  at  that  price  and  then  you 
abate  the  fertilizer  differential  between  the  sales 
rice  and  the  cost  as  a  cash  discount  instead  of  han- 
ling  it  as  your  other  merchandise  on  a  revolving 
und  discount  at  the  end  of  the  year,  isn't  that 
orrect  ?  A.     No. 

Q.     Well,  you  do  refund  it? 
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A.     A  portion  of  it. 

Q.     What  portion? 

A.  Well  down  to  your  ordinary  margin.  If  you 
desire  $5  a  ton  on  fertilizer  and  you  get  $8  or  $16 
or  $20,  you  refund  $3  a  ton. 

Q.  How  much  on  this  cash  rebate  distributed 
is  represented  by  that  rebate  that  you  have  just 
spoken  of  and  the  ordinary  rebate  that  is  handled 
as  to  other  merchandise?  In  other  words  you  have 
a  figure  here  for  February  28,  1952,  of  cash  rebates 
distributed,  $16,962  or  $17,000. 

A.     That  is  on  insecticide. 

Q.     Well  insecticides  and  fertilizer  is  it  not  ? 

A.  Yes,  but  the  major  portion  of  that  is  [275] 
insecticides. 

Q.     Is  that  handled  any  differently? 

A.     No. 

Q.  Your  combined  then  is  a  figure  of  approxi- 
mately $17,000?  A.     That  is  right. 

Q.  Then  that  figure  represents  the  difference 
between  the  sales  price  at  which  those  items  of 
merchandise  are  sold  and  the  cost  of  the  merchan- 
dise to  the  consumers? 

A.  No,  it  is  not  either.  That  is  the  difference 
between — well,  I  can  tell  you  very  frankly  on  the 
insecticide,  there  is  $5  a  ton  rebate  to  the  member 
in  cash. 

Q.  And  is  that  $5 — are  those  the  rebates  that 
total  approximately  $17,000? 

A.     There  is  $3  on  fertilizers  and  $5  on  insec- 
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eides  included  in  the  figures  that  you  are  talking- 
bout. 

Q.     Ts  that  the  total  margin  on  those  items? 

A.     Xo,  it  is  not. 

Q.  Where  is  the  rest  of  the  margin,  is  that  in- 
nded  in  the  ordinary  margins  up  above  in  those 
gures  ?  A.     Yes,  it  is. 

Q.  Then  the  $3  or  $5,  those  two  items  [276]  that 
on  have  just  mentioned  as  the  cash  rebates  going 
p  to  make  the  cash  rebates,  is  a  part  of  the  differ- 
ace — then  let's  put  it  that  way,  between  the  sales 
rice  and  the  actual  cost,  is  that  not  correct  ? 

A.     That  is  right. 

Q.  And  the  rest  of  it  is  handled  in  the  ordinary 
ay  and  appears  in  your  annual  margins? 

A.     That  is  true. 

Q.  So  this  $17,000  odd  figure  is  still  a  part  of 
le  margin  between  the  cost  and  sales  price,  but 
;  is  handled  in  a  different  way? 

A.     It  is  a  special  discount. 

Q.  But  still  a  margin  between  cost  and  sales 
rice,  is  it  not?  A.     That  is  right. 

Mr.  Trask:     That  is  all. 

Redirect  Examination 
>y  Mr.  Laney: 

Q.  But  the  sales  price  is  raised  by  this  $5  in 
le  one  instance  with  the  understanding  that  that 
5  to  be  rebated?  A.     It  is  most  certainly. 

Mr.  Laney:     No  further  questions. 
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HARVEY  SIMS 
called  as  a  witness  by  and  on  behalf  of  Defendants, 
being-  [277]  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  name,  please  ? 

A.     Harvey  Sims. 

Q.  And  are  you  in  the  employ  of  one  of  the 
defendants  that  are  involved  in  this  litigation? 

A.     Southwest  Co-Op. 

Q.     In  what  capacity  are  you  employed  there? 

A.     In  the  mill  and  insecticide. 

Q.     State  whether  or  not  you  are  the  supervisor. 

A.  I  was  a  production  manager  in  the  mill  and 
a  labor  foreman  in  the  insecticide. 

Q.  Were  you  employed  in  that  capacity  during 
the  time  when  Mr.  Held  was  supposedly  with  the 
company  there  from  April  1,  1952,  to  June  20  of 
that  year?  A.     I  was. 

Q.  About  how  long  have  you  been  in  the  employ 
of  these  companies  or  one  of  them? 

A.     Since  1936. 

Q.     That  at  that  time  was  which  company? 

A.     C.  M.  Martin  Wholesale. 

Q.     That  was  the  predecessor  of  this  United  ? 

A.     That  is  right.  [278] 

Q.  Predecessor  of  the  Southwest  Co-Operative 
Wholesale.  Now  did  you  meet  Mr.  Held  after  he 
came  here  (  A.     Yes. 

Q.     When  did  you  first  meet  him  ? 
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A.  Well,  T  saw  him — he  had  a  meeting  with  me 
nd  Ivan  Stoltzfus  one  time. 

Q.     When  was  that? 

A.  I  don't  know  what  date  it  was.  A  couple 
f  weeks  after  he  came  down  here. 

Q.     And  what  was  that  meeting  about? 

A.  He  just  told  us  that  he  run  a  business  and 
e  look  at  reports  and  if  anything  was  wrong  he 
,Tould  ask  us  about  it. 

Q.  Did  he  ever  give  you  any  directions  as  to  how 
o  operate  or  any  suggestion? 

A.  No,  he  didn't  say  anything — he  didn't  say 
othing  to  me. 

Q.  How  many  times  all  told  did  you  see  him  or 
e  see  you  !  That  is,  this  second  occasion. 

A.  Well,  when  they  was  placing  a  man — chang- 
ng  him  from  one  job  to  the  other. 

Q.  That  is  taking  a  man  from  whom  and  giving 
dm  to  whom? 

A.  Taking  him  off  the  trucks  and  putting  [279] 
iim  out  in  the  field  as  a  salesman. 

Q.  Did  he  at  that  time  in  any  way  discuss  with 
on  or  give  you  any  discussions  or  directions  about 
io\v  to  run  the  business? 

A.     We  only  talked  about  the  man  that  time. 

Q.  And  that  was  just  taking  an  employee  from 
-our  department  and  taking  him  to  another  depart- 
Tient.'  A.     Right. 

Q.  Did  he  at  any  other  time  in  any  way  com- 
nunicate  with  you  or  inquire  as  to  how  your  depart- 
nent    was   running   or   communicate    with    you    as 
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to  how  to  run  it  with  any  suggestions,  anything  of 

that  sort? 

A.  No,  that  is  the  only  two  times.  Of  course  I 
might  have  spoke  to  him  a  few  times,  but  that  is 
the  only  thing  I  can  remember. 

Q.  Well,  now  at  that  department  head  meeting 
that  some  have  spoken  about,  about  the  middle  of 
May  of  1952,  did  he  ask  you  to  that  % 

A.     I  wasn't  in  it. 

Q.     Did  he  ask  you — invite  you  there? 

A.     No. 

Mr.  Laney:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Trask :  [280] 

Q.  Mr.  Sims,  how  long  have  you  been  in  charge 
of  the  shipping  dock  and  office  or  that  department 
that  you  are  in  now  I 

A.     Oh,  I  would  say  6  years. 

Q.  In  other  words,  as  I  understand  it,  your 
department  is  getting  merchandise  loaded  for  ship- 
ment and  seeing  that  it  is  shipped  to  the  proper 
person,  is  that  right? 

A.     Not  only  that.   I  am  production  manager. 

Q.     Production  manager  of  what? 

A.     The  feed  mill. 

Q.  And  you  had  that  job  as  manager  about  6 
years,  you  say?  A.     I  would  say  so. 

Q.  Prior  to  that  time  you  kind  of  grew  up  in 
the  business  down  there,  you  knew  it  pretty  well? 
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A.     T  wouldn't  say  that.   I  know  my  part  of  it. 

Q.  You  know  your  part  of  it  pretty  well.  You 
re  still  an  employee  down  there,  still  doing  the 
une  job?  A.     Y^es. 

Q.  And  during  the  time  he  was  there  did  you 
ave  any  particular  fundamental  or  difficult  prob- 
ims  that  were  different  from  what  they  had  [281] 
Ben  during  the  6  years  you  have  been  there? 

A.     No,  I  don't  know. 

Q.  Everything  went  along  pretty  much  the  same 
n  the  2nd  of  April  after  he  came  as  it  did  on  the 
r>th  of  March  before  he  came,  did  it  not,  Mr. 
ims  I  A.     Y^es. 

Q.  He  didn't  come  down  and  change  your 
lethod  of  operation  or  fire  your  employees  or  do 
nything  to  interfere?  A.     No. 

Mr.  Trask:     I  believe  that  is  all. 

Redirect  Examination 
>y  Mr.  Laney: 

Q.  Did  he  ever  inquire  or  find  out  whether  your 
epartment  was  running  in  a  good  fashion  or  a  poor 
ashion?  A.     He  didn't  ask  that. 

Mr.  Laney:     That  is  all. 

Mr.  Trask:     No  further  questions. 
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IVAN  STOLTZFUS 

called  as  a  witness  by  and  on  behalf  of  the  Defend- 
ants, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney:[282] 

Q.     Your  name,  please? 

A.     Ivan  Stoltzfus. 

Q.  Mr.  Stoltzfus,  are  you  in  the  employ  of  one 
of  these  defendants  that  are  involved  in  this  litiga- 
tion? 

A.     Yes,  Southwest  Co-Operative  Wholesale. 

Q.  Now,  what  is  your  capacity  there?  What  is 
your  job? 

A.  I  serve  as  manager  of  the  sales  floor  and 
sales  office  in  the  feed  and  fertilizer  department. 

Q.     That  is  of  what? 

A.     Feed  and  fertilizer. 

Q.     And  how  about  the  insecticides  ? 

A.     Some  insecticides  too. 

Q.  How  long  have  you  been  with  this  company 
approximately?  A.     5  years. 

Q.  What  about  the  sales  warehouse  and  sales 
office,  do  you  have  anything  to  do  with  those? 

A.    Yes. 

Q.     In  what  capacity? 

A.     Manager  of  the  employees. 

Q.     When  did  you  first  meet  Mr.  Held? 

A.  The  first  time  I  suppose  was  approximately 
2  weeks  after  he  came  there  when  he  met  Harvey 
Sims  and  [283]  he  met  the  two  of  us. 


vs.  Ralph  W.  Held  277 

Testimony  of  Ivan  Stoltzfus.) 

Q.     What  was  the  subject  matter  at  that  meeting  f 

A.     He  mentioned  that  he  would  like  to  operate 

business  from  reports  and  that  he  judged  the 
irogress  of  the  business  from  those  reports  and  if 
hings  didn't  go  well  he  started  to  ask  questions. 

Q.     Did  he  ask  you  for  any  reports'? 

A.     No,  can't  say  that  he  did. 

Q.  Did  he  make  any  inquiries  or  find  out  as  to 
whether  you  were  running  it  well  or  poorly? 

A.     Not  from  me. 

Q.     Did  you  ever  meet  him  again? 

A.  Yes,  we  held  two  meetings  in  his  office,  heads 
f  the  departments  met  in  his  office  I  think  twice 
hat  I  attended. 

Q.  Now,  as  to  the  first  of  those  meetings  about 
/hen  was  that  I 

A.     Well,  I  don't  know  for  certain. 

Q.     About  how  long  was  the  meeting  .; 

A.     Probably  half  an  hour. 

Q.  And  did  he  give  any  advice  or  any  sug- 
;estions  or  discuss  with  you  howT  you  were  to  oper- 
,te  your  business? 

A.  We  discussed  mainly  the  general  maintenance 
.round  the  place.  [284] 

Q.  General  maintenance.  Will  you  explain  that 
irst  \ 

A.  Well,  I  remember  that  we  discussed  grading 
>f  the  grounds  and  cleaning  up  the  place,  making 
t  look  a  bit  more  tidy. 

Q.     Talked  about  grading  what  grounds? 

A.     The  grounds  around  the  buildings. 
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Q.  And  then  how  long  after  that  was  the  next 
meeting  that  you  spoke  of? 

A.     Probably  two  weeks. 

Q.     And  that  meeting  then  did  you  attend  that? 

A.    Yes. 

Q.     And  how  long  did  that  last? 

A.     About  the  same  length  of  time,  I  would  say. 

Q.  What  was  the  subject  matter  of  that  meet- 
ing? 

A.  Well,  it  followed  the  same  general  lines.  Mr. 
Held  asked  each  of  us  whether  we  had  any  sug- 
gestions to  make. 

Q.  And  did  you  make  any  suggestions  and  did 
he  follow  it  up  and  discuss  it  at  all? 

A.  Well,  there  were  a  few  suggestions  made.  I 
don't  recall  just  what  they  were,  but  they  were 
not  [285]  of  importance  in  the  operation  of  the 
business. 

Q.  Well,  do  you  recall  what  it  was  he  talked 
about? 

A.  I  don't  recall  for  certain  except  the  main- 
tenance of  the  grounds  is  all  that  I  remember  for 
sure. 

Q.  Well,  now  did  he  ever  come  there  and 
familiarize  himself  with  this  work  that  you  had 
charge  of  there,  the  feed  and  seed  and  insecticide 
and  fertilizer  business? 

Mr.  Trask:  Object  to  the  form  of  the  question. 
This  witness  would  have  no  knowledge  of  whether 
any  person  familiarized  himself. 
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Q.  Did  lie  while  yon  were  present  or  around 
here  ? 

Mr.  Trask:  Same  objection,  it  is  the  same  ques- 
ion. 

Q.  Did  he  ever  come  there  to  the  feed  or  the 
?ed  plant  and  make  any  inquiries  of  you  about  how 
:  was  run  and  being  run  ? 

A.  No,  he  came  there  a  few  times,  but  there  were 
o  matters  of  importance  discussed. 

Q.  How  about  the  insecticide  and  fertilizer  busi- 
ess  ?  Did  he  make  inquiries  or  become  familiar 
rith  that? 

Mr.  Trask:     Same  objection.  [286] 

The  Court:     Same  ruling. 

Q.     Did  he  make  any  inquiries  about  it  ? 

A.     Not  of  me. 

Mr.  Laney:     That  is  all. 

Cross-Examination 
ij  Mr.  Trask: 

Q.     You  are  still  employed  down  there  1 

A.     Yes. 

Q.  Mrs.  Mclnerney  asked  you  to  come  up  here 
,nd  testify? 

A.  Someone  did.  Mr.  Sims  asked  me  to  come 
long,  I  really  don't  know  who  called. 

Q.  You  did  attend  at  least  two  staff  meetings 
■epresenting  the  department  over  which  you  spend 
nost  of  your  time  ?  A.     Two  meetings. 

Q.     And  those  staff  meetings,  at  those  staff  meet- 
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ings  Mr.  Held  would  go  around  and  ask  each  one 
if  they  knew — if  they  had  any  suggestions  or  prob- 
lems and  invite  their  comments,  is  that  correct? 

A.     That  is  right. 

Q.  And  anybody  that  did  have  suggestions  or 
problems,  if  they  did  would  speak  up  and  you  would 
discuss  it,  is  that  the  way  you  handled  the  meeting? 

A.     That  is  right.  [287] 

Q.  And  in  addition  he  came  down  to  your  plant 
two  or  three  times,  you  say?  A.     Two  times. 

Q.  And  you  didn't  keep  any  particular  track 
of  it  as  to  the  times  he  did  come  down  or  didn't? 

A.     No. 

Q.  You  spoke  of  his  comment  that  he  was  ac- 
customed to  checking  the  reports  of  the  businesses 
of  the  departments  and  seeing  how  the  departments 
were  doing.  Did  your  particular  department  make 
a  report? 

A.  Not  a  written  report,  except,  let  me  take  ex- 
ception there — except  that  he  could  familiarize  him- 
self with  the  sales  invoices  and  such  but  there  was 
no  condensed  written  report. 

Q.  What  is  your  particular  feed  and  fertilizer 
department? 

A.     Yes,  I  am  in  insecticide  sales,  too. 

Q.  The  reports  of  sales  of  the  feed  and  fertilizer 
and  seed  department  are  all  contained  in  broken 
down  figures  on  the  report  of  the  entire  operation, 
are  they  not  I  A.     That  is  right. 

Q.  So  he  wouldn't  have  to  come  to  you  and  look 
through   the   invoices   to   find    out   how   much    sales 
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>ur  [288]  department  was  doing,  would  he?  He 
mid  check  those,  couldn't  he,  from  the  monthly 
ivoices,  monthly  reports  of  the  business,  could 
3  not1?  A.     I  would  say  so. 

Mr.  Trask :    That  is  all. 

Mr.  Laney:     That  is  all. 

PAULINE  McINERNEY 

illed  as  a  witness  by  and  on  behalf  of  the  Defend- 
nts,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
>y  Mr.  Laney: 

Q.     What  is  your  name,  please  '. 

A.     Pauline  Mclnerney. 

Q.  Are  you  in  the  employ  of  these  two  cpm- 
anies  that  are  defendants  here  ? 

A.     Yes,  sir,  both  of  them. 

Q.  And  how  long  have  you  been  in  the  employ 
I  these  two  companies  that  are  defendants  here? 
United?  A.     Since  January,  1939. 

Q.  How  long  have  you  been  in  the  employ  of 
le  Southwest  Co-Operative  Wholesale? 

A.  Since  its  organization  March  1,  1944,  and 
rior  to  that  time  in  the  employ  of  the  Martin 
Wholesale,  its  predecessor. 

Q.  T  believe  it  came  out  in  the  evidence  [289] 
lat  you  are  the  assistant  secretary  of  both  of  these 
nnpanies,  is  that  correct? 

A.     That  is  correct. 

Q.     I  will  ask  you  whether  you  were  the  one  who 
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is  accustomed  to  actually  keep  the  minutes  of  the 

meetings  of  both  companies. 

A.     That  is  correct. 

Q.  I  will  ask  you  whether  you  have  produced  the 
minutes  books  of  both  companies  here. 

A.     Yes,  sir. 

Q.  Which  one  of  these  is — well  say  the  United 
Producers  I  A.     The  top  one. 

Q.  We  will  come  first  please  to  the  matter  of 
this.  Are  you  familiar  with  when  Mr.  Held  was 
first  communicated  with?  A.     Yes,  sir. 

Q.     That  was  by  whom? 

A.     Mr.  C.  M.  Martin. 

Q.  Have  you  the  carbon  copy  of  that  letter  to 
him?  A.     Yes,  sir. 

Q.  I  will  call  your  attention  to  Defendant's  Ex- 
hibit A  and  I  will  ask  you  to  look  that  over  and 
see  if  you  recognize  that  as  the  letter  you  just 
spoke  [290]  of  that  Mr.  Martin  sent  in  the  first 
communication.  A.     That  is  correct. 

Q.  When  was  it  that  you  first  saw  Mr.  Held  as 
near  as  you  can  fix  it? 

A.     The  latter  part  of  January. 

Q.     Of  1952?  A.     Yes. 

Q.  And  then  was  he  in  any  way  employed  dur- 
ing that  time?  A.     He  was  not. 

Q.  And  how  long  did  he  remain  ?  Where  did  you 
sec  him? 

A.  I  saw  him  about  the  office  of  the  company 
at  1821  East  Jackson  and   I  saw  him  again  at  the 
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faddle  &  Sirloin  Club  at  a  dinner  which  Mr.  Smith 

feve  for  Mr.  Held. 

Q.     That  was  in  January  i 

A.     That  is  right. 

Q.     And  then  when  did  you  next  see  him? 

A.     I  next  saw  him  on  March  6,  1952. 

Q.  Now,  on  March  6,  1952,  state  whether  or  not 
here  was  a  board  meeting  of  both  of  the  com- 
)anies. 

A.  There  was  a  board  meeting  called  for  both 
he  Southwest  Co-Opera tive  Wholesale  and  United 
Producers  on  March  6.  [291] 

Q.  And  were  you  present  at  some  part  of  that 
neeting? 

A.  I  was  present  at  the  beginning  of  the  meet- 
ng,  yes,  sir. 

Q.  Was  there  to  be  some  discussion  about  pro- 
posed employment  of  Mr.  Held? 

A.  Yes,  sir.  At  the  time  they  started  discussion 
m  the  proposed  appointment  of  a  manager,  all 
Deople  except  the  Board  were  excused. 

Q.     And  wras  Mr.  Wahmsley  there? 

A.     Yes,  sir,  and  he  was  likewise  excluded. 

Q.     And  you  were  excluded?  A.     Yes,  sir. 

Q.  When  the  meeting  was  over  did  you  see  Mr. 
Held  after  it  was  over  ? 

A.  Yes,  sir,  Mr.  Smith  and  Mr.  Held  came  to 
my  office  after  the  meeting  was  over  and  Mr.  Smith 
handed  me  a  copy  of  the  resolution  which  he  stated 
had  passed — had  been  passed  at  the  meeting  and  on 
glancing  at  that  I  told  Mr.  Held  that  we  were  very 
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happy  that  he  was  going  to  be  with  us  and  both 
he  and  Mr.  Smith  said  it  had  not  been  settled,  that 
he  had  this  prior  commital  in  the  east,  that  he  had 
to  be  released  from  it,  and  he  would  let  us  know  by 
March  15  whether  he  would  accept  it  or  not.  [292] 

Q.     About  the  15th  I  A.     Yes. 

Q.  And  then  I  will  ask  you  whether  that  minute 
or  that  resolution  that  you  saw  was  copied  ver- 
batim in  the  minutes  of  this  meeting  of  March  6, 
1952. 

A.     An  exact  copy  was  entered  into  the  minutes. 

Q.     Was  it  in  the  minutes  of  each  company? 

A.     Yes,  sir. 

Q.  Calling  your  attention  to  the  minutes  in  this 
book,  you  say  ? 

A.     That  is  United  Producers  and  Consumers. 

Q.  Will  you  find  the  minutes  of  that  meeting- 
please.  Now,  as  to  the  portion  of  the  minutes  that 
has  anything  to  do  with  Mr.  Held  will  you  read 
that? 

A.  Motion  was  made  by  Klick,  seconded  by  Mr. 
Collier  and  passed  unanimously  that  Mr.  Smith 
and  Mr.  Wahmsley  be  authorized  to  employ  Mr. 
Held  as  general  manager  and  work  out  terms  of 
employment. 

Q.  That  is  the  resolution  that  was  handed  to  you 
by  Mr.  Smith  in  the  presence  of  Mr.  Held? 

A.     That  is  right. 

Q.  As  to  the  minutes  of  that  same  date,  in  the 
other  company — this  is  which  company?  [293] 

A.     Southwest. 
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Q.  Will  you  look  up  the  minutes  of  that  and 
hen  as  to  the  minutes  of  the  meeting  of  March  6, 
.952,  of  the  Southwest  Co-Operative  Wholesale,  I 
vill  ask  you  to  read  all  portions  of  it  that  have 
inything  to  do  with  Mr.  Held. 

A.  Motion  was  made  by  Mr.  Collier,  seconded 
>y  Ralph  Ashby  and  passed  unanimously  that  Mr. 
Smith  and  Mr.  Wahmsley  be  authorized  to  employ 
dr.  Held  as  general  manager  and  work  out  the 
erms  of  employment. 

Q.  That  was  on  the  evening  I  believe  you  said 
)f  the  6th  that  this  happened?  A.     Yes,  sir. 

Q.  Now,  I  will  ask  you  whether  you  saw  Mr. 
ileld  and  Mr.  Smith  at  any  time  the  next  day? 

A.  I  saw  Mr.  Smith  in  the  afternoon  about 
\  :00  o'clock  and  he  asked  me  if  Mr.  Held  had  called. 
EEe  said  that  Mr.  Held  was  going  to  meet  with  Mr. 
Martin  at  the  Adams  Hotel  that  day  and  going  to 
'all  him  and  let  him  know  when  he  would  like  to 
)e  picked  up  and  come  out  to  the  company  and  Mr. 
Eeld  called  approximately  I  would  say  2 :30  or  3 :00 
ind  Mr.  Smith  did  pick  him  up  and  bring  him  to 
he  offices  of  the  company;  at  the  time  they  dis- 
cussed among  them,  just  the  two  of  them,  their  [294] 
nvii  business.  I  do  not  know  about  that. 

Q.  Did  you  see  them  along  about  5:30  of  that 
ifternoon  of  the  7th  I  A.     They  came  in. 

Q.     Just  yes  or  no,  whether  you  did. 

A.    Yes. 

Q.  Had  you  seen  what  they  were  doing  mean- 
while? A.     No,  sir. 


286  United  Producers  and  Consumers,  etc. 

(Testimony  of  Pauline  Mclnerney.) 

Q.  Go  ahead  and  tell  what  happened  then  along 
about  5 :30. 

A.  They  came  in  about  10  minutes  of  5 :00,  some- 
think  like  that. 

Q.     You  say  they? 

A.  Mr.  Held  and  Mr.  Smith  and  stated  they 
were  going  to  go  to  the  hotel  to  pick  up  a  copy  of 
the  contract  which  Mr.  Held  stated  his  lawyer  in 
Des  Moines  had  drawn  up  and  that  they  would  be 
back  and  would  like  me  to  remain  in  order  to  work 
with  them  on  this  contract  and  they  returned 
about  5:15. 

Q.     And  then  what  happened? 

A.  They  had  this  contract  form  which,  as  I  say, 
Mr.  Held  stated  his  lawyer  in  Des  Moines  had 
drawn  up.  Mr.  Held  dictated  two  changes  in  the 
contract  and  I  typed  the  contract  from  the  [295] 
contract  which  he  presented,  adding  the  note  which 
he  had  dictated. 

Q.  I  will  show  you  Defendant's  Exhibit  D  in 
evidence.  Did  you  hear  the  testimony  of  Mr.  Held 
to  the  effect  that  that  was  the  copy  of  the  contract 
that  he  had  at  that  time?  Did  you  hear  his  testi- 
mony about  that?  A.     Yes,  sir. 

Q.     Is  he  correct  in  that? 

A.  That  is  not  true.  I  had  never  seen  that  con- 
tract until  yesterday. 

Q.  What  was  the  size  of  the  contract  that  he 
had  that  he  said  bis  lawyer  had  drawn  up? 

A.  Tt  was  a  one-page  document  which  was  type- 
written and  not  printed. 
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Q.  I  will  ask  you  whether  you  have  your  steno- 
graphic notes  showing  what  they  dictated  and  what 
-<>u  wrote  and  what  you  copied  from  that? 

A.     Yes,  I  have. 

Q.  When  that  was  drawn  up  then  I  will  ask 
'on  if  that — if  what  you  drew  up  was  this  form  of 
sontract,  one  copy  of  which  was  introduced  in  evi- 
Lence  as  Plaintiff's  Exhibit  1.  That  is  the  contract 
nvolved  in  this  litigation?  A.     Yes,  sir.  [296] 

Q.  Then  when  that  was  drawn  up  go  ahead  and 
tate  what  further  was  said  and  done. 

A.  The  contract  was  typed  from  the  copy  which 
\as  brought  with  the  additions  which  had  been 
lictated.  Mr.  Smith  signed  two  copies,  it  was  typed 
n  triplicate,  he  signed  two  copies  and  it  was  the 
mderstanding  between  Mr.  Smith  and  Mr.  Held 

Mr.  Trask:  Objection.  Let's  just  ^ct  what  was 
aid. 

Q.     What  did  they  say? 

A.  It  was  stated  that  Mr.  Held  would  take  two 
opies  of  the  contract  with  him  which  had  been 
igned  by  Mr.  Smith  and  that  he  be  released  from 
lis  commitment  in  the  east,  that  he  would  let  Mr. 
Smith  know  by  the  15th  whether  or  not  he  would 
ecept  the  employment  and  would  at  that  time  sign 
he  contract. 

Q.     By  the  15th  of  what  month? 

A.     March,  1952. 

Q.  And  then  what  was  your  accustomed  quitting 
hue  at  that  time/  A.     5:30. 

Q.     This  was  made  from  5:15  on,  was  it  I 
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A.     Yes,  sir. 

Q.     And  was  Mr.  Wahmsley  there  at  all?  [297] 

A.     Mr.  Wahmsley  was  not  there. 

Q.  I  will  ask  you  to  state  if  you  know,  whether 
he  was  available  at  his  office,  or  do  you  know? 

A.  I  assume  that  he  was.  We  can  usually  reach 
him  when  we  need  him. 

Q.  Did  Mr.  Held  mail  that  contract  back  by 
the  15th  of  the  month  (  A.     No,  sir,  he  did  not. 

Q.     Did  you  later  see  the  contract  ? 

A.     Yes,  sir. 

Q.     And  where  was  it  sent  to? 

A.  It  was  sent  to  Mr.  Smith's  residence  in  Glen- 
dale,  Arizona. 

Q.  If  you  know,  state  whether  it  arrived  there 
before  or  after  his  death. 

Mr.  Trask:  Object.  No  possibility  of  the  witness 
knowing  unless  she  was  present. 

Q.     If  you  know. 

A.     It  arrived  after  his  death. 

Q.  Now,  I  will  ask  you  to  state  whether  you 
were  at  his  house  on  the  day  of  his  death. 

A.  I  was  at  his  residence  twice  on  the  day  of 
his  death. 

Q.     When  were  you  first  there?  [298] 

A.  1  was  there  approximately  10:30  or  11:00 
in  the  morning. 

Q.  Was  this  contract  or  any  letter  containing 
it  there  at  that  time?  A.     It  was  not. 

Q.     And  then  did  you  com*1  back  later? 
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A.  I  returned  to  his  residence  that  evening  ap- 
roximately  7:00  o'clock. 

Q.  Did  you  have  information  that  this  contract 
ras  supposedly  signed  and  in  the  mail  I 

A.     Yes,  sir,  Mr.  Smith  had  told  me  that  it  was. 

Q.  And  then  when  you  came  back  later  was  the 
ontract  there? 

A.     Yes,  sir,  it  was  there  at  7:00  in  the  evening. 

Q.     Had  it  come  through  the  mail  I 

A.     Yes,  sir. 

Q.     Had  the  envelope  containing  it  been  opened? 

A.     No,  sir. 

Q.     And  then  what  was  done  with  the  contract? 

A.     The  contract  was  filed  at  the  office. 

Q.     Did  you  bring  it  back  to  the  office? 

A.     Yes,  sir.  [299] 

Q.     Did  you  at  that  time  have  any  knowledge  of 

hcther  or  not  Mr.  Wahmsley  had  helped  to  work 
ut  the  terms  of  this  contract? 

A.  No,  I  did  not.  I  knew  that  he  was  not  there 
t  the  time  that  it  was  prepared  and  written. 

Q.  And  then  did  you  have  some  communication 
rith  Mr.  Held  after  Mr.  Smith's  death? 

A.  Yes,  sir,  I  sent  him  a  telegram  the  afternoon 
f  Mr.  Smith's  death  stating  that  he  had  died  and 
he  funeral  would  be  held  on  a  certain  day. 

Q.     Did  he  communicate  with  you  i 

A.  Yes,  he  called  on  the  telephone  the  following 
.ay,  said  that  he  would  not  be  able  to  be  here  be- 
ause  lie  was  planning  to  leave  Des  Moines  the  day 
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of  the  funeral  and  that  he  would  be  here  to  start 

work  on  the  first  day  of  April. 

Q.     Then  did  he  come  out? 

A.  Yes,  sir,  he  arrived  the  day  before,  the  first 
day  of  April,  I  guess  the  31st. 

Q.     Did  you  see  him  on  the  first  day  of  April? 

A.     Yes. 

Q.  I  will  ask  you  whether  you  were  there  at 
the  office  of  these  companies  during  the  entire 
period  [300]  from  April  1,  1952,  until  June  20  of 
1952? 

A.  Yes,  sir,  I  was  there  every  day  from  8:00 
in  the  morning  until  almost  6:00  at  night  with  the 
exception  of  Saturdays  and  Sundays. 

Q.  Now,  as  to  the  first  week  after  he  came  there 
what  did  Mr.  Held  do  and  say? 

A.  The  first  week  he  was  there — the  1st  was  on 
Tuesday,  I  believe,  and  Mr.  Held  was  in  the  office 
most  of  that  week.  However,  he  was  in  his  office 
with  the  door  closed,  he  did  not  take  any  active  part 
in  the  business  except  the  board  meeting  he  at- 
tended on  the  3rd  day  of  April. 

Q.  On  the  3rd  day  of  April  he  did  attend  the 
board  meeting?  A.     Yes. 

Q.  And  I  will  ask  you  to  state  whether  at  that 
board  meeting  of  April  3  the  minutes  of  the  meet- 
ing showing  about  his  proposed  employment  were 
read  and  approved? 

A.    Yes,  sir,  the  minutes  were  read  and  approved. 

Q.  Then  what  next  did  he  do?  Go  ahead  and 
tell  what  he  did  and  whore  ho  was,  if  you  know. 
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A.  He  stated  on  Thursday  or  Friday  of  that 
iist  week  that  he  had  planned  on  going  to  the  [301] 
•oast  the  following  week  and  would  be  gone  all 
tfeek,  that  he  was  going  to  call  on  various  members 
)f  the  Southwest  Co-Operative  Wholesale  and  at- 
tempt to  build  up  the  sales  volume  of  those  com- 
3anies  with  the  Southwest  on  equal  volume  with  the 
United  if  it  could  be  done. 

Q.     And  what  did  you  tell  him  about  that? 

A.  I  told  him  the  type  of  business  that  each  of 
rhose  members  operated,  that  two  of  them  were  pri- 
marily market  organizations  for  the  purpose  of 
marketing  seed  and  hay  and  that  the  principle 
supplies  that  they  handled  were  fertilizer  and  in- 
secticide, that  the  member  that  was  located  in  San 
Diego  operated  a  feed  mill  only,  that  that  mill  was 
far  larger  than  ours  and  that  they  had  never 
bought  any  from  us  with  the  exception  of  a  few 
cars  of  barley  during  harvest  time. 

Q.     And  did  he  go  on  this  trip  then  > 

A.  Yes,  he  did  and  was  gone  the  entire  follow- 
ing week. 

Q.  Now,  after  he  returned  I  will  ask  you  whether 
you  had  any  talk  with  him  about  whether  or  not 
you  were  correct  in  telling  him  about  it. 

A.  Yes,  sir,  he  said  that  from  his  observations 
of  the  company  that  there  was  not  a  great  deal  of 
business  that  we  could  do  with  them.  [302] 

Q.  Now,  did  you  ever  have  any  talk  with  him 
about  Yuma  or  did  he  make  any  remark's  to  you  or 
not? 
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A.  No,  sir,  we  discussed  the  fact  of  the  farming 
development  in  the  Yuma  Mohawk  area  and  briefly 
— and  he  merely  stated  that  he  was  interested  in 
locating*  a  farm  here  and  wondered  what  locality 
would  be  the  best  to  locate  in.  That  was  the  only 
conversation  we  ever  had  except  after  he  came 
back  he  did  say  that  he  had  stopped  in  Yuma  and 
visited  this  Yuma  marketing  co-operative  which  was 
located  there.  However,  they  have  no  connection 
with  either  of  our  companies. 

Q.     Then  what  did  he  do  the  next  week? 

A.  The  following  two  weeks  he  was  out  of  the 
office  the  major  portion  of  the  day  except  perhaps 
an  hour  during  the  day  and  he  told  us  that  he  was 
calling  on  the  Board  of  Directors. 

Q.  Told  you  he  was  calling  on  the  Board  of  Di- 
rectors for  a  couple  of  week  ?  A.     Yes. 

Q.     After  that  what  did  he  do? 

A.  I  have  no  accurate  knowledge  of  what  he 
did.  I  don't  know  what  it  was  except  that  he  was 
in  the  office  very  little  of  the  time,  between  30  min- 
utes and  an  hour  each  day.  [303] 

Q.  You  have  brought  it  up  to  about  what  time 
now?  From  then,  we  will  say,  up  until  he  went 
east.   That  I  believe  was  about  May  25,  was  it? 

A.  Yes,  it  was  his  practice  during  all  of  that 
time  to  visit  the  office  perhaps  half  an  hour  to  an 
hour  a  day,  usually  in  the  morning  he  would  be 
there  around  8:00.  Once  in  a  while  he  would  come 
in  in  the  evening  once  in  a  while. 
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Q.  Would  he  leave  word  with  the  switchboard 
ill  > 

A.  He  did  not  and  I  made  inquiry  of  his  seere- 
ary  and  she  did  not  know  either. 

Q.  Can  you  give  us  some  idea  how  frequently 
hat  would  occur  that  you  didn't  know  where  he  was 
rhen  he  was  gone? 

A.     That  would  occur  several  times  each  day. 

Q.     That  is,  that  they  would  make  inquiries? 

A.     Yes. 

Q.  Then  was  there  a  board  meeting  held  some- 
hue  the  latter  part  of  May?  That  is  May  23  or 
5  or  someplace  along  there? 

A.  It  was  the  latter  part  of  May.  I  know  that 
{  was  the  last  Friday.  The  exact  date  I  don't 
emember.   [304] 

Q.  Could  you  refresh  your  memory  and  tell  us 
he  exact  date  when  that  board  meeting  was?   And 

am  referring  to  a  board  meeting  just  before  he 
3ft  for  the  east. 

A.  I  don't  believe  this  was  inserted.  I  have  it  in 
ay  other  file  there — May  23. 

Q.  May  23.  Now,  then  do  you  know  of  your 
wn  knowledge  or  not  where  he  went  then  or  did 
ie  tell  you  anything  about  where  he  was  going? 

Mr.  Trask:     At  what  time? 

Q.  At  any  time  after  this.  Did  he  attend  this 
toard  meeting  of  May  23?  A.     Yes,  sir. 

Q.  And  then  did  he  state  to  you  at  any  time 
fter  that  where  he  was  going  or  not  I 
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A.  Yes,  sir,  about  5 :00  he  said  that  he  was  going 
back  to  Des  Moines. 

Q.     And  that  was  for  what  purpose? 

A.     Bring  his  family  to  Phoenix. 

Q.  And  then  were  you  present  at  this  meeting 
that  has  been  spoken  of  as  an  informal  meeting  of 
May  27?  Were  you  present  at  that? 

A.    Yes,  sir. 

Q.     Did  you  keep  minutes  of  that  or  not? 

A.  No,  sir,  it  was  not  an  official  meeting  of  [305] 
the  Board  of  Directors. 

Q.     Who  were  present  at  it,  if  you  remember? 

A.  Mr.  Essley,  Mr.  Holly  Smith,  Mr.  Emil 
Rovey,  Mr.  Ralph  Ashby,  Mr.  Jack  Click,  Mr.  I.  F. 
Collier,  Mr.  John  Biggs,  Louis  Wahmsley  and  my- 
self. 

Q.  Now,  I  will  ask  you  whether  or  not  at  any 
time  previously  to  that,  you  did  endeavor  to  con- 
tact Mr.  Click? 

A.     Mr.  Click  was  at  the  meeting. 

Q.  At  the  meeting  of  the  27th.  I  was  mistaken. 
I  was  thinking  of  some  other  meeting.  Is  that  the 
meeting  as  a  result  of  which  there  was  some  tele- 
gram sent?  A.     Yes. 

Q.  Calling  your  attention  then  to  the  telegram 
which  is  in  evidence  as  Plaintiff's  Exhibit  2  stating 
"Question  is  raised  as  to  legality  of  your  contract 
of  employment,  therefore  I  suggest  that  you  defer 
moving  your  family  until  you  hear  further  from 
Board  of  Directors"  and  signed  D.  O.  Essley.  Did 
you  type  that  telegram  or  not? 
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A.  No,  I  believe  this  is  a  draft  that  you  had 
brawn  up  and  I  did  telephone  it  to  the  telegraph 
mce. 

Q.  You  telephoned  it  to  the  telegraph  company. 
?hat  [306]  was  the  one  he  got,  I  see.  Calling  your 
ttention  to  Plaintiff's  Exhibit  3  in  evidence,  his 
eply  to  that  in  which  he  said  "You  are  advised 
hat  my  contract  entirely  legal  and  I  am  continuing 
ny  employment  in  accordance  with  its  terms." 
Jigned  Ralph  W.  Held.  Was  that  received  at  the 
ffice  in  due  course  >  A.    Yes,  it  was. 

Mr.  Laney:  May  it  please  the  Court,  I  want  to 
;o  on  to  another  subject.  Would  your  Honor  want 
o  adjourn  at  this  time? 

(The  regular  evening  recess  was  taken.)  [307] 

Mr.  Laney:     I  ask  to  withdraw  this  witness  for 
i  moment  for  a  brief  other  line. 
The  Court:     All  right. 

HERBERT  F.  HOLMES 

:alled  as  a  witness  by  and  on  behalf  of  Defendants, 
)eing  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Laney: 

Q.     What  is  your  name,  please? 
A.     Herbert  F.  Holmes. 
Q.     And  what  is  your  business? 
A.     Field  supervisor  for  the  Southwest  Co-Oper- 
itive  Wholesale. 
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Q.  How  many  men  or  sub-supervisors  do  you 
have  under  you?  A.     Three. 

Q.     What  title  do  you  give  them  ? 

A.     They  are  called  area  managers. 

Q.  What  area  do  you  serve  in  your  capacity  as 
head  field  man? 

A.  Wherever  the  Co-Op  operates  throughout  the 
state. 

Q.  And  were  you  employed  in  that  capacity 
April  1,  1952,  through  June  20  of  that  year — 
that  is  [308]  the  time  when  Mr.  Held  was  manager 
of  the  company?  A.     I  was. 

Q.  About  how  long  have  you  been  employed  by 
the  company?  A.     A  little  over  three  years. 

Q.  Now,  about  when  was  it  that  you  first  met 
Mr.  Held? 

A.  About  2  or  3  or  4  days  after  he  took  over 
active  management. 

Q.     How  much  time  did  he  spend  on  the  field? 

Mr.  Trask:  The  witness  can  know  how  much 
time  he  spent  with  him,  but  not  in  the  field. 

The  Court:     He  couldn't  answer  that, 

Q.  Did  he  spend  some  time  in  the  field  within 
your  knowledge?  A.     Oh,  yes. 

Q.  Will  you  relate  what  that  time  he  spent  in 
the  field  was,  naming  the  first  and  going  on? 

A.  Well,  as  I  recollect  one  of  the  first  things 
was  a  tour  through  the  Glendale-Litchfield  area 
where  we  visited  three  different  Board  of  Directors 
of  the  organization. 

Q.     What  was  done  at  that  trip? 
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.\.  I  wasn't  present  at  all.  That  is,  Mr.  Hold 
ras  talking  to  one  of  them.  Sometimes  I  was  [309] 
present,  sometimes  I  wasn't.  I  would  wander  away 
naybe  and  inspect  the  field,  but  as  I  remember  the 
lonversations  it  was  with  regard  to  the  plans  of  the 
organization. 

Q.  That  took  how  long  out  of  his  office?  Was  it 
>ne  day  or  two  days  or  more1? 

A.     That  was  one  day  in  that  area. 

Q.     And  then  what  was  the  next  trip,  if  any? 

Mr.  Trask:  May  we  have  the  time  established, 
\h\  Laney.   I  didn't  get  the  time  on  that  trip. 

Q.     Can  you  fix  the  date  ? 

A.     I  can't  recall  the  date,  no. 

Q.  Were  there  any  cotton  chopper  demonstra- 
ions? 

A.  Yes,  there  was  a  cotton-chopper  demonstra- 
ion  scheduled,  one  day  we  were  in  Chandler  in  the 
norning  and  Buckeye  in  the  afternoon  and  Mr. 
Md  was  present  for  those. 

Q.     That  w7as  one  day,  was  it? 

A.     That  was  on  the  same  day,  yes. 

Q.  Then  was  there  any  other  cotton-chopper 
Lemonstrationf 

A.  There  were  other  cotton-chopper  demonstia- 
ions,  but  I  don't  recall  that  both  of  us  were 
present.  [310]  I  wasn't  present  at  the  one  at  Glen- 
la  le,  T  know. 

Q.  That  was  another  day.  Then  did  you  ever 
ake  a  trip  to  Casa  Grande  with  Mr.  Held  \ 

A.     Yes.    we   took    a    trip    to    Casa    Grande    and 
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visited  with  the  area  supervisor  in  Pinal  County 
and  returned  through  the  area  from  Casa  Grande, 
Coolidge  and  through  the  Queen  Creek  area  back 
here  and  stopped  and  talked  with  at  least  one 
farmer  that  I  know  of. 

Q.     That  was  who? 

A.     That  wTas  Mr.  Hanna — at  least  one. 

Q.     And  did  that  take  one  day  or  more? 

A.  That  was  on  one  day,  the  biggest  part  of  one 
day. 

Q.     And  then  was  there  any  trip  to  Safford? 

A.  Yes,  we  left  Prior  early  one  morning  and 
spent  the  entire  day  in  Safford.  Now,  I  believe 
that  there  were  two. 

Q.     You  think  there  were  two  days  in  Safford? 

A.  Yes,  the  reason  for  that  is  I  go  down  there 
frequently  in  the  summer  and  I  don't  exactly  recall, 
but  I  definitely  recall  coining  into  Phoenix  from 
two  different  directions. 

Q.  x\nd  then  was  there  some  trip  out  to  inspect 
some  barley  field  ? 

A.  Yes,  we  were  out  together  to  inspect  a  [311] 
barley  field  several  miles  west  of  Phoenix. 

Q.  And  now,  were  there  any  other  trips  that 
Mr.  Held  made  out  of  the  office  with  you  as  head 
of  the  field  man — supervisor — other  than  those  that 
you  have  mentioned  I 

A.  We  were  in  the  field,  remember  one  day  at 
the  conclusion  of  a  Saturday  insect  school — that  was 
on  one  day  and  he  attended  most  of  those  of  which 
T  believe  there  were  four. 


vs.  Ralph  W.  UeU\  299 

Testimony  of  Eerbert  P.  Holmes.) 

Q.  Those  were  on  Saturdays.  Well  was  the  office 
jlosed  or  open  on  Saturdays? 

A.  This  particular  school  was  held  not  in  the 
)ffiee. 

Q.  I  know,  but  if  you  know  state  whether  or 
iot  the  offices  of  the  company  were  closed  on  Satur- 
lays. 

A.  The  offices  of  the  company,  the  way  you  put 
t.  yes.  We  didn't  normally  work.  That  is  our 
'(•ice  didn't  normally  work  on  Saturday. 

Q.  Then  were  there  any  other  times  that  he  was 
m  held  trips  with  you  as  head? 

A.  I  don't  recall  any  other  times.  I  do  recall 
mother  time.  We  did  visit,  go  down  and  visit  the 
jounty  agent. 

Q.     Where  was  that?  [312] 

A.     At  1201  West  Madison. 

Q.     Here  in  Phoenix?  A.     Yes. 

Q.     What  did  you  do  there? 

A.  Discussed  the  general  agricultural  picture 
with  the  county  agent. 

Q.  How  much  time  did  you  spend  out  of  the 
office  on  that  trip? 

A.  Probably  2  or  3  hours,  as  I  remember.  As  I 
recall  right  now,  that  is  the  extent  of  being  out  in 
the  field. 

Mr.  Laney:     That  is  all. 
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Cross-Examination 
By  Mr.  Trask: 

Q.  You  say  that  he  worked  on  Saturdays  at- 
tending field  demonstrations  with  field  men? 

A.  Yes,  we  operated  an  insecticide  school  for  a 
great  number  of  summer  men  which  we  held  on 
Saturdays  and  he  attended. 

Q.     He  attended  those  meetings? 

A.     Yes,  sir. 

Q.     Was  that  on  one  Saturday  or  several? 

A.     I  believe  it  was  a  total  of  four  Saturdays. 

Q.  Do  you  recall  then — as  a  matter  of  fact  you 
didn't  keep  any  pencil  and  note  book  time  sheet 
of  the  times  that  you  were  out  with  Mr.  Held  or 
out  on  these  other  trips,  did  you  ?  [313] 

A.  Not  as  such,  but  I  kept  a  diary  which  went 
up  in  the  fire. 

Q.  You  are  just  testifying  here  from  memory, 
though,  the  best  you  can?  A.     That  is  right. 

Q.  Do  you  recall  attending  a  cotton  meeting  with 
Mr.  Held  at  the  Westward  Hotel  one  day? 

A.     Oh,  yes,  definitely. 

Q.  That  was  another  day  actually  from  morn- 
ing until  most  of  the  afternoon,  was  it  not? 

A.     Yes. 

Q.  That  was  on  company  business,  was  it  not? 
Do  you  remember  going  to  Dr.  Roney's  office  with 
him  to  discuss  insecticides  and  insects  with  respect 
to  cotton  I 
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A.  Yes,  I  attended  two,  I  believe  it  was  a  two- 
lay  session  that  Dr.  Roney  held.  That  was  separate. 
Uso  at  this  visit  where  I  mentioned  we  went  to 
be  county  agent's  office  I  think  we  included  Dr. 
lonej  in  that, 

Q.  In  that  one  too  in  addition  to  the  insecticide 
chool — in  all  of  these  trips  that  you  have  men- 
ioned,  they  were  on  company  business  and  com- 
)any  affairs,  were  they  not,  Mr.  Holmes  I 

A.     Yes. 

Q.  All  of  them  Mr.  Held  took  an  interest  [314] 
n  the  business  at  hand  and  the  company  affairs 
it  that  time?  A.     Yes,  sir. 

Q.  Seemed  to  know  and  understand  the  nature 
>f  the  problem  and  what  was  involved  generally  i 

A.  Well,  you  say  generally,  yes — technically  he 
vas  interested  in  our  agriculture. 

Q.  With  respect  to  some  phases  of  the  cotton 
le  wasn't  familiar  with  it,  having  been  raised  on 
in  Iowa  farm,  as  someone  would  have  been  who 
lad  been  raised  in  Arizona,  was  he? 

A.     That  is  right. 

Q.  He  was  interested  in  learning  and  worked 
vith  you  in  these  affairs  with  you,  did  he  not? 

A.     Absolutely. 

Q.  Going  down  the  list  of  these  various  trips, 
imes,  the  day  you  went  through  the  Glendale- 
LitcMeld  area  and  met  the  Board  of  Directors, 
lo  you  recall  the  time  of  the  month  that  was? 

A.     I  cannot  recall. 

Q.     How  about  the  cotton-chopper  demonstration 
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in  Chandler  and  Buckeye?    Do  you  remember  the 

dates  and  times  of  those  % 

A.     No,  I  can't.   Not  from  memory,  I  can't. 

Q.  You  mentioned  that  there  were  other  [315] 
demonstrations  held  and  that  you  didn't  attend  the 
demonstrations,  is  that  correct? 

A.     That  is  right. 

Q.  You  don't  know  then  whether  or  not  Mr. 
Held  might  have  attended  the  others  in  your  ab- 
sence? A.     I  don't  know,  no,  sir. 

Q.  You  can't  fix  the  date  of  those  other  demon- 
strations either.  A.     No. 

Q.  Those  cotton-chopper  demonstrations  were 
for  the  purpose  of  demonstrating  to  the  farmers  a 
piece  of  equipment  that  the  co-op  was  interested 
in  selling,  is  that  right?  A.     That  is  right. 

Q.  The  trip  to  Casa  Grande  that  you  said  took 
a  whole  day,  where  you  talked  to  Hanna  and  others, 
do  you  recall  the  date  of  that,  approximately  what 
month  ? 

A.  That  was — that  would  be  late  April  or  May, 
late  April  or  early  May. 

Q.  The  trips  to  Safford,  you  say  there  were 
at  least  two  of  those? 

A.     I  believe  there  were  two,  yes. 

Q.  Those  of  course  took  all  day.  Those  were 
on  company  business  ?  [316]  A.     Absolutely. 

Q.  The  trips  to  inspect  the  barley  field,  those 
were  on  company  business?  A.     That  is  right. 

Q.  As  a  matter  of  fact  everything  you  testified 
about  was  on  company  business,  was  it  not? 
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A.     Exactly. 

Q.  Do  you  remember  the  four  Saturdays  work- 
ing on  field  demonstrations?  Do  you  remember 
whether  those  were  in  April  or  May  or  about  when 
'hey  were  .; 

A.  Yes,  those  would  have  been  in  May.  There 
nay  have  been  one  the  last  Saturday  in  April. 

M  r.  Trask :     I  believe  that  is  all. 

Redirect  Examination 
I>y  Mr.  Laney: 

Q.  Counsel  referred  to  those  as  field  demonstra- 
tions.  What  were  they? 

A.  It  was  insecticide  school,  part  of  which  was 
aeld  in  various  conference  rooms  and  then  moved 
>ut  into  the  field,  not  on  every  occasion. 

Q.     They  were  held  in  conference  rooms  where  \ 

A.  Generally  we  selected  a  private  dining  room 
so  that  we  could  start  in  the  morning  and  have  our 
meal  and  uninterruptedly  go  on  with  our  [317] 
school. 

Q.     Who  was  conducting  that  school? 

A.     I  was. 

Q.     That  was  on  Saturdays?  A.     Yes. 

Q.  Counsel  asked  you  if  there  were  other  demon- 
strations. I  believe  you  stated  the  one  at  Glendale 
run  were  not  present  at  '. 

A.     No,  there  were  a  total  of  four  demonstrations. 

Q.     There  were? 

A.     On  three  different  days  of  which  I  attended 
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three  demonstrations.  I  did  not  attend  the  Glendale 

demonstration. 

Q.  Those  were  demonstrations  of  the  cotton- 
chopper  1  A.     Cotton-chopper. 

Recross-Examination 
By  Mr.  Trask: 

Q.  Do  you  remember  some  meetings  at  the 
Phoenix  Union  High  School  attended  by  you  and 
Mr.  Held  among  others'? 

A.  Yes,  when  you  ask  me  if  we  met  Dr.  Roney 
that  was  the  statement  I  meant  that  there  were  two 
days  that  he  attended  those  all-day  sessions. 

Q.     At  Phoenix  Union  High  School?  [318] 

A.     Phoenix  Technical  School. 

Q.  Those  were  with  reference  to  company  busi- 
ness %  A.    Yes. 

Q.  It  concerned  entomology  and  the  control  of 
insects  and  cotton  fields  and  what  type  of  insecti- 
cides would  best  control  and  the  insecticides  that 
your  company  sold,  is  that  right? 

A.     That  is  right. 

Mr.  Trask:     That  is  all. 

Mr.  Lanev:     That  is  all. 
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LEHI  B.  PALMER 
ailed  as  a  witness  by  and  on  behalf  of  the  Defenda- 
nts, being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 

>y  Mr.  Laney: 

Q.     What  is  your  name,  please? 

A.     Lehi  B.  Palmer. 

Q.     What  is  your  occupation  or  position? 

A.  Area  supervisor  or  area  manager,  whichever 
itle  they  want  to  call  it. 

Q.     For  which  company? 

A.     United  Producers  and  Southwest. 

Q.  I  will  ask  you  wdiether  you  were  employed  in 
hat  capacity  from  April  1  to  June  20,  of  [319] 
952  ?  A.     Yes,  sir. 

Q.     And  what  area  did  you  serve? 

A.  Call  it  the  east  side,  the  south  side.  That  is 
sast  of  Phoenix. 

Q.  You  heard  the  testimony  of  Mr.  Holmes  I 
uppose,  did  you?  A.     Yes. 

Q.  Now  as  to  the  cotton  chopper  demonstrations 
hat  he  spoke  about,  did  you  attend  some  of  those? 

A.     Yes,  sir. 

Q.     Which  ? 

A.  I  attended  the  one  at  West  Chandler  and  I 
*ecall  another  one  we  had  on  the  east  side  of  CI  land- 
er. In  fact  it  was  the  very  first  one  that  was  held, 
it  was  actually  before  the  cotton  was  even  up.  We 
lsed  some  blank  rows  in  which  to  check  and  test. 

Q.     Were  those  held  on  the  same  day  I 
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A.     No,  that  was  a  separate  one  entirely. 

Q.     What  about  the  one  at  Buckeye? 

A.     I  did  not  go. 

Q.  Was  there  any  other  time  that  you  saw  Mr. 
Held  on  any  field  trip? 

A.  At  the  same  meetings  and  field  demonstra- 
tions that  Mr.  Holmes  mentioned.  [320] 

Q.     Just  those? 

A.  I  did  see  him  the  one  time  when  he  was  re- 
turning from  someplace,  where  I  don't  know,  but  I 
did  see  him  the  one  time  while  I  was  checking  cotton 
fields. 

Q.  Was  that  on  the  day  of  any  of  these  demon- 
strations you  told  about  ?  A.     No,  sir. 

Q.     Your  job  was  what  % 

A.  Well,  in  the  summertime  we  had  several  men 
working  under  us  and  we  supervise  those  men  dur- 
ing the  balance  of  the  year.  Of  course,  we  are  call- 
ing on  farmers  and  selling  our  products,  whatever 
it  may  be. 

Q.     That  was  in  the  sale  of  what  products? 

A.     Of  everything  that  the  company  has  to  sell. 

Q.     What  are  the  products? 

A.  Feeds,  livestock,  insecticides,  lumber,  fur- 
niture. 

Q.  Did  it  sell  the  products  that  were  handled  in 
flic  Lumber  yard  or  hardware  department  or  any  of 
those  other  departments?  That  was  the  other  com- 
pany, was  it? 

A.     Vou  arc  referring  to  what  \  would  sell  \ 

Q.     Yes.  [321] 
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A.  Yes,  we  would  sell  everything  that  was  down 
tere  that  anyone  would  ask  for. 

Q.  Well  did  you  spend  any  time  at  the  hard- 
are  stole  or  the  lumber  mill  or  the  other  depart- 
tents  there,  the  retail  stores? 

A.     During  what  time? 

Q.     During-  the  time  we  are  talking  about  i 

A.  Only  to  come  in  occasionally  to  pick  up  mer- 
landise  or  to  get  reports. 

Q.  Other  than  those  Mr.  Holmes  has  mentioned 
ad  you  have  mentioned,  were  there  any  other  oc- 
isions  you  saw  Mr.  Held  on  any  field  trips'? 

A.  Not  away  from  the  office,  no,  that  I  can  recall 
t  the  time. 

Mr.  Laney:     That  is  all. 

Cross-Examination 
fy  Mr.  Trask : 

Q.  Mr.  Palmer,  then  on  most  of  the  occasions 
liat  Mr.  Holmes  testified  about  you,  or  some  of 
hose,  you  were  present  too,  is  that  correct? 

A.     Yes. 

Q.     And  some  of  them  you  were  not  present  \ 

A.     That  is  right. 

Q.  And  some  of  these  cotton  chopping  demon- 
trations  you  testified  about  when  Mr.  Held  was 
resent  Mr.  [322]  Holmes  was  not  present,  is  that 
ight  %  A.     At  the  one,  yes. 

Q.  At  least  one.  Do  you  recall  an  occasion  when 
ou  and  Mr.  Held  examined  a  cotton  field  south  of 
/lesa  one  night  about  7  :00  % 


308  United  Producers  and  Consumers,  etc. 

(Testimony  of  Lehi  B.  Palmer.) 

A.  That  was  the  time  I  was  referring  to  a  while 
ago  when  I  stated  that  I  met  him  one  time  out  in 
a  cotton  field. 

Q.     Coming  home  from  Mesa? 

A.  Yes,  I  had — I  was  inspecting  the  field  and  he 
was  coming  home  from  somewhere. 

Q.  At  least  he  met  you  there  and  went  over  the 
field  with  you  at  7 :00  in  the  evening  ?  A.     Yes. 

Q.     You  were  there  on  company  business'? 

A.     Yes. 

Q.  He  was  there  on  company  business  to  learn 
from  you  and  to  investigate,  check  for  the  company, 
was  he  not  ? 

A.  We  discussed  the  problems  of  course  that  I 
have  in  the  field. 

Q.     At  that  time?  A.     Yes,  sir. 

Q.  During  all  of  these  occasions  that  you  worked 
with  him  he  seemed  interested  in  the  company  [323] 
business,  did  he  not  ?  A.     Yes,  sir. 

Q.  Trying  to  learn  and  find  out  and  acquaint 
himself  with  company  affairs  and  the  problems  of 
this  area?  A.     Yes. 

Q.  Do  you  recall  Mr.  Held  attending  an  ento- 
mology school  for  two  or  three  days  in  April  or 
May  at  Phoenix  Technical  School  ?  A.     Yes. 

Q.  Do  you  recall  attending  several  meetings  of 
the  field  men  in  the  upstairs  office  of  the  field  mill 
down  at  the  plant  where  you  had  some  problems 
with  lumpy  insecticides  or  lumpy  fertilizer  trying 
to  work  out  that  problem? 

A.     We  definitely  did,  yes. 
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Q.     And  Mr.  Held  was  there  at  that  time? 

A.     He  was,  yes. 

Q.  Worked  with  you  and  Mr.  Holmes  and  the 
est  of  them  on  that  problem  ?  A.     Yes. 

Q.  That  was  an  important  problem  of  the  eom- 
any  at  that  time?  A.     Very  definitely. 

Q.  He  helped  work  out  a  contract  with  the  [324] 
eld  men  in  the  manner  in  which  they  should  carry 
n  their  duties  and  how  the  territory  should  be 
ivided  and  the  details  of  that,  do  you  recall  that? 

A.     Yes,  sir. 

Q.  Mr.  Held  as  manager  helped  work  out  those 
ontracts  I  A.    Yes. 

Q.  That  was  an  important  part  of  the  sale  of  in- 
ecticide  and  fertilizer  for  the  company  throughout 
he  territory  ?  A.     Yes  sir,  it  was. 

Mr.  Trask:     I  believe  that  is  all. 

Redirect  Examination 
$y  Mr.  Laney: 

Q.  This  matter  that  counsel  brought  out  from 
ou  about  some  lumpy  material,  what  was  that? 

A.  That  is  your  insecticides.  The  year  before 
re  had  had  trouble  due  to  things — not  our  fault 
t  the  plant  as  far  as  we  knew  and  we  were  just 
etting  ready  to  start  a  new  season  and  we  wanted 
d  make  sure  that  our  material  was  free  and  that  it 
iras  good  when  we  started  the  season. 

Q.  Where  was  it  that  you  did  what  work  you  did 
■n  that? 
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A.  Upstairs  in  the  mill  office  was  where  we  [325] 
first  came  in  and  we  talked  about  it  and  discussed  it 
because  we  were  having 

Q.     That  was  at  the  plant u? 

A.  At  the  plant,  down  at  the  feed  mill  plant  it  is. 
Then  we  made  one  or  two  trips  over  into  the  in- 
secticide department  where  we  obtained  samples  of 
our  materials.  We  took  them  back,  tested  them  and 
examined  them  and  one  of  the  boys  was  asked  to  go 
out  and  buy  a  sample  of  other  dust  and  bring  it  in. 
Then  one  meeting  we  first  brought  up  the  problem, 
the  next  meeting  we  brought  up  the  dust  and  went 
over  to  the  plant  and  got  our  samples,  then  the  meet- 
ing was  postponed  because  Joe  Huron  wasn't  there. 
He  was  asked  to  come  in  and  sit  in  on  this  final 
meeting  that  we  had  as  far  as  eliminating  our  lumpy 
dust. 

Q.     That  was  all  there  at  the  plant? 

A.     Yes. 

Q.     And  Mr.  Held  was  there?  A.     Yes,  sir. 

Q.  Now  as  to  the  contract  with  the  field  men  that 
opposing  counsel  asked  you  about,  was  that  worked 
out  before  Mr.  Held  came  here  ? 

A.  They  had  had  it  typed  out  and  made  up,  yes, 
sir,  but  it  was  gone  over  and  adjusted  or  changed  in 
his  presence  at  his  request.  [326] 

Q.     And  who  had  worked  that  out? 

A.  That  I  couldn't  say.  7  presume  that  Mr. 
AYahmsley,  our  man  at  the  plant,  was  the  one  who 
worked  it  out. 

Mr.  Laney:     No  further  questions. 
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JOHN  N.  KLEINZ 
died  as  a  witness  by  and  on  behalf  of  the  Defend- 
ats,  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
y  Mr.  Laney: 

Q.  What  is  your  name,  please? 

A.  John  N.  Kleinz. 

Q.  What  is  your  position  ? 

A.  I  am  in  charge  of  the  west  side  district. 

Q.  For  this  same  company?  A.     Yes. 

Q.  Which  company  is  that  ? 

A.  I  believe  I  am  paid  by  the  Southwest  Coo- 
perative. 

Q.  Being  supervisor  of  that  district  what  do  you 

3? 

A.     Well,  I  am  in  charge  of  insecticide,  fertilizer 
id  anything  that  we  keep  on  that  side. 
Q,     And  yon  sell  to  whom,  to  the  farmers  '. 
A.     To  the  farmers,  yes.  [327] 
Q.     You  heard  the  testimony  of  Mr.  Holmes  here, 
id  you?  A.     Yes. 

Q.     And  did  you  know  of  any  other  field  trips 
lat  Mr.  Held  ever  made  other  than  those  that  Mr. 
olmes  and  Mr.  Palmer  testified  about? 
A.     The  only  field  trips  that  T  would  know  aboiri 
ere  the  ones  that  I  was  on.  He  was  out  in  Buckeye 
le  day,  another  time  in  Glendale. 
Q.     And  the  one  at  Buckeye,  do  you  know  whether 
iat  was  the  same  day  as  the  one  at  Chandler? 
A.     I  believe  it  was.   They  shipped  the  equipment 
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from  Chandler  to  Buckeye   and  got  there   in  the 

afternoon. 

Q.  And  the  one  at  Glendale,  who  else  was  pres- 
ent there?  A.     Besides  Mr.  Held? 

Q.     Yes,  which  foreman  or  supervisor? 

A.  Well,  I  was  there.  That  is  all  I  could  account 
for  on  that.  Mr.  Held  was  there  too,  of  course. 

Q.     And  that  was  a  demonstration  of  what? 

A.     A  cotton  chopper. 

Q.  Do  you  know  whether  that  was  the  Glendale 
one  that  was  spoken  of  by  Mr.  Holmes  or  not? 
There  [328]  was  one  in  Glendale. 

A.     He  did  refer  to  the  Glendale  demonstration. 

Q.  Was  there  just  the  one  Glendale  demonstra- 
tion of  that? 

A.  There  was  just  one  demonstration  in  Glen- 
dale, yes. 

Q.  Was  there  any  other  time  that  Mr.  Held  was 
out  on  your  area  during  this  time  from  April  1  to 
June  20? 

A.  I  can  recall  the  time  when  Mr.  Held  and  Mr. 
Holmes  and  myself  went  out  to  make  an  adjustment 
on  barley — grain. 

Q.  Was  that  the  barley  trip  that  was  testified 
about  by  Mr.  Holmes,  the  same  matter  or  one  of 
them?  A.     Yes,  I  believe  it  is. 

Mr.  Laney:     That  is  all. 
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Cross-Examination 
$y  Mr.  Trask: 

Q.  I  don't  recall,  my  notes  don't  show  Mr. 
lolmes  testifying  about  any  trip  out  to  make  any 
djustment  on  barley,  Mr.  Kleinz.    When  was  that"? 

A.  Well,  now,  that  is  a  good  question.  I  don't 
now  when  but  Mr.  Holmes  and  Mr.  Held  and  I 
pent  out  to  see  Trombley  on  adjustment  on  [329] 
rain. 

Q.     What  was  the  occasion  for  that  trip  .; 

A.  There  was  a  complaint  on  it  and  it  was  in  my 
xea.  We  sold  them  barley  and  they  got  2%  orders 
f  barley  and  the  rest  was  oats  and  we  were  trying 
o  determine  the  cause. 

Q.  Did  you  request  Mr.  Held  to  go  out  there 
rith  you  as  the  manager  to  help  work  out  the  prob- 
em? 

A.  I  requested  Mr.  Held  through  Mr.  Holmes 
7ho  was  my  superior. 

Q.     And  he  did  go  out  there  on  that  trip  with 

A.  Yes,  we  talked  it  over  beforehand  and  then 
vent  out. 

Q.  Did  he  take  an  interest  in  the  affairs  of  the 
ompany  on  this  occasion  and  other  occasions  when 
rou  were  out  with  him  working  out  problems? 

A.     Yes. 

0.  This  particular  trip  on  the  barley,  how  many 
imes  did  vou  go  out  to  see  Mr.  Trombley^ 
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A.  I  went  out  with  Mr.  Held  and  Mr.  Holmes 
only  once  that  I  can  recall. 

Q.  You  don't  remember  when  Mr.  Held  went 
out  on  any  other  occasion  at  all? 

A.     No,  I  wouldn't  know. 

Q.  Was  that  problem  adjusted  [330]  satis- 
factorily ? 

A.     I  didn't  hear  any  more  about  it  after  that. 

Q.  And  you  likewise  were  familiar  with  a  great 
many  of  these  other  trips  that  Mr.  Palmer  and  Mr. 
Holmes  have  testified  to.  You  were  along  on  some 
of  those  too,  were  you  not? 

A.  I  was  on  one  in  Casa  Grande  and  one,  maybe 
two,  in  Chandler,  yes. 

Q.  Mr.  Held,  so  far  as  you  could  observe  in  these 
trips,  displayed  a  good  general  knowledge  of  agri- 
culture and  farming  problems,  did  he  not? 

A.     I  would  say  so,  yes. 

Mr.  Trask :     That  is  all. 

Mr.  Laney:     That  is  all. 

IRVIN  D.  TWAY 
called  as  a  witness  by  and  on  behalf  of  the  Defend- 
ants, being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Laney: 

Q.  What  is  your  name,  please  ? 

A.  Irvin  D.  Tway. 

Q.  What  is  your  position  ? 

A.  Area  manager  for  Pinal  County. 
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Q.  That  is  for  the  Southwest  Co-Operative 
Wholesale?  [331] 

A.     And  the  United  Producers  and  Consumers. 

Q.     You  are  area  supervisor  of  what? 

A.  Mr.  Holmes  is  my  immediate  supervisor.  I 
am  an  area  manager  for  Pinal  County,  in  charge  of 
sales. 

Q.     In  the  sale  of  what? 

A.  Sale  of  all  the  products  that  our  company 
handle. 

Q.     That  which  company  has  ? 

A.  United  Producers  and  Consumers  Co-Oper- 
ative. 

Q.     Well,  what  is  it  that  you  sell  mostly  ? 

A.     Insecticides,  fertilizers,  farm  supplies. 

Q.  Were  you  in  that  position  during  the  entire 
time  that  Mr.  Held  was  supposed  to  he  manager? 

A.     Yes,  sir. 

Q.  Did  you  ever  see  him  on  any  field  trips  or 
trip  I  A.     Yes,  sir. 

Q.  When,  as  near  as  you  can  fix  it  was  that  and 
where  did  he  go? 

A.  On  some  of  the  trips  that  Mr.  Holmes  has 
mentioned  I  saw  him  on  some  of  those.  I  wasn't 
on  all  the  trips  that  the  other  boys  made  and  one 
other  time  he  and  Mr.  Holmes  came  to  Casa  Grande 
and  I  saw  him  on  that  time.  [332] 

Q.  Was  there  any  trip  that  he  made  into  your 
field  that  you  know  of  other  than  those  that  have 
been  testified  to?  A.     No,  sir. 

Q.     What  did  he  do  on  that  trip  ? 
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A.  As  I  recall,  Mr.  Holmes  stopped  by  and  met 
them  at  the  office  down  there  in  Casa  Grande  and 
he  and  Mr.  Holmes  stopped  by  and  visited  with  me 
for  a  little  while,  an  hour  or  so,  I  imagine,  and  asked 
how  everything  was  getting  along  and  so  forth  and 
then  they  took  off  and  went  on  to  make  some  other 
contacts  for  farmers. 

Q.     Spent  about  an  hour  with  you,  you  say  % 

A.     I  would  imagine  something  like  that. 

Q.     What  did  he  come  for1? 

A.  Wanted  to  know  what  the  situation  regard- 
ing insecticides  and  fertilizers  were  down  there. 

Mr.  Laney:     That  is  all. 

Mr.  Trask :     I  have  no  questions. 

PAULINE  McINERNEY 

called  as  a  witness  by  and  on  behalf  of  the  Defend- 
ants, having  been  previously  sworn,  resumed  the 
stand  and  testified  further  as  follows : 

Direct  Examination 
(Continued) 
By  Mr.  Laney:  [333] 

Q.  Now,  Mrs.  Mclnerney,  there  has  been  talk  of 
so-called  informal  meetings  of  the  Board  of  Direc- 
tors that  was  called — held  on  May  7,  1947.  Do  you 
know  why  that  was  called  % 

A.  That  meeting  was  called  by  Mr.  Essley  for 
May  27. 

(c).     May  27? 
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A.     And  lie  came  into  the  office  on  Monday,  which 

guess  would  he  the  26th,  as  he  usually  did,  he 
ould  come  in  two  or  three  times  a  week  and  check 
nd  see  if  things  were  going  all  right  and  asked 
bout  Mr.  Held  and  I  told  him  that  he  had  gone 
ist,  stating  he  was  going  to  bring  his  family  here 
id  that  T  had  assumed  he  had  checked  with  Mr. 
ssley  and  Mr.  Essley  stated  at  that  time 

Mr.  Trask:  I  am  going  to  object  to  conversation 
stween  this  witness  and  Mr.  Essley  not  in  the  pres- 
lce  of  defendant,  hearsay. 

The  Court:     All  right. 

Q.  Then  were  all  the  members  of  the  Board  that 
3U  could  reach  notified  of  a  meeting? 

Mr.  Trask:     I  object  to  that  question,  it  calls  for 

conclusion  whether  they  were  notified.  She  can 
stif y  what  she  did  or  knows  about  it. 

The  Court :  She  can  testify  as  to  what  [334]  she 
aowrs. 

Q.     What  do  you  know? 

A.  T  notified  all  of  the  Board  witli  the  exception 
'  Mr.  Dana  Fisher  who  lived  in  Grlendale  and  we 
died  the  meeting  on  Tuesday  morning.  That  would 
E)t  have  given  him  sufficient  time  to  get  over  here 
id  I  had  called  the  residence  of  Mr.  Knox  the  week 
reviously  on  Wednesday  to  notify  him  of  the  meet- 
Lg  for  that  Friday  and  at  that  time  his  mother 
iswered  the  phone 

Mr.  Trask :  I  am  going  to  object  to  conversation 
ot  in  the  presence  of  defendant. 

The  Court :     Yes. 
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Q.     Were  you  able  to  notify  Mr.  Knox  % 

Mr.  Trask:     Same  objection,  if  the  Court  please. 

The  Court:  She  doesn't  know  whether  she  was 
or  not.  She  called  his  home  and  talked  to  his 
mother. 

Q.  Counsel  asked  about  that  meeting,  what  was 
discussed  at  that  meeting  of  the  Board  ? 

A.     The  contract 

Mr.  Trask:  Is  this  the  meeting  where  Mr.  Held 
was  present  ? 

Mr.  Laney:  No,  this  was  the  informal  [335] 
meeting  of  May  27. 

Mr.  Trask:  Object  to  the  testimony  regarding 
that  meeting.  It  is  self-serving,  not  in  the  presence 
of  this  defendant.   He  is  not  bound  by  it.   Hearsay. 

The  Court:     I  think  so. 

Q.     When  was  the  next  board  meeting  held? 

A.     A  special  meeting  was  called  for  June  9. 

Q.     And  what  was  the  purpose  of  that  meeting? 

A.     To  consider  a  manager's  contract. 

Q.     And  who  were  present  at  that  meeting? 

A.  The  board  members  were  there,  I  believe,  with 
the  exception  of  Mr.  Dorman  and  after  the  meeting 
had  started  the  employees  that  ordinarily  were  at 
the  Board  meeting  were  excused. 

Q.     Were  you  excused?  A.     Yes,  sir. 

Q.     When  was  the  next  board  meeting  held? 

A.  The  next  board  meeting  was  called  for 
June  20. 

Q.     What  was  the  purpose  of  that .; 
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A.  Called  for  the  purpose  of  dismissal  of  the 
nanager. 

Q.     Did  you  keep  the  minutes  of  that  meeting? 

A.    I  did.  [336] 

Q.  There  was  introduced  in  evidence  a  Letter 
Torn  Mr.  Essley  on  behalf  of  each  of  the  companies 
lotifying  Mr.  Held  of  the  resolution  there  and  one 
>f  those  letters  is  Plaintiff's  4  and  reading,  "Mr. 
Smil  Rovey  made  motion  that  in  view  of  the  fact 
hat  the  members  of  the  Board  are  of  the  opinion 
hat  Mr.  Ralph  W.  Held  was  never  legally  employed 
md  the  illegality  of  his  employment  has  only  re- 
sentry  been  discovered  by  the  Directors  and  in  view 
)f  the  fact  that  he  has  never  fulfilled  the  terms  of 
he  contract,  that  his  purported  employment  be  de- 
ilared  at  an  end.  Motion  seconded  by  Mr.  Ralph 
\shby  and  passed." 

Is  that  in  that  letter  a  true  copy  of  the  resolution 
hat  was  passed  at  that  meeting'? 

A.     I  believe  so. 

Q.     Well,  did  you  write  that  out?  A.     Yes. 

Q.     Is  it  a  copy  of  it  1  A.     Yes. 

Q.  I  will  ask  you  to  look.  You  said  you  believed 
io.  A.     It  is. 

Q.  And  the  same  resolution  was  in  Plaintiff's 
Exhibit  5,  set  out,  that  is  on  behalf  of  the  [337] 
►ther  company,  the  Southwest  Co-Operative. 

A.     That  is  right. 

Mr.  Laney:  May  it  please  the  Court,  at  this  time 
[  feel  I  should  offer  in  evidence  the  Articles  of  Id- 
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corporation  of  these  companies.  It  has  some  bearing 

on  the  issues. 

(Discussion  off  the  record.) 

Mr.  Laney :  Then  at  this  time  I  offer  in  evidence 
a  certified  copy — certified,  that  is,  by  the  local  county 
recorder,  photostatic  copy  of  the  original  Articles 
of  Incorporation  of  Southwest  Co-Operative  Whole- 
sale and  next,  may  it  please  the  Court,  I  offer  in  evi- 
dence a  like  certified  copy  of  the  amendment  to  the 
Articles  of  Incorporation  of  the  Southwest  Co-Oper- 
ative Wholesale. 

Mr.  Trask:  When  was  that  amendment  made, 
Mr.  Laney'? 

Mr.  Laney:  I  think  it  was  made  after  the  start 
but 

The  Witness:     It  was  passed  April  24,  1952. 

Mr.  Trask:  Object  to  it.  It  was  made  after  the 
contract. 

Mr.  Laney:  Very  well.  In  that  connection  would 
the  Court  hear  me  just  a  moment  ?  [338]  I  feel  that 
since  it  covers  some  of  the  future  that  is  asked  to 
lie  brought  into  this,  that  that  would  be  relevant  as 
showing  what  could  be  or  is  net  income  and  what  is 
not.  Tt  has  some  bearing  on  that  and  it  does  cover 
from  thence  forward.  I  ask  that  the  amendment  to 
the  Articles  that  I  have,  the  certified  copies,  be 
marked  for  identification. 

(Defendant's   Exhibit   H  marked   for   iden- 
tification.) 
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(Defendant's    Exhibit    i    marked    for    iden- 
tification.) 

Mi".  Laney:  I  think  if  the  Court  should  later  see 
ie  relevancy  of  this  I  should  make  formal   offer 

>\v.  T  do  offer  in  evidence  now  Defendant's  Ex- 
ibit  H  for  identification,  being  the  amendment  to 
ie  Articles  of  Incorporation  of  Southwest  Co-Op- 
tative Wholesale,  which  amendment  was  filed  with 
ie  Corporation  Commission  on  the  24th  day  of 
[arch  of  1953. 

The  Court:  How  could  it  have  been  filed  in 
[arch  when  it  wasn't  adopted  until  April? 

Q.     Did  you  say  it  was  adopted  in  April  ? 

A.     Yes.  it  was  adopted  April  24,  1952,  and  then 

was  filed  with  the  State  in  March,  1953. 

The  Court:     The  following  year? 

The  Witness:     Yes.  [339] 

Mr.  Laney:  I  beg  your  pardon.  I  think  I  was 
3ading  the  certificate  of  the  Commission. 

The  Court :    All  right. 

Mr.  Laney :     I  do  make  offer. 

Mr.  Trask:     To  which  the  plaintiff  objects. 

Q.  Mrs.  Mclnerney,  during  the  time — how  long 
ave  you  been  with  these  companies? 

A.     Since  January,  1939. 

Q.  And  then  what  have  you  been  doing,  what 
ave  been  your  duties  with  the  company? 

A.  At  the  present  time  I  do  all  the  buying  of  the 
:ems  for  the  Farmer  Service  Division   which   in- 


322  United  Producers  and  Coyisumers,  etc. 

(Testimony  of  Pauline  Mclnerney.) 

eludes  the  insecticide  raw  materials,  the  fertilizer 

materials,  the  feed. 

Q.     A  little  louder,  please. 

A.  The  feed  concentrate  proteins  and  grains,  the 
items  for  the  seed  department,  the  items  necessary 
for  the  maintenance  of  the  machinery  and  the  op- 
eration of  the  business  and  also  assist  in  carrying 
out  the  policies  of  the  Board  in  supervising  the 
various  departments  which,  according  to  my  office 
of  assistant  secretary 

Q.  I  believe  it  has  come  out  in  evidence  hereto- 
fore that  you  keep  the  minutes  of  the  [3401  meet- 
ings ?  A.     Yes. 

Q.  Of  the  Board  of  Directors,  and  how  long  have 
you  been  doing  that  ? 

A.     Since  I  started  in  1939. 

Q.  Can  you  tell  us  from  the  minutes  of  the  Board 
of  Directors  of  Southwest  Co-Operative  Wholesale 
who  the  members  of  the  Board  of  Directors  of  that 
organization  were  on  March  6  of  1942,  when  the 
resolution  was  made  about  employment  of  Mr.  Held  ? 

A.  I  have  them  listed  there  on  that  piece  of 
paper. 

Q.     Some  of  these  documents  here  ?  A.     Yes. 

Q.  Now  that  paper  you  are  consulting,  is  that  a 
tabulation  that  you  yourself  have  made  up  from  the 
official  record  ?  A.     That  is  right. 

Q.  Now,  who  were  the  members  of  the  Board  of 
Directors  of  Southwest  Co-Operative  Wholesale 
then  at  that  time?   This  is  in  March  of  1952? 

A.     W.  L.  Smith  and  W.  S.  Dorman.  T.  F.  Col- 
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er,  Jack  Click.  Eniil  Efcovey,  Orville  Knox,  Dana 
Wisher  and  D.  O.  Essie  v.  There  were  two  vacancies 
n  the  Board  at  that  time  due  to  the  resignation  of 
If.  Martin  on  the  28th  day  of  February  and  due  to 
tie  death  [341]  in  February,  of  Mr.  W.  F.  Moore. 

Q.  Taking  those  in  order,  is  this  the  tabulation 
tin  were  testifying  from? 

A.  Yes,  except  I  have  the  date  here  of  January 
and  I  have  eliminated  the  ones  who  were  not  there. 

Q.  How  long  was  each  member  of  the  Board 
lected  under  the  Bylaws  and  the  actual  election  ? 

Mr.  Trask:  Object.  The  Bylaws  speak  for  them- 
elves. 

The  Court:     It  is  three  years. 

Mr.  Laney:     I  think  the  bylaws 

The  Court :     It  has  been  testified  to. 

Q.  Now  then,  when  was  the  first  one  of  those 
hat  you  mentioned  ?  Give  his  name  and  state  when 
e  was  elected,  what  his  term  was. 

A.  Mr.  W.  L.  Smith  is  the  one  who  was  first 
isted  and  Mr.  Smith  would  have  been  re-elected  or 
vovM  have  run  for  office  in  1952.  However,  due  to 
lis  death 

Q.     Well  when  was  he  elected  then? 

A.     He  was  elected  in  1949. 

Q.     And  his  term  would. have  been  up  in  1952? 

A.     1952. 

Q.  On  what  date  in  1952  would  it  have  [342] 
>een  up  1 

A.     The  date  of  the  annual  meeting. 

Q.     When  was  that,  normally? 
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A.     The  meeting  was  normally  in  October. 

Q.     Well,  when  did  his  term  begin  ?  What  month  ? 

A.  It  would  have  begun  at  the  annual  meeting 
in  1949. 

Q.  The  term  that  he  was  serving  in,  when  did 
it  commence  ?  Did  it  rim  from  what  date  ? 

A.  The  date  of  the  annual  meeting,  whenever 
that  would  be. 

Q.     Well,  when  was  the  annual? 

A.     October,  always. 

Q.  Then  from  October — Mr.  Smith's  term  was 
from  October  of  1949,  to  October  of  1952,  was  it? 

A.     That  is  right. 

Q.  Now,  what  other  director  or  directors  if  any 
were  in  that  same  category — that  is,  that  their  terms 
were  from  October  of  1949,  to  October  of  1952 1 

A.     Mr.  C.  M.  Martin  and  Mr.  W.  S.  Dorman. 

Q.  Were  there  some  directors  whose  terms  then 
ran  from  October  of  1950,  until  October  of  1958  ? 

A.  Mr.  Collier,  Mr.  Moore,  who  is  since  deceased, 
and  Mr.  D.  O.  Essley  were  elected  in  1950,  in  [343] 
October. 

Q.  And  their  terms  would  expire  then  in  Oc- 
tober? A.     Yes. 

Q.  Was  there  a  set  of  certain  directors  whose 
terms  ran  from  a  later  date? 

The  Court :     '51  would  be  the  next. 

Mr.  Laney:     Yes,  thank  you. 

A.  October,  1951,  was  Mr.  Dan  Fisher,  Mr.  Jack 
(Mick,  Mr.  Emil  Rovey  and  Mr.  Orville  Knox. 

Q.     And  they  would  expire  then  in 
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A.     In  1954. 

Q.  Now,  the  three-year  terms  of  the  purported 
mtract  with  Mr.  Held  then  was  from  April  1  of 
}52?  April  1,  1952,  to  April  1,  1955,  was  it? 

A.     It  was  for  a  3-year  term,  yes. 

Q.  Now,  as  to  the  Board — you  were  talking  of 
le  board  of  United  Producers  and  Consumers  ? 

A.     No,  Southwest  Co-Operative. 

Q.  Southwest  Co-Operative  Wholesale.  Now  as 
►  the  Board  of  Directors  of  United  Producers  and 
onsumers,  how  many  members  of  the  Board  were 
lere,  according  to  the  Bylaws  of  that? 

A.     There  are  7. 

Q.  And  here  in  March  and  April  of  1952,  I  will 
sk  you  to  give  the  names  of  the  directors  and  [344] 
leir  several  terms  showing  when  they  began  and 
hen  they  would  expire  as  to  that  company. 

A.  The  first  group  were  elected  in  October  of 
)50.  That  was  Mr.  D.  O.  Essley,  Mr.  W.  S.  Dor- 
ian. 

Q.     Did  they  hold  for  three  year  terms  likewise  .; 

A.  Yes,  sir,  1951,  October,  Mr.  Jack  Click  and 
[r.  Ralph  Ashby  were  elected,  served  three  year 
nus.  1952.  Mr.  I.  F.  Collier.  Mr.  John  Biggs  and 
[r.  Holly  Smith  were  elected  to  serve  three  year 
'rms. 

Q.  When  you  say  they  were  elected  did  their 
rms  begin  in  those  months?  A.     Yes,  sir. 

Q.  At  the  time  when  Mr.  Held  was  purportedly 
lanager  there  from  April  1,  June  20  of  1952,  what 
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records  and  reports  of  the  corporations  were  kept; 

in  your  office  and  under  your  supervision'? 

A.  The  summaries  of  most  of  the  information 
was  in  my  office  which  would  be  available  to  the 
Board  or  anyone  who  wanted  to  see  them  and  I  had] 
the  weekly  analysis  of  the  farm  service  division  with 
daily  sales  of  all  departments,  the  weekly  inventories 
at  the  feed  mill,  the  daily  inventories  at  the  insecti- 
cide department,  the  daily  sales  at  the  insecticide  de- 
partment and  the  truck  reports  showing  the  daily 
deliveries  and  operation  of  the  vehicles  for  ear-h 
<1<mv  for  the  [345]  feed  mill,  insecticide  and  fertilizer 
departments,  the  lumber  yard,  the  furniture  and 
petroleum  departments. 

Q.  And  I  will  ask  you  whether  those  records 
were  during  all  of  this  time  kept  in  your  office  ! 

A.     That  is  right. 

Q.  Now,  I  will  ask  you  whether  you  were  there 
all  of  the  time  during  the  time  that  Mr.  Held  was 
ostensibly  manager?  A.     Yes,  sir,  I  was. 

Q.  And  during  that  time  did  he  ever  ask  for  any 
of  those  reports  or  consult  any  of  them  % 

A.     No,  he  did  not. 

Q.  Are  those  records  of  the  condition  of  the  vari- 
ous departments — did  he  ask  to  consult  any  of 
those?  A.     No,  sir. 

Q.  Did  you  have  records  then  of  the  inventories 
and  prices  of  raw  material  for  insecticide,  fertilizer 
and  seed  ?  A.     Yes,  sir. 

Q.  Did  he  ever  discuss  with  you  or  ask  you  for 
any  of  those  inventories  for  this  period? 
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A.     No. 

Q.  About  what  volume  was  the  sales — [346] 
ibout  what  volume  of  raw  materials  was  purchased 
>er  year  at  that  time  ? 

A.  The  departments  which  I  bought  for  which 
ncludes  all  the  departments  in  the  farm  service 
livision  will  be  approximately  $2,000,000. 

Q.  And  approximately  what  percentage  of  the 
msiness  of  the  company  did  the  farm  service  cover  % 

A.     Approximately  65%. 

Q.  Were  there  any  major  suppliers  of  material 
o  the  company  that  attempted  to  see  Mr.  Held  while 
ie  was  supposed  to  be  manager? 

A.  I  recall  only  one.  The  west  coast  representa- 
ive  for  the  Gidy  Corporation  came  in  one  afternoon 
nd  waited  approximately  two  hours,  before  T  knew 
e  was  there,  for  Mr.  Held  said  that  he  had  written 
o  his 

Mr.  Trask:     I  object. 

Q.     Was  he  able  to  see  Mr.  Held  % 

A.     He  was  not. 

Q.     Was  Mr.  Held  there?  A.     He  was  not. 

Q.  Had  he  told  you  or  left  any  word  where  he 
vas?  A.     No,  sir. 

Q.  Did  this  man  come  back  and  try  to  see  [347] 
inn? 

A.  Yes,  he  came  back  the  next  day  and  I  had 
ii  formed  Mr.  Held  he  wanted  to  see  him  and  when 
he  gentleman  came  in  Mr.  Held  was  not  there. 

Q.  You  had  informed  Mr.  Held  that  he  wanted 
:o  see  him?  A.     Yes. 
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Q.     But  Mr.  Held  didn't  show  up  the  next  day 

A.     He  was  not  there  when  the  gentleman  cam( 

Q.     Was  he  able  to  see  him  at  all? 

A.     No,  sir. 

Q.  And  this  man  was,  you  say,  a  major  supplie 
of  what? 

A.  Gidy  Corporation  is  a  producer  of  DD 
mainly.  Used  in  insecticides. 

The  Court:     Wanted  to  sell  something? 

Q.     About  what  percentage  of  the  business  i: 
the  insecticide  department  ? 

A.     Approximately  25%. 

Q.  You  heard  some  testimony  about  this  barle 
deal  where  there  was  some  mixup  about  wild  oat 
Was  that  settled  while  Mr.  Held  was  there  ? 

A.     No,  it  wasn't. 

Q.     When  was  it  settled,  if  you  know? 

A.  Oh,  I  would  imagine  sometime  in  the  [34£ 
middle  of  July. 

Q.  And  what  was  done  in  that  regard?  Wt 
did  it? 

A.  Tt  was  settled  in  that  we  had  the  count 
agent's  office  and  go  to  see  Mr.  Tromley  and  e: 
plain 

Mr.  Trask:     I  don't  see  any  material  bearing  cl 
this,  in  July  what  the  details  are. 

Q.     Then  it  wasn't  settled  by  Mr.  Held? 

A.     No,  sir. 

Q.     During  the  time  that  Mr.  Held  was  there  dil 
he  d<>  anything  that  you  could  observe  there  in  tl 
normal  way  of  discussing  with  department  heacf 
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and  w^ith  regard  to  the  management  and  the  conduct 
of  it.  just  what  did  you  observe  in  that  regard? 

A.  He  did  very  litle  because  he  was  there  very 
fettle  of  the  time.  He  did  hold  two  staff  meetings, 
cue  about  the  middle  of  May  and  one  about  two 
weeks  later  and  other  than  consulting  with  Mr. 
Huber,  a  few  times,  that  was  about  the  extent  of 
what  I  could  see  that  he  did  with  the  operation  of 
the  business. 

Q.  In  the  running  of  the  business  I  will  ask  you 
to  state  whether  you  have  observed  whether  it  is 
iecessary  for  the  manager  to  be  there  to  co-ordinate 
affairs  and  to  discuss  things  with  the  heads  of  de- 
partments? [349] 

Mr.  Trask:  Object.  Calling  for  a  conclusion.  In- 
competent, immaterial. 

The  Court :     Yes. 

Mr.  Laney:     You  may  take  the  witness. 

Cross-Examination 
By  Mr.  Trask: 

Q.  Mrs.  Mclnerney,  you  have  the  bylaws  of  the 
United  Producers  and  Consumers  there  in  your  pos- 
session? The  minute  book,  excuse  me,  I  misspoke 
myself;  you  have  the  minute  book  of  the  United 
there  ?  A.    Yes. 

Q.  You  say  you  kept  the  minutes  of  both  cor- 
porations? A.     That  is  right. 

Q.  Do  you  know  that  the  bylaws  of  the  United 
have  been  amended  from  time  to  time  by  the  Board 
at  its  regular  meetings,  do  you  not? 
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A.     Yes,  sir. 

Q.  With  respect  to  the  Board  of  Directors  of  the 
Southwest  Consumers,  most  of  the  members  of  the 
Board  have  been  there  and  been  on  the  Board  serv- 
ing successive  terms  by  re-election  since  the  com- 
pany was  incorporated,  have  they  not  ? 

A.  I  believe  we  have  six  directors  at  the  present 
time  who  are  different  since  the  time  of  [350]  incor- 
poration— just  a  moment  and  I  will  count  them. 
On  the  Board  of  10,  in  1944,  at  the  time  of  incor- 
poration only  4  of  those  directors  remain. 

Q.  Referring  to  Defendant's  Exhibit  G  in  evi- 
dence, which  is  the  certified  copy  of  the  Articles  of 
Incorporation  of  Southwest  Co-Operative  Whole- 
sale, Article  1  of  the  Articles  sets  out  the  names  of 
the  incorporators,  does  it  not1?  A.     Yes,  sir. 

Q.     The  first  one  is  W.  L.  Smith? 

A.     Yes,  sir. 

Q.  He  served  until  the  time  of  his  death,  suc- 
cessive re-elections,  did  he  not?  A.     Yes,  sir. 

Q.  The  next  is  Mr.  W.  F.  Moore.  He  served  by 
successive  re-elections  until  his  death? 

A.     Yes,  sir. 

Q.  Mr.  W.  S.  Dorman  is  the  next  and  he  is  still 
on  the  Board  ?  A.     He  is  deceased. 

Q.     When  did  Mr.  Dorman  pass  away? 

A.     In  April  of  this  year. 

Q.  Then  he  served  until  his  decease  by  successive 
re-elections?  A.     Yes.  [351] 

Q.     Mr.  I.  F.  Collier  is  one  of  the  incorporators, 
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5  is  still  on  the  'Hoard?  A.     Yes,  sir. 

Q.  Mr.  John  Butler  is  no  longer  on  the  Board? 
A.     No,  sir. 

Q.  The  next  one  is  Mr.  D.  O.  Essley,  he  is  still 
1  the  Board?  A.     Yes,  sir. 

Q.  Harry  F.  Michael,  he  is  no  longer  on  the 
oard?  A.     No,  sir. 

Q.     Did  he  die?  A.     Yes,  sir. 

Q.     Did  he  serve  until  his  death? 
A.     Yes,  sir. 

Q.     Mr.  Orville  Knox  is  still  on  the  Board? 
A.     Yes,  sir. 

Q.  Mr.  C.  M.  Martin,  he  is  the  only  one  who  has 
ssigned  ? 

A.  That  is  right.  Mr.  Butler  and  Mr.  Martin 
•e  no  longer  on  the  Board. 

Q.  They  served  until  they  resigned  by  successive 
j-election?  A.     That  is  right.  [352] 

Q.  Now,  the  same  situation  substantially  con- 
•ols  with  respect  to  the  United  Producers  and 
onsumers,  does  it  not? 

A.  There  were  5  incorporating  directors.  We 
ave  since  added  to — we  have  a  board  of  7  at  pres- 
lt. 

Q.  Let  me  show  you  Defendant's  I  in  evidence, 
le  Articles  of  Incorporation  of  the  United  Pro- 
acers  and  Consumers.  The  names  of  the  incorpo- 
itors  are  Mr.  W.  S.  Dorman,  Click,  Essley,  Smith, 
oilier.  All  of  those  are  still  directors  except  two 
ho  have  died,  is  that  not  true?  A.     Right. 
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Q.  They  all  were  incorporators  and  served  by 
successive  re-elections  up  to  the  present  time? 

A.     Yes. 

Q.  Except  for  the  ones  deceased,  they  are  still 
serving?  A.     Yes,  sir. 

Q.  Actually,  so  far  as  you  know,  they  will  be 
re-elected  for  successive  terms  hereafter? 

A.     There  is  no  way  of  knowing. 

Mr.  Laney:     Speculative. 

The  Court:     Oh,  yes. 

Q.  With  respect  to  this  supplier,  Mr.  Gidy,  [353] 
who  sold  DDT,  you  had  a  contract  at  the  time  with 
the  company  for  the  DDT,  did  you  not? 

A.     Yes,  sir. 

Q.     He  was  just  there  trying  to  sell  a  product? 

A.  He  was  there  at  the  request  of  his  employer 
to  whom  Mr.  Held  had  written  advising  that  he  was 
here  for  Southwest  Co-operative  Wholesale. 

Q.  Did  you  tell  Mr.  Held  what  time  he  was 
coming  in  or  make  an  appointment? 

A.  No,  sir,  I  did  not  know.  I  told  him  he  would 
be  in  in  the  morning. 

Q.  You  say  you  wrote  these  letters  notifying 
Mr.  Held  of  the  action  of  the  Board  of  Directors 
of  the  two  companies  dismissing  him? 

A.     Yes,  sir. 

Mr.  Laney:     You  mean  she  typed  them? 

Q.  Yes,  you  typed  them.  Calling  your  attention 
to  Plaintiff 's  Exhibit  4,  this  recites  that  at  a  meet- 
ing of  the  Board  of  Directors  the  United  Producers 
passed  a  resolution  that  began,  "Mr.  Emil  Rovey 
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Le  motion" — bo   forth   and  so  forth — Mr.    Emil 
cy  wasn't  even  on  the  Board,  was  he? 
..    No,  he  is  not.  I  imagine  the  names  were  inter- 
aged.  We  will  check  with  the  minutes  of  [354] 
meeting. 

.  Take  a  look  at  it.  Was  Mr.  Emil  Rovey  on 
Board  of  United  Producers?  A.     No,  sir. 

.     Actually  lie  couldn't  have  made  any  motion 
dismissal  for  United,  could  he? 
.     No,  sir,  however  the  minutes  would  indicate. 
.     As  far  as  your  notice  of  dismissal  then,  it  is 
rror,  is  it  not .;  A.     As  to  name,  perhaps. 

.  Mis.  McTnerney,  you  say  Mr.  Held  did  con- 
:  staff  meetings  on  at  least  two  occasions  in 
'?  A.     Yes. 

.  That  is  at  which  time  the  heads  of  the  depart- 
ts  were  invited  in  for  staff  meetings,  consulta- 
s?  A.     Some  of  the  heads  were,  yes,  sir. 

.     And  you  said  that  he  did  consult  Mr.  Huber 
a  time  to  time? 
.     Yes,  I  would  have  no  knowledge  of  the  exact 

.     Mr.  Huber  is  the  man  who  is  in  charge  of  the 
ous  departments  down  there,  is  he  not  ? 
.     Yes,  sir,  from  the  retail  angle.  [355] 
.     He  is  still  there?  A.     Yes. 

r.  Trask:     I  believe  that  is  all. 
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Redirect  Examination 
By  Mr.  Laney: 

Q.  As  to  this  error  about  Emil  Rovey,  will  you 
turn  to  the  minutes  of  the  United  Company  there  of 
June  20?  I  will  ask  you  to  read  the  full  motion  as 
shown  by  the  minutes  of  the  United  Producers  and 
Consumers  from  your  minute  book  relative  to  that 
matter.  A.     (Motion  read.) 

Q.  Then  the  letter  of  notification — did  it  simply 
copy  the  resolution  in  the  other  minutes? 

A.  Yes,  it  was  just  interchange  of  names  in  the 
two  companies. 

Q.  And  so  then  have  you  the  minutes  of  the 
Southwest  Co-operative  Wholesale  of  the  same  date  ? 

A.     Yes,  sir. 

Q.  I  will  ask  you  whether  the  letter  that  is  in 
evidence  as  Plaintiff's  No.  4 — I  will  ask  you  whether 
the  two  meetings  were  held  together,  the  meetings 
of  both  companies  together?  [356] 

A.  The  Southwest  was  held  first  and  the  United 
immediately  following. 

Q.  What  was  the  resolution,  just  the  resolution 
part  of  the  other  company,  the  United? 

A.  k'Mr.  Rovey  made  motion  that  in  view  of  the 
fact  that  the  members  of  the  Board  of  Directors  are 
of  the  opinion  that  Mr.  Ralph  W.  Held  was  never 
legally  employed  and  the  illegality  of  his  employ- 
ment has  only  recently  been  discovered  by  the  Direc- . 
tors  in  view  of  the  fact  that  he  has  never  Fulfilled 
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terms  of  the  contract  that  his  purported  em- 
pmenl  be  declared  at  an  end." 
Ir.  Laney:     That  is  all. 

Recross-Examination 
.Mi-.  Trask: 

).     T  neglected  to  ask  you  a  question  about  the 

tract  that   Mr.   Smith  and  Mr.  Held  prepared. 

espeetive  of  what  the  source  of  it  might  have 

n  you  were  present  when  Mr.   Smith  and  Mr. 

(1  together  dictated  and  agreed  upon  the  terms 

the  contract  which  you  wrote  and   Mr.   Smith 

led,  were  you  not? 

l.     Mr.  Held  dictated  certain  terms  which  were 

Drporated     in     the     contract     and     Mr.     Smith 

led  it. 

).     They  both  agreed  they  were  both  [357]  pres- 

at  the  time  the  j)rovisions  were  being  dictated 
I  agreed  to  them,  did  they  not  ?  A.     Yes.  sir. 

).  I  presume  you  keep  accurate  record  of  the 
mtes  and  who  is  present  at  the  various  meetings, 
you  not?  A.     Yes,  sir. 

).  Would  you  refer  to  your  minutes  of  April 
nd  state  to  the  Court  whether  or  not  Mr.  Lewis 
thmsley  was  present  at  the  meeting  of  April  3  .^ 
L     Yes,  sir. 

}.     It  shows  that  he  was?  A.     Yes. 

}.     That  is  the  meeting  at  which  the  minutes  of 

meeting  of  March  6  were  read  and  approved  .; 
I.     Yes,  sir. 


336  United  Producers  and  Consumers,  etc. 

(Testimony  of  Pauline  Mclnerney.) 

Q.  And  the  minutes  of  March  6  which  were  read 
and  approved  contain  the  resolution  of  the  corpora- 
tion authorizing  Mr.  Wahmsley  and  Mr.  Smith  to 
work  out  the  terms  of  employment? 

A.     Yes,  sir. 

Q.  The  minutes  of  United  likewise  show  Mr. 
Wahmsley  was  present  at  the  meeting  of  April  3? 

A.    Yes,  sir. 

Q.  With  respect  to  this  telegram  at  this  [358] 
meeting  did  I  understand  you  to  say  that  Mr.  Laney 
drew  that  telegram?  A.     Yes,  sir. 

Q.  He  was  present  at  the  meeting  of  May  27 
and  prepared  the  telegram? 

A.     No,  sir,  he  was  not. 

Q.  You  employed  Mr.  Laney  then  to  prepare  the 
telegram  that  was  sent  ? 

A.  Mr.  Essley  on  Monday  when  he  came  into 
the  office  and  asked  about  Mr.  Held  and  at  that  time 
looked  at  the  contract,  took  the  contract  to  Mr. 
Laney  and  asked  his  advice. 

Q.  And  was  this  meeting  held  in  Mr.  Laney 's 
office,  this  meeting  of  the  27th? 

A.     No,  sir,  it  was  not. 

Mr.  Trask :     I  believe  that  is  all. 

Redirect  Examination 
By  Mr.  Laney: 

Q.     "Do  you  have  any  remembrance  whether  MrJ 
Wahmsley   was   present   at   the   first   part   of   tliis 
meeting  of  April  3? 

Mr.  Trask:     Object  to  the  question  as  calling — 
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attempt  to  impeach  the  minutes,  statement  of  his 

n  witness. 

A.     I    wouldn't   be   able   to   say   lie   was   preseni 
[359]  all  the  meetings. 

}.     V<»u  don't  remember  whether  he  was  there? 
Mr.  Laney:     That  is  all. 
Mr.  Trask:     No  further  questions. 
Mr.  Laney:     The  defense  rests,  your  Honor. 

(The  regular  noon  recess  was  taken.)   [360] 

Flie  Court:     You  may  proceed. 

JAMES  LEONARD 
led  as  a  witness  by  and  on  behalf  of  the  Plaintiff 
rebuttal,  being  first  duly  sworn,  testified  as  fol- 
vs: 

Direct  Examination 
r  Mr.  Trask: 

[,).     Will  you  state  your  name,  please? 

A.     James  Leonard. 

3-     Where  do  you  live? 

A.     4225  North  42nd  Street  in  Phoenix. 

Q.     What  is  yonr  occupation  or  profession? 

A.     Certified  public  accountant. 

Q.     Mr.  Leonard,  were  you  ever  employed  by  the 

fendant  corporations  or  either  of  them — that  is 

lited    Producers    Consumers    or    Southwest    Co- 

erative  Wholesale? 

A.     Yes,  sir,  I  was  the  office  manager  for  them, 

Q.     During  what  period  of  time  was  that  \ 

A.     May,  1950,  to  April  30,  1952. 
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Q.     '52  or '531  A.     '53. 

Q.     You  have  now  your  own  accounting  business? 

A.     Yes.  [361] 

Q.  During  that  time  did  you  have  occasion  to 
know  Mr.  Held,  Mr.  Ralph  Held,  the  plaintiff  in 
this  action?  A.     Yes,  sir. 

Q.  As  office  manager  what  were  your  duties 
there,  Mr.  Leonard  ? 

A.  AYell,  generally  was  to  supervise  accounting 
and  pricing  departments  and  to  see  that  the  work 
was  performed  and  reports  forwarded  to  the  proper 
people. 

Q.  As  office  manager,  was  it  your  office  that  had 
charge  of  the  statistical  information,  that  is  the 
monthly  sales  and  the  monthly  income  and  the  ex- 
pense and  all  of  those  items?  A.    Yes,  sir. 

Q.  And  did  you  prepare  from  time  to  time  re- 
ports for  the  use  of  the  officers  and  directors  as  to 
the  progress  of  the  company  in  a  statistical  way  \ 
That  is,  their  sales  and  volume  and  expense  and 
profit  and  so  forth?  A.     Yes,  sir. 

Q.  Do  you  know  whether  or  not  during  that  time 
— did  you  ever  furnish  that  information  to  Mr. 
Held?  A.     Yes,  sir,  I  have. 

Q.  Did  he  as  far  as  you  could  observe  seem  [362] 
to  take  an  interest  in  the  financial  progress  of  the 
company  and  its  affairs  as  far  as  the  statistics  and 
bookkeeping  and  auditing  and  accounting  is  con- 
cerned? A.     Yes,  sir. 

Mr.  Laney:     Object  to  his  leading  the  witness. 

The  Court :    I  think  he  mi^ht  answer  that. 
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Q.  Mr.  Leonard,  in  that  connection  let  me  show 
3ii  Plaintiff's  Exhibit  13  for  identification.  Do  you 
^cognize  what  that  is? 

A.  Yes,  sir,  it  is  an  analysis  of  the  sales  for  the 
Lonth  of  April,  1951,  comparison  between  '51  and 
^2  for  the  month  of  April. 

Q.     Who  prepared  that?  A.     I  did. 

Q.     Is  that  in  your  handwriting? 

A.     Yes,  sir. 

Q.     At  whose  request  did  you  prepare  it? 

A.     At  Mr.  Held's  request. 

Q.     What  was  it  prepared  to  show? 

A.  It  was  prepared  to  show  the  reason  the  net 
largin  was  not  so  great  although  the  sales  volume 
ad  increased. 

Q.     During  what  month?  [363] 

A.     During  the  month  of  April,  1952. 

Q.  It  was  an  analysis  that  you  prepared  of  sales 
Dlume  during  April  at  Mr.  Held's  request? 

A.     That  is  right. 

Q.     Did  you  deliver  it  to  him  for  that  purpose? 

A.     Yes,  sir,  I  did. 

Mr.  Trask :  I  offer  it  in  evidence.  It  is  offered, 
'  the  Court  please,  for  the  purpose  of  showing  by 
ay  of  rebuttal  that  Mr.  Held  did  take  an  interest 
i  the  reports. 

Mr.  Laney:     No  objection. 

(Plaintiff's  Exhibit  12  received  in  evidence.) 

Q.  Showing  you  12  in  evidence  which  is  the  re- 
ort  you  just  testified  about,  Mr.  Leonard,  during 
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the  course  of  your  preparation  of  this,  did  you  have 
any  conversations  with  either  Miss  Mclnerney  or 
Mr.  Wahmsley?  Did  either  of  them  come  around 
and  see  you  preparing  this  ?  A.     Yes,  they  did. 

Q.  Did  Mrs.  Mclnerney  come  around  and  see 
you  preparing  this  ?  A.     Yes,  sir. 

Q.  Did  she  have  any  comment  to  make  to  [364] 
you  or  ask  you  why  you  were  preparing  it  ? 

A.     Yes,  she  asked  me. 

Q.  Did  you  tell  her  that  you  were  preparing  it 
at  the  request  of  Mr.  Held  f 

Mr.  Laney:     Object  to  leading  the  witness. 

A.     I  did  say  that. 

Q.  And  what  was  her  comment  to  you  at  that 
time? 

A.     The  comment  at  that  time  was  that 

Mr.  Laney:  Object  to  that  as  calling  for  hearsay, 
not  trying  to  impeach  anything,  wasting  time. 

Mr.  Trask:  The  purpose  of  it  is  to  show  that  an 
officer  of  the  corporation  made  the  suggestion  that 
this  information  need  not  be  gotten  to  Mr.  Held. 
That  is  the  purpose. 

The  Court:    Well,  all  right,  go  ahead. 

Q.  What  was  the  comment  that  was  made  at 
that  time'?  What  did  she  say? 

A.  She  said  it  wasn't  necessary  to  make  that  re- 
port. 

Q.     For  Mr.  Held?  A.     That  is  right. 

Q.  Nevertheless,  Mr.  Held  asked  that  it  be  [365] 
prepared  and  you  prepared  it? 

A.     That  is  right. 
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Q.     Do    you    know    whether   or   not   during   the 
ne  you  were  there  did  you  observe  Mr.  Held  hold- 
g  staff  meetings? 

A.     Yes,  sir,  he  held  two  that  I  know  of  and  both 
them  I  attended. 

Q.  How  about  regarding  payroll  records  and 
owing  raises  and  approval  of  raises — did  Mr.  Held 
ve  anything  to  do  with  that  to  your  knowledge? 
A.  Yes,  sir;  he  signed  all  cards  authorizing  in- 
eases  in  salary  for  the  employees  of  the  firm. 
Q.  Those  cards  were  delivered  to  him  by  whom? 
A.     By  Ernest  Huber. 

Q.     Do  you  keep  down  there  such  a  thing  as  a 
i-day  daily  sales  report?  A.     Yes,  sir. 

Q.     What  are  those  I 

A.  They  are  reports  of  the  volume  of  business 
ne  for  each  ten  days  during  the  month  and  it 
owed  by  department  up  and  down  by  department 
d  whether  or  not  it  is  also  a  member  sale  or  non- 
^mber  sale  or  through  an  agency.  [366] 
Q.     Who  prepares  those? 

A.     The    bookkeeper.    United    Producers    book- 
eper  prepares  the  report  and  gives  it  to  me. 
Q.     That  is  under  your  supervision  and  direction  ? 
A.     Yes,  sir. 

Q.     Do  you  know  whether  any  of  those  were  de- 
ered  to  Mr.  Held? 

A.     Yes,  sir,  I  took  the  first  one  after  he  was 
ere  into  Mr.  Held  and  showed  it  to  him. 
Q.     Do  you  know  anything  about  the  weekly  feed 
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price  list  and  revising  the  mailing  list?  How  is  that- 
handled  ? 

A.  Well,  before  Mr.  Held  came  we  had  a  mailing 
list  on  feed  prices,  approximately  200  names  of  peo- 
ple and  due  to  the  reduction  in  the  volume  of  sales 
and  trying  to  work  to  increase  it,  Mr.  Held  was 
interested  in  enlarging  the  mailing  list  and  also 
contacting  more  people,  getting  it  out  to  the  general 
members. 

Q.     Did  he  work  with  you  in  that  regard? 

A.     Yes. 

Q.  Did  you  see  him  work  with  any  other  people 
in  the  organization  in  doing  that? 

A.  Well,  no,  sir.  I  didn't  see  him  working  [367] 
directly  with  any  other  people  although  I  know  he 
did  because  they  asked  me  concerning  costs  of  cer- 
tain operations. 

Mr.  Trask :     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Laney: 

Q.  Now,  calling  your  attention  to  Plaintiff's  Ex- 
hibit 13,  what  is  it  you  call  that? 

A.  It  is  a  comparative  statement  of  operations 
April,  1951,  with  April,  1952. 

Q.     When  was  that  prepared? 

A.  Approximately  shortly  after  the  middle  of 
May  and  probably  around  the  19th  or  the  20th. 

Q.     19th  or  the  20th  of  May? 

A.     That  is  right, 
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Q.     But  there  is  no  such  statement  of  that  sort 
epaied  for  Mr.  Held  before  that? 
A.     There  is  a  monthly  statement  of  operations 
owing  the  volume  of  sales  and  so  forth.  "It  is  a 
mthly  report  showing  margin  and  also  the  whole 
ionization  financial  picture  and  operations  for  the 
uith  go  in  to  him  each  month  and  on  the  basis  of 
at  report  is  the  reason  for  this. 
Q.     Now,  when  did  he  ask  for  those  reports? 
A.     For  which  ones  ?  [368] 
Q.     The  ones  you  are  talking  about. 
A.     The  monthly  reports  were  due  on  the  20th  of 
ch  month. 

Q.     Isn't   it   a   fact   that   he   started  asking  for 
ese  shortly  after  June  9  chiefly? 
A.     No,  sir. 

Q.     Now,  do  you  say  that  this  document,  Plain- 
f* 's  Exhibit  13,  was  a  document  that  you  showed 
Mrs.  Mclnerney  and  she  said  not  to  give  it  to 
eld  \ 

A.     I  didn't  show  it  to  her;  she  came  to  my  desk 
r  other  purposes  and  saw  that  I  was  working  on 
and  asked  me  why  and  I  told  her. 
Q.     When  was  that? 
A.     In  the  morning  I  was  preparing  it. 
Q.     When?  What  month? 
A.     That  was  in  May. 
Q.     About  what  time  in  May  ? 
A.     About  the  20th  of  May. 

Q.     You  are  sure  it  wasn't  about  the  27th  of  May  ? 
A.     Well,  it  was  before  the  monthly  board  meet- 


344  United  Producers  and  Consumers,  etc. 

(Testimony  of  James  Leonard.) 
ing  in  May  and  it  was  shortly  after  the  preparation 
of  the  monthly  report  so  it  would  have  to  have  been 
right  about  the  20th  of  May.  [369] 

Q.  Now,  when  did  you  give  this  to  Mr.  Held,  if 
at  all? 

A.     I  gave  it  to  him  the  same  day  I  prepared  it. 

Q.     And  when  did  you  finish  preparing  it? 

A.  The  same  day  he  asked  for  it.  He  asked  for 
it  in  the  morning. 

Q.     I  mean  what  date  of  the  month  ? 

A.  Well,  if  the  monthly  report  was  given  to  him 
on  the  20th  in  the  evening  then  I  prepared  it  on  the 
21st.  If  it  was  another  day — actually  I  don't  recal] 
just  what  day  the  20th  is.  If  it  was  more — if  it  was 
Monday,  Tuesday  or  Wednesday — it  might  be  a 
Sunday  but  it  was 

Q.  You  recall  you  stated  to  Mrs.  Mclnerney,  did 
you  not,  that  Wahmsley,  the  auditor,  was  not  to  see 
the  report  before  the  board  meeting.  You  remember 
that,  don't  you? 

A.  No,  sir,  I  did  not.  I  did  not  say  anything  like 
that  to  Mr.  Wahmsley.   He  did  see  the  report. 

Q.  No.  Didn't  you  say  to  Mrs.  Mclnerney  that 
Mr.  Wahmsley  was  not  to  see  this  report  before  the 
board  meeting? 

A.  No,  sir;  he  saw  that  report  before  the  board 
meeting.  He  saw  it  while  I  was  preparing  it.  [370] 

Mr.  Laney:     No  questions. 

Mr.  Trask  :     No  further  questions. 
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JOHN  W.  BLAKE 
lied  by  the  Plaintiff  as  a  witness  iii  rebuttal,  being 
st  duly  Bworn,  testified  as  follows: 

Direct  Examination 
-Mr.  Trask: 

Q.     Where  do  you  live  \ 
A.     8118  North  38th  Drive. 
(L).     What  is  your  present  occupation? 
A.     Office  and  credit  manager. 
Q.     For  what  concern? 
A .     Firestone  Tire  and  Rubber  Company. 
0.     You  are  appearing  here  under  subpoena? 
A.     Right. 

Q.  Mr.  Blake,  were  you  ever  employed  by  either 
b  United  Producers  and  Consumers  or  the  South- 
;st  Co-operative  Wholesale?  A.     Yes,  sir. 

Q.  Were  you  employed  by  those  corporations 
ring  the  time  or  a  portion  of  the  time  that  Mr. 
ilpli  Held  was  the  manager?  A.     I  was. 

Q.  What  were  you  doing?  What  was  your  wrork 
that  time?  [371] 

A.  I  was  handling  the  advertising  and  mer- 
andising  for  the  company. 

Q.  As  such  who  did  you  work  with  principally? 
ho  was  your  immediate  superior,  the  man  you 
>rked  with  t  A.     Ernest  Huber. 

Q.  And  Mr.  Huber  was  the  man  in  charge  of 
e  various  stores  and  retail  outlet  divisions  of  the 
nited,  is  that  correct?  A.     That  is  right. 

Q.     In  connection  with  your  work  as  advertising 
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manager  or  in  charge  of  sales  did  you  have  any  oc- 
casion to  work  with  Mr.  Ralph  Held  during  the 
time  he  was  manager?  A.     I  did. 

Q.     What  did  you  do? 

A.  Well,  we  set  up  a  different  advertising  pro- 
gram than  what  we  were  under  previously  to  his 
employment  there.  We  signed  a  contract  with  Ari- 
zona Farmer  for  space  for  their  advertising  once 
every  two  weeks. 

Q.  And  did  you  do  some  advertising  in  any  other 
mediums  ? 

A.  In  the  Arizona  Republic  and  Gazette  we  made 
a  couple  advertisements  in  there.  [372] 

Q.  In  working  out  your  advertising  program 
with  the  farmer — Arizona  Farmer,  who  wrorked 
with  you  on  that  ?  A.     Mr.  Held. 

Q.  Did  you  make  trips  awTay  from  the  office  with 
Mr.  Held  and  work  that  program  out? 

A.  We  made  three  trips,  I  believe,  to  Arizona 
Farmer. 

Q.  And  with  respect  to  your  advertising  in  the 
Republic  and  Gazette  prior  to  the  time  Mr.  Held 
came  there,  had  there  been  any  advertising  in  the 
Republic  and  Gazette? 

A.     Not  during  my  employment. 

Q.  What  was  your  particular  purpose  in  want- 
ing to  advertise  in  the  Republic  and  Gazette  at  this 
time? 

A.  Well,  we  had  an  overstock  of  tires  in  a  couple 
of  sizes  and  we  thought  that  if  we  could  reduce  the 
price  and  still  make  a  substantial  markup  and  get 
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tern  in  an  advertising  medium  that  would  reach 

ie  people,  that  we  could  move  some  of  the  tires. 

Q.  Had  you  been  successful  in  getting  an  ad- 
Brtising  program  prior  to  Mr.  Held's  coming  there 
lat  would  sell  the  tires'?  A.     No,  sir. 

Q.  After  he  came  there  did  you  consult  [373] 
ith  him  about  your  ideas  about  advertising  pro- 
ram?  A.     I  did. 

Q.  The — as  a  result  of  that  consultation  what 
id  he  authorize  you  to  do? 

A.  He  authorized  me  to,  I  believe  we  run  one  or 
,vo  ads  in  the  Republic  and  Gazette,  authorized  both 
f  those  and  he  authorized  the  signing  of  the  con- 
tact with  the  Arizona  Farmer  for  one  year's  time. 

Q.  What  was  the  result  of  your  advertising  pro- 
ram  in  the  Republic  and  Gazette  ? 

A.     Well,  we  sold  an  awful  lot  of  tires. 

Q.  Would  you  say  it  was  successful  or  unsucc- 
essful ?  A.     I  would  say  it  was  successful. 

Q.  Did  you  see  Mr.  Held  around  there  from  time 
)  time  during  the  time  he  was  employed  there? 

A.     Yes,  sir. 

Q.  As  far  as  you  know  did  he  appear  to  take  an 
iterest  in  the  affairs  of  the  corporation  as  far  as 
on  could  observe? 

A.  He  did  in  my  case  I  know  and  I  know  of  a 
bw  times  where  he  was  out  with  field  men. 

Q.  The  field  men  would  be  men  like  Mr.  Tway 
nd  Mr.  Holmes  and  Kleinz  and  those  people  ?  [374] 

A.    Yes,  sir. 

Q.     You  have  seen  them  out  on  those  trips? 
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A.  No,  I  have  never  seen  them  out.  I  heard 
from  his  secretary,  I  believe  that  he  was  out. 

Mr.  Trask :     I  believe  that  is  all. 

Cross-Examination 
By  Mr.  Laney: 

Q.     When  did  you  first  go  to  work  there? 

A.     I  went  to  work  there  April  10,  1950. 

Q.  And  in  whose  department  were  these  tires'? 
Who  was  the  head  of  that  department? 

A.     I  suppose  Ernest  Huber  was. 

Q.     What  department  was  it,  the  hardware? 

A.     It  was  the  hardware  department. 

Q.     Wasn't  Bill  Eden  head  of  that? 

A.  I  never  took  any  orders  from  Bill  Eden.  I 
took  mine  from  Ernest  Huber  directly. 

Q.  You  are  talking  about  the  success  of  some  ads 
in  the  Republic  and  the  Farmer.  You  still  had  an 
overstock  of  tires  after  that  was  over,  didn't  you? 

A.  Yes,  sir,  but  we  had  a  terrible  overstock 
when  he  started. 

Mr.  Laney:     That  is  all. 

Mr.  Trask:     No  further  questions.  [375] 
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RALPH  W.  HELD 

ilaintiff,  having  been  previously  sworn,  resumed  the 
tend  and  testified  in  rebuttal  as  follows: 

Direct  Examination 
3y  Mr.  Trask: 

Q.  Mr.  Held,  in  connection  with  the  testimony 
n  defendant's  case  it  has  been  brought  out  to  some 
xtent  that  you  didn't  have  available  reports.  Did 
ou  take  the  time  to  check  the  reports  and  docu- 
aents  reflecting  the  business  of  the  corporation  from 
ime  to  time  during  the  time  you  were  there? 

A.     Yes,  sir. 

Q.     How  were  those  reports  made  up? 

A.  We  had  several  kinds.  We  had  the  monthly 
eports  that  we  used  in  board  meetings  and  we  had 
en-day  sales  reports  that  I  was  guided  by  mainly. 

Q.  And  were  there  balance  sheets  and  other  sta- 
istical  documents  prepared  by  the  bookkeeping  and 
inditing  department?  A.     Yes,  sir. 

Q.  Did  you  ever  have  any  of  those  furnished  to 
rou  or  check  them  or  investigate  them  at  any  time  ? 

A.  The  ones  that  I  mentioned  were  furnished  me 
'egularly. 

Q.  I  will  show  you  Plaintiff's  Exhibit  14  [376] 
md  ask  you  to  state  what  those  various  reports  are  ? 

A.  Those  are  the  monthly  reports,  the  balance 
sheet  and  the  opening  statement  and  sales  analysis 
tnd  also  an  operating  cost  analysis  for  the  months 
)f  April,  1950— April,  1951;  April,  1952;  May  10, 
L951,  and  May,  1952. 
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Q.  And  did  you  ask  that  these  be  given  to  you 
and  did  you  consult  and  study  them  during  the  time 
you  were  manager? 

A.  Yes,  sir;  those  were  a  report  that  had  been 
in  use  before  I  came  there.  I  didn't  change  it  par- 
ticularly but  I  reviewed  them  prior  to  each  of  the 
board  meetings  when  they  were  presented. 

Mr.  Trask:     I  offer  it  in  evidence. 

Mr.  Laney:     No  objection. 

Mr.  Trask:  Offered  for  the  purpose  of  establish- 
ing the  witness'  interest  in  the  corporation. 

(Plaintiff's  Exhibit  No.  14  received  in  evi- 
dence.) 

Q.  Mr.  Held,  in  addition  there  is  one  little  item 
I  would  like  to  bring  out.  Did  you  learn  of  some 
problem  during  the  time  you  were  there  the  early 
part  of  your  management  of  the  corporation  con- 
cerning your  oil  sales  or  the  oil  of  the  corporation, 
petroleum  products  1  A.     Yes,  I  did.  [377] 

Q.     How  did  you  come  to  learn  of  that  problem? 

A.  Well,  at  the  time  of  my  first  call  on  Mr.  Jack 
Click,  a  member  of  the  board,  sometime  in  April.  I 
don't  recall  the  exact  date,  we  got  to  visiting  about 
our  petroleum  operation  and  he  mentioned  to  me 
that  he  didn't  use  the  lubricating  oils  that  the 
co-operative  had  for  sale  because  he  was  a  little  fear- 
ful of  what  it  might  do  to  his  equipment  and  with 
a  statement  like  that  from  one  of  the  directors  I 
thought  possibly  I  ought  to  chock  it  so  I  took  free 
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amples  and  sent  them  to  an  independent  chemical 

[moratory  in  Chicago  for  analysis. 

Q.  Did  you  receive  an  analysis  from  that  labora- 
ory?  A.     Yes,  sir. 

Q.  I  show  you  Plaintiff's  Exhibit  15  and  ask 
ou  to  state  whether  or  not  that  is  the  analysis  you 
eceived.  A.     That  is  it. 

Q.  Did  you  do  anything  about  this — make  the 
tiformation  available  to  any  member  of  the  cor- 
loration  % 

A.  I  brought  it  up  in,  I  believe,  the  May  board 
meeting. 

Mr.  Trask:     Offer  it  in  evidence. 

Mr.  Laney:     No  objection.  [378] 

(Plaintiff's  Exhibit  No.  15  received  in  evi- 
dence.) 

Q.  Mr.  Held,  there  has  been  some  testimony  re- 
arding  the  size  of  the  co-op  organizations  here, 
low  do  they  compare  in  size  with  the  organizations 
hat  you  were  managing  in  Iowa? 

A.  Well,  the  last  year  that  I  worked  for  the 
owa  Farm  Service  Company  their  annual  sales 
xceeded  $8,000,000. 

Q.  As  compared  to  what  volume  of  sales  an- 
ually  of  the  defendant  corporation? 

A.  Oh,  just  very  roughly,  that  would  be  twice  the 
mount  of  the  defendant  corporation. 

Q.  And  with  respect  to  the  corporation  that  you 
fere  managing  in  Iowa  during  the  time  you  were 
here,  the  number  of  employees,  what  comparison  do 
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you  have,  how  did  they  compare  with  the  defendant 

corporation  ? 

A.  That  depends  on  whether  you  take  in  the 
member  companies  of  the  wholesale  that  I  was  work- 
ing for  or  whether  you  refer  merely  to  the  wholesale 
but  since  we  are  referring  to  both  of  them  here  I 
presume  that  I  should  refer  to  both  of  them  back 
there. 

Q.     Well,  on  that  basis  how  do  they  compare? 

A.  Well,  we  had  about  250  salesmen  and  [379] 
30  local  company  managers  and,  of  course,  the  regu- 
lar office  staff  under  each  company  manager. 

Q.  As  compared  to  here,  they  only  have  the  two 
corporations  and  a  few,  one  or  two  retail  outlets? 

A.     That  is  right. 

Q.  Did  the  volume  of  business  during  your  ten 
years  as  manager  there  increase  or  decrease  % 

A.  The  sales  volume  in  dollars  as  near  as  I  can 
remember  it  the  first  year  or  the  year  prior  to  the 
time  I  went  there  was  approximately  $2,000,000  and 
it  was  about  $8,000,000  the  year  that  I  left. 

Q.  Was  your  leaving  those  concerns  for  what 
reason  ? 

A.     Well,  I  resigned  effective  March  15,  1952. 

Mr.  Laney :    I  don 't  see  the  relevancy  of  this. 

Mr.  Trask:  The  only  purpose  is  there  has  been 
some  question  of  the  plaintiff  questioning  his  quali- 
fications. It  is  for  that  purpose. 

Q.  Now,  Mr.  Held,  with  respect  to  the  contract 
that  is  in  question  hero,  did  anyone  ever,  of  the 
defendant  corporation,  board,  officers  or  any  mem- 
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«rs,  ever  state  to  ymi  or  suggest  to  you  in  any  way 
hat  President  Smith  did  not  have  complete  author- 
ty  to  [380]  execute  the  contract  on  behalf  of  the 
orporation?  A.     No,  sir,  they  did  not. 

Q.  Did  anyone  call  to  your  attention  or  suggest 
hat  Wahmsley's  approval  or  signature  was  neces- 
ary  to  the  validity  of  this  contract? 

A.     No,  sir. 

Q.  Did  Mr.  Wahmsley  ever  say  or  do  anything 
o  suggest  that  the  contract  did  not  meet  with  his 
pproval  I  A.     No,  he  didn't  in  my  presence. 

Q.  So  far  as  you  know  did  he  appear — did  he 
[isniss  the  provisions  of  the  contract  with  you  dur- 
Dg  his  negotiations  and  appear  to  approve  them  % 

Mr.  Laney:    Object  to  calling  for  a  conclusion. 

Mr.  Trask:     I  believe  that  is  all. 

Cross-Examination 
5y  Mr.  Laney: 

Q.  And  you  did  not  make  any  effort  to  find  out 
diat  the  terms  of  the  resolution  were  that  author- 
zed  Smith  and  Wahmsley  to  work  out  the  terms  of 
he  contract  with  you,  did  you? 

A.     Not  particularly,  no. 

Q.  And  you  merely  took  Mr.  Smith's  word  [381] 
or  it  that  he  had  authority  to  make  the  contract, 
Lid  you  ? 

A.  Well,  he  was  president  of  the  two  corpora- 
ions  and  I  had  met  with  him  in  a  board  meeting  of 
>oth  corporations  and  I  think  it  is  natural' to  assume 
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that  when  he  told  me  that  he  had  that  authority  that 

he  was  correct. 

Q.  You  remember  now  that  he  did  take  this  reso- 
lution to  Mrs.  Mclnerney  in  your  presence  and  hand 
it  to  her  saying  that  it  was  the  resolution  about  em- 
ploying you  and  that  she  then  said  something  about 
your  employment.  You  remember  that,  don't  you? 

A.  I  was  in  Mrs.  Mclnerney 's  office  when  Mr. 
Smith  came  in  after  the  board  meeting  and  he 
handed  her  something  but  nobody  read  it  to  me  and 
I  didn't  read  it  and  I  wouldn't  have  had  any  way 
of  knowing  what  it  was. 

Q.  You  do  remember  that  Mrs.  Mclnerney  said 
something  about  we  will  be  glad  to  have  you  come 
here  as  manager?  A.     Yes. 

Q.  Upon  your  memory  being  refreshed,  wasn't 
it  said  that  that  was  the  resolution  about  the  man- 
agement? 

A.  I  don't  recall  that  anything  was  said  about 
any  resolution  and  nobody  read  any  resolution  to 
me.  [382] 

Mr.  Laney:     That  is  all. 

Mr.  Trask:  No  further  questions.  Plaintiff  rests 
on  rebuttal.  At  this  time  the  Plaintiff  moves  for 
judgment  on  the  pleadings  and  the  evidence. 

Mr.  Laney :    And,  of  course,  we  resist  the  motion. 

(Date  fixed  for  argument  to  the  Court.) 

(Whereupon,    at    2:30    p.m.    court    was    ad- 
journed.) 
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J  hereby  certify  this  is  a  true  and  complete  tran- 
ript  of  my  shorthand  notes. 

/s/  GLORIA  FRANDLE, 

Official  Reporter. 

[Endorsed] :     Filed  March  29,  1954.  [383] 


Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  OF 
RECORD  ON  APPEAL 

<  nited  States  of  America, 
district  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
hstrict  Court  for  the  District  of  Arizona,  do  hereby 
srtify  that  I  am  the  custodian  of  the  records, 
apers  and  files  of  the  said  Court,  including  the 
ecords,  papers  and  files  in  the  case  of  Ralph  W. 
[eld,  Plaintiff,  vs.  United  Producers  and  Consum- 
rs  Co-operative,  a  corporation,  and  Southwest  Co- 
perative  Wholesale,  a  corporation,  Defendants, 
umbered  Civ-1798  Phoenix,  on  the  docket  of  said 
'ourt. 

I  further  certify  that  the  attached  and  foregoing 
riginal  documents  bearing  the  endorsements  of 
ling  thereon  are  the  original  documents  filed  in 
lid  case,  and  that  the  said  original  documents  con- 
titute  the  record  on  appeal  in  said  case  as  desig- 
ated  in  the  Designations  filed  therein  and  made  a 
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part  of  the  record  attached  hereto  and  the  same  are 
as  follows,  to  wit: 

1.  Plaintiff's  Complaint,  filed  October  10,  1952. 

2.  Defendants'  Answer,  filed  November  4,  1952. 

3.  Order  for  Judgment  for  the  plaintiff,  dated 
August  25,  1953,  and  filed  August  26,  1953. 

4.  Plaintiff's  Proposed  Findings  of  Fact,  Con- 
clusions of  Law,  and  Judgment,  filed  September  4, 
1953. 

5.  Defendants'  Proposed  Amendments  and  Ad- 
ditions to  Plaintiff's  Proposed  Findings,  filed  Sep- 
tember 9,  1953. 

6.  Findings  of  Fact,  Conclusions  of  Law,  and 
Judgment,  filed  October  6,  1953. 

7.  Defendants'  Motion  for  New  Trial,  Motion  to 
Amend  Findings,  and  Motion  to  Amend  Judgment, 
filed  October  14,  1953. 

8.  Order  Modifying  Judgment,  filed  February 
24,  1954. 

9.  Stipulation  and  Order  of  Substitution  of  At- 
torneys of  Record  for  Defendants,  filed  March  23, 
1954. 

10.  Order  Denying  Motion  for  New  Trial, 
Amending  Findings  of  Fact  in  Part  and  Amending 
Judgment  in  Part,  filed  March  23,  1954. 

11.  Notice  of  Appeal,  filed  March  24,  1954. 

12.  Defendants'  Supersedeas  Bond  on  Appeal, 
filed  March  29,  1954. 

13.  Reporter's  Transcript  of  Record,  filed  March 
29,  1954. 

14.  Defendants'  Exhibits  A,  B,  C,  D,  and  Q  in 
evidence. 
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15.  Defendants'  Exhibits  E,  F,  H  and  I  for 
dentification. 

16.  Plaintiff's  Exhibits  1,  2,  3,  4,  5,  8,  9,  11,  12, 
3,  14,  and  15  in  evidence. 

17.  Designation  of  Contents  of  Record  on  Ap- 
peal. 

18.  Order  Extending  Time  for  Filing  of  Record 
D  Appeal. 

19.  Stipulation  and  Order  of  Substitution  of 
>coville  &  Linton  as  attorneys  for  Defendants. 

I  further  certify  that  the  Clerk's  fee  for  prepar- 
ag  and  certifying  this  said  record  on  appeal 
mounts  to  the  sum  of  $2.00  and  that  said  sum  has 
ieen  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  seal  of  said  Court  this  17th 
ay  of  June,  1954. 

[Seal]        /s/  WM.  H.  LOVELESS, 
Clerk. 


[Endorsed] :  No.  14400.  United  States  Court  of 
Lppeals  for  the  Ninth  Circuit.  United  Producers 
nd  Consumers  Co-operative,  a  Corporation,  and 
Southwest  Co-operative  Wholesale,  a  Corporation, 
appellants,  vs.  Ralph  W.  Held,  Appellee.  Tran- 
eript  of  Record.  Appeal  From  the  United  States 
)istrict  Court  for  the  District  of  Arizona. 

Filed  June  21,  1954. 

/s/  PAUL  P.  O'BRIEN, 

)lerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  14400 

UNITED  PRODUCERS  AND  CONSUMERS 
CO-OPERATIVE,  a  Corporation,  and 
SOUTHWEST  CO-OPERATIVE  WHOLE- 
SALE, a  Corporation, 


vs. 
RALPH  W.  HELD, 


Appellants, 


Appellee. 


STATEMENT  OF  POINTS  ON  WHICH 
APPELLANTS  INTEND  TO  RELY 

The  Appellants  in  the  above-entitled  action,  pur- 
suant to  Rule  17  (6)  of  the  above-styled  Court, 
hereby  present  the  following  statement  of  the  points 
on  which  they  intend  to  rely  on  this  appeal.  (The 
parties  will  be  referred  to  by  the  same  designations 
as  they  appear  in  the  District  Court,  Appellants  as 
Defendants  and  Appellee  as  Plaintiff.) 

The  granting  of  judgment  in  favor  of  Plaintiff 
versus  the  Defendants  and  the  failure  to  grant  De- 
fendants' Motion  for  New  Trial  and  the  failure  to 
grant  Defendants'  Motion  to  Amend  the  find- 
ings and  the  rendering  of  judgment  thereof  are 
not  justified  by  the  record  and  are  contrary  to  law, 
upon  tlio  following  grounds  and  for  the  following 
reasons,  to  wit: 
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1.  When  a  Board  of  Directors  of  a  corporation 
y  resolution  authorizes  its  president  and  auditor 
3  employ  a  person  as  general  manager  and  work 
ut  the  terms  of  the  employment,  that  does  not 
uthorize  the  President  alone  to  employ  the  man- 
ner and  fix  the  terms  of  his  employment  and  an 
ttempted  employment  and  agreement  as  to  terms 
f  employment  by  the  president  alone  is  unauthor- 
;ed  and  does  not  result  in  a  valid  contract. 

2.  When  the  Board  of  Directors  of  a  corporation 
uthorizes  its  president  and  auditor  to  employ  a 
erson  as  general  manager  and  work  out  terms  of 
mployment,  that  authorization  implies  an  employ- 
lent  not  in  conflict  with  the  articles  of  incorpora- 
on  and  bylaws  of  the  corporation,  and  any 
ttempted  employment  in  violation  of  the  articles 
nd  bylaws  is  beyond  the  scope  of  the  authority  of 
le  agents  and  does  not  result  in  a  valid  contract. 

3.  The  Board  of  Directors'  action  does  not  con- 
titute  an  amendment  of  the  bylaws  in  view  of  the 
tatutory  procedure  for  amendment  as  set  forth  in 
9-701,  et  seq.,  Arizona  Code  Annotated,  1939,  which 
rocedure  is  exclusive,  and,  therefore,  any  attempt 
>  amend  the  bylaws,  without  following  the  statute, 
5  void  as  against  public  policy  and,  further,  no 
leeting  was  ever  called  by  the  corporations'  Boards 
or  the  purpose  of  amending  the  bylaws,  as  pro- 
ided  in  the  bylaws. 

4.  The  articles  and  bylaws  of  the  corporations 

rovide  that  the   manager  holds  his  office   at   the 
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pleasure  of  the  Boards  of  Directors.  Therefore,  if 
the  Boards  did  authorize  the  agreement,  they  acted 
beyond  their  authority  and  their  acts,  therefore,  are 
void. 

5.  The  attempted  employment  on  behalf  of  a 
corporation  of  a  general  manager  for  a  term  which 
would  extend  beyond  the  terms  of  office  of  all  of  the 
Directors  of  the  corporations,  is  contrary  to  public 
policy  and  does  not  result  in  any  valid  or  enforce- 
able contract,  since  one  Board  of  Directors  cannot 
bind  subsequent  Boards  as  to  personnel  to  carry  on 
the  operation  and  management  of  the  corporation. 

6.  The  attempted  employment  for  a  definite  pe- 
riod of  years  of  a  general  manager,  with  said  man- 
ager having  power  to  employ  and  discharge  all 
persons  needed  to  carry  on  the  business  of  the  cor- 
porations is  illegal  and  of  no  binding  effect  on  the 
corporations,  where  it  is  shown  that  the  articles  of 
incorporation  and  bylaws  provide  that  the  affairs 
of  the  corporations  shall  be  conducted  by  the  Board 
and  that  the  Board  shall  have  the  power  to  appoint 
and  remove  all  officers  and  the  power  to  appoint  a 
manager  who  shall  hold  office  at  the  pleasure  of  the 
Boards  of  Directors. 

7.  The  Boards  of  Directors  of  the  corporations 
did  not  ratify  the  contract. 

8.  If  an  alleged  contract  to  employ  a  manager 
was  beyond  the  powers  of  the  Boards  of  the  cor- 
porations to  make,  then  such  alleged  contract  cannot 
thereafter  be  ratified  bv  the  Directors  of  the  cor- 
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orations  so  as  to  make  the  corporations  liable 
hereunder,  inasmuch  as  the  Boards  of  Directors 
;in  ratify  for  their  corporations  only  that  which 
hey  could  legally  have  done  in  the  first  instance. 

9.  The  fact  that  one  is  dealing  with  a  person 
Imni  he  knows  to  be  an  agent  is  a  danger  signal 

nd  the  person  so  dealing  with  an  agent  if  he  would 
ind  the  principal  must  ascertain  the  extent  of  the 
gent's  authority  and  if  the  agent  lacks  authority 
)  make  a  purported  contract  and  the  person  deal- 
ig  with  him  knows  or  in  the  exercise  of  caution 
ould  ascertain  that  the  agent  lacked  such  authority, 
hen  the  purported  contract  is  not  binding  upon  the 
rincipal. 

10.  There  was  a  complete  failure  of  performance 
nder  the  contract  by  the  Plaintiff,  even  assuming 
bat  the  contract  was  valid  and  enforceable. 

11.  There  was  no  ratification  of  the  contract  by 
tie  Boards  for  laches  for  the  reason  that  upon  dis- 
overing  the  terms  of  the  contract,  the  Boards 
romptly  notified  the  Plaintiff  that  their  authority 
3  enter  into  the  contract  and  the  contract  was  ques- 
Loned  and  that  in  any  case  the  contract  was  termi- 
ated. 

12.  There  was  no  responsibility  on  the  part  of 
he  Defendants  for  damages  to  Plaintiff,  if  any, 
lasmuch  as  Plaintiff  had  the  obligation  to  learn 
tie  scope  of  the  agency,  the  power  of  the  Boards  of 
Hreetors  and  the  Plaintiff  was  promptly  notified  as 
i  the  validity  of  the  contract. 
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13.  In  the  computation  of  the  damages  by  the 
Court,  the  percentage,  in  addition  to  the  guaranteed 
salary,  was  improperly  figured,  inasmuch  as  the 
contract,  if  valid,  provided  a  percentage  on  the  net 
income  and  not  on  the  net  margin. 

14.  The  allowance  of  $500.00  for  moving  ex- 
penses was  improperly  allowed,  inasmuch  as  there 
was  no  valid  contract  and  the  other  damages  allowed 
covered  such  item. 

15.  The  Boards'  authorization  for  the  two  offi- 
cers to  employ  a  manager  is  impliedly  by  law  the 
authorization  to  employ  in  accordance  with  and  not 
in  violation  of  the  articles  and  bylaws,  the  statutes 
of  the  state,  common  law  and. public  policy. 

16.  The  Boards  of  Directors  could  not  have  rati- 
fied the  act  of  the  President,  inasmuch  as  the  Boards 
did  not  know  all  of  the  essential  facts. 

17.  There  could  have  been  no  ratification  of  the 
contract  since  the  Boards  cannot  ratify  an  illegal 
act  and  the  owners  of  the  corporations  cannot  be 
bound  or  damaged  by  the  Boards'  ratification  of 
their  illegal  act,  if  there  was  a  ratification. 

18.  The  Plaintiff  cannot  claim  ratification  inas- 
much as  he  did  not  use  diligence  in  ascertaining  the 
authority  of  the  Boards  and  of  their  agents,  inas- 
much as  he  had  actual  knowledge  of  the  limitations 
of  the  agents. 

19.  The  contract  was  invalid  as  opposed  to  the 
statute  of  frauds  as  the  contract  was  not  signed  by 
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11  parties  charged  therewith  or  by  some  person 
awfully  authorized  to  do  so,  since  Smith  was  not 
uthorized  by  the  Boards  to  act  alone  and  the 
uthorization,  if  any,  did  not  allow  for  the  hiring 
eyond  the  Boards'  term  and  did  not  authorize  the 
[ling  of  someone  beyond  the  Boards'  pleasure  and 
id  not  authorize  the  hiring  of  a  manager  with  the 
owers  to  hire  and  fire  all  employees,  and  the  Boards 
ould  not  authorize  an  amendment  of  the  bylaws 
ecause  of  statutory  law,  common  law  and  public 
oliey. 

SCOVILLE  &  LINTON, 

By  /s/  WALTER  LINTON, 
ittorneys  for  Appellants,   United  Producers  and 
Consumers    Co-operative    and    Southwest    Co- 
operative Wholesale. 

Receipt  of  copy  acknowledged. 
[Endorsed]  :     Filed  June  18,  1954. 
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[Title  of  Court  of  Appeals  and  Cause.] 

STIPULATION  ALLOWING  EXHIBITS  TO 
BE  CONSIDERED  IN  THEIR  ORIGINAL 
FORM 

Come  Now  the  Appellants  by  and  through  their 
attorneys  and  the  Appellee  by  and  through  his  at- 
torneys, and  stipulate  and  agree  that  all  exhibits 
designated  in  the  designation  of  the  portion  of  the 
record  to  be  printed  on  appeal  may  be  considered 
by  the  Court  in  their  original  form  without  the 
necessity  of  reproduction  in  the  printed  record. 

SCOVILLE  &  LINTON, 

By  /s/  WALTER  LINTON, 

Attorneys  for  Appellants. 

JENNINGS,  STROUSS, 
SALMON  &  TRASK, 

By  /s/  OZELL  TRASK, 

Attorneys  for  Appellee. 

[Endorsed] :     Filed  June  30,  1954. 
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BRIEF  OF  APPELLANTS 
UNITED    PRODUCERS    AND    CONSUMERS 

CO-OPERATIVE,  a  Corporation,  and 
SOUTHWEST  CO-OPERATIVE  WHOLESALE, 

a  Corporation 


JURISDICTION 

The  above  entitled  proceedings  arise  upon  an  appeal  from  a 
idgment  entered  in  an  action  by  RALPH  W.  HELD,  (here- 
lafter  called  HELD)    against  UNITED  PRODUCERS  AND 


CONSUMERS  CO-OPERATIVE,  an  Arizona  Corporation,  (here- 
inafter called  UNITED)  and  SOUTHWEST  CO-OPERATIVE 
WHOLESALE,  an  Arizona  Corporation,  (hereinafter  called 
SOUTHWEST).  The  complaint  alleged  damages  in  the  amount 
of  Twenty-five  Thousand  Four  Hundred  Fifty  Dollars  ($25,- 
450.00))  and  was  an  action  for  alleged  breach  of  contract. 

The  action  is  one  between  citizens  of  different  states  and  the 
amount  of  controversy  exceeds  Three  Thousand  Dollars  ($3,- 
000.00),  exclusive  of  interests  and  costs.  The  jurisdiction  of  the 
District  Court  rested  upon  diversity  of  citizenship.  28  U.S.C., 
Sec.  1332. 

The  action  was  tried  by  the  District  Court  sitting  without  a 
jury,  upon  the  complaint  of  plaintiff.  The  District  Court,  by 
minute  order,  found  the  issues  made  by  the  complaint  and  the 
answer  of  defendants  in  favor  of  the  plaintiff.  Findings  of  Fact 
and  Conclusions  of  Law  were  submitted  by  plaintiff  and  over 
objection  of  the  defendants  were  approved  and  settled  by  the 
Court  and  Judgment  entered  finally  in  the  amount  of  Nineteen 
Thousand  Six  Hundred  Ninety-two  Dollars  and  Sixty-eight  cents 
($19,692.68),  plus  plaintiff's  costs  in  the  amount  of  One 
Hundred  Seventy-two  Dollars  and  Seventy-eight  cents  ($172.78). 

The  judgment  having  become  final,  the  present  appeal  is 
predicated  upon  28  U.S.C.,  Sec.  1291. 

STATEMENT  OF  THE  CASE 

The  defendants  are  non-profit  corporations  organized  by  mem- 
bers in  accordance  with  Chapter  49,  Article  7,  A.C.A.  1939, 
and,  as  their  names  indicate,  are  co-operative  corporations.  The 
defendant,  SOUTHWEST,  is  a  wholesale  company  organized 
with  few  members  other  than  UNITED  and  UNITED  is  a 
retail  organization  composed  of  several  thousand  members.  Prior 
to  March,   1952,  the  defendants  were  looking  for  a  manager 


:>f  both  organizations  and  had  previous  discussion  with  the 
plaintiff  concerning  same.  Thereafter,  and  on  or  about  March 
5,  1952,  had  a  joint  meeting  of  the  Boards  of  Directors  of  both 
iefendants  and  resolution  was  adopted  authorizing  the  Presi- 
dent of  both  defendants,  one  W.  L.  Smith,  and  Lewis  G.  Walms- 
ley,  to  employ  the  plaintiff  as  General  Manager  and  work  out 
rerms  of  employment.  Mr.  Smith  was  a  farmer  who  apparently 
did  not  devote  full  time  to  the  office  of  president  and  Mr.  Walms- 
ieyley  was  a  Certified  Public  Accountant  who  had  handled  the 
business  of  the  defendants  since  1946. 

Thereafter,  on  March  7,  1952,  after  5:00  o'clock  p.m.,  the 
plaintiff  and  Mr.  Smith  met  at  the  office  of  the  defendant  and 
dictated  a  contract  to  Pauline  Mclnerney,  a  copy  of  which  contract 
Is  attached  to  complaint,  reference  thereto  made  in  the  findings 
}f  f act.  ( R6 ) .  The  contract  was  signed  that  evening  by  Mr.  Smith. 
Mr.  Walmsley  was  not  present  when  the  contract  was  prepared 
ind  signed.  Neither  did  Mr.  Walmsley  know  he  was  authorized 
ilong  with  Smith  to  work  out  terms  of  employment.  ( R  194 ) .  Mr. 
Held  advised  Smith  after  signing  that  contract  he  had  some  other 
possible  commitments  and  would  take  the  contract  back  with  him 
:o  Iowa  and  if  he  accepted  the  job  he  would  mail  the  contract  to 
Mr.  Smith  with  his  signature  thereon.  (R  72). 

Thereafter,  and  on  or  about  March  25,  1952,  Mr.  Smith  died 
and  after  his  death  and  on  the  same  day,  the  contract  was  re- 
ceived at  Mr.  Smith's  home,  signed  by  Mr.  Held.  (R  288). 

Prior  to  the  signing  of  the  agreement  the  former  manager  of 
the  defendants  had  given  to  the  plaintiff  copies  of  the  By-Laws  of 
the  two  defendants  and  had  presented  to  him  copies  of  the  Articles 
of  Incorporation  of  the  two  defendants  and  Mr.  Held  was  familiar 
with  the  provisions  of  the  by-laws  stating  that  the  officers  of  the 
corporation  held  office  at  the  pleasure  of  the  Board  of  Directors. 
(R  103).  The  contract  provided,  among  other  details,  that  the 
plaintiff's  employment  would  commence  on  April  1,  1952,  was 


to  last  for  a  period  of  three  ( 3 )  years,  and  his  annual  salary  was 
to  be  Ten  Thousand  Dollars  ($10,000.00)  per  year,  plus  two 
per  cent  (2%)  of  the  net  income  of  the  corporations  for  the 
second  and  third  years  of  the  agreement.  (R  6). 

The  Board  of  Directors  of  UNITED  consisted  of  seven  mem- 
bers each  holding  office  for  a  three  year  term;  the  terms  of 
three  members  expiring  in  October,  1952,  two  of  them  expiring 
in  October,  1953,  and  two  expiring  on  October,  1954;  the  Board 
of  Directors  of  SOUTHWEST  consisted  of  ten  members,  each 
holding  office  for  a  three  year  term;  the  term  of  office  of 
three  of  them  expiring  in  October,  1952;  term  of  office  of  an- 
other three  expiring  in  October,  1953,  and  the  term  of  office  of 
the  remaining  four  expiring  in  October,  1954. 

At  the  time  of  the  resolution  of  March  6,  1952,  authorizing  the 
employment  to  be  worked  out  by  Smith  and  Walmsley,  neither 
Walmsley  nor  Pauline  Mclnerney  was  at  the  board  meeting,  al- 
though they  had  previously  attended  the  meeting  but  were  excused 
and  the  resolution  was  adopted  in  closed  session  of  the  joint 
boards.  (R  283). 

Thereafter,  at  a  special  meeting  of  the  joint  Boards,  on  May 
27,  1952,  the  legality  of  his  contract  was  questioned.  (R  294). 
Thereafter,  HELD  returned  to  Phoenix  and  met  with  the  joint 
Boards  of  both  defendants  on  June  9,  1952,  to  discuss  nego- 
tiations toward  settlement  of  the  contract  which  negotiations  failed 
and  thereafter,  on  June  20,  1952,  at  a  board  meeting,  he  was 
formally  advised  that  the  contract  was  terminated. 

During  the  period  from  April  1,  1952,  to  June  20,  1952,  the 
plaintiff  was  paid  a  total  of  Two  Thousand  Two  Hundred  Seventy- 
five  Dollars  and  Sixty-five  cents  ($2,275.65).  Thereafter,  on 
September  1,  1952,  the  plaintiff  secured  other  employment  at 
the  rate  of  Six  Hundred  Seventy-five  Dollars  ($675.00)  per 
month  and  was  presently  engaged  in  that  employment  at  the  time 
of  the  trial. 


The  term  "net  margin"  and  "net  income"  of  Co-operatives  are 
ot  identical  terms.  "Net  margin"  is  the  difference  between  the 
ost  of  merchandise,  operating  expenses  and  the  selling  price  and 
;  the  item  that  is  returned  to  the  members  by  way  of  revolving 
md  certificates  or  cash.  "Net  income"  is  the  amount  upon  which 
ederal  taxes  are  paid  by  both  corporations  and  is  determined  by 
le  profit  received  from  "non-members'"  business.  (R  190). 
iverage  of  the  net  margin  for  years  1951,  1952  and  1953  was 
le  sum  of  Three  Hundred  Nine  Thousand  Eight  Hundred  Thirty- 
lree  Dollars  and  Fourteen  Cents  ($309,833.14).  The  net  in- 
)me  was  Twenty-one  Thousand  Seven  Hundred  Sixty  Dollars 
nd  Fifty  Cents  ($21,760.50).  Thus  2%  of  the  net  income  for 
single  year  is  the  amount  of  Four  Hundred  Thirty-five  Dollars 
nd  Twenty-one  Cents  ($435.21 )  whereas  2%  of  the  net  margin, 
5  above  described,  is  Six  Thousand  One  Hundred  Ninety-six 
)ollars  and  Sixty-six  Cents  ($6,196.66). 

SPECIFICATIONS  OF  ERROR  RELIED  UPON 

I 

The  District  Court  erred  in  making  Finding  of  Fact  No.  Ill  for 
le  reasons: 

(a)  That  there  is  no  evidence  that  Smith  alone  was  author- 
ed to  negotiate  and  enter  into  said  contract. 

(b)  Said  finding  is  contrary  to  the  evidence  that  Smith  and 
(^almsley  jointly  were  to  employ  the  plaintiff  and  work  out  the 
>rms  of  employment.  In  this  regard  evidence  conclusively  shows 
lat  Walmsley  did  not  negotiate  and  enter  into  the  contract  on 
ehalf  of  the  corporations. 

II 

The  District  Court  erred  in  making  Finding  of  Fact  No.  IV 
)r  the  reasons: 


(a)  The  term  of  the  contract  exceeded  the  terms  of  office 
of  all  Board  members  and  was  not  a  reasonable  term. 

( b )  There  was  no  established  practice  of  continuing  directors 
in  office  that  appeared  either  from  the  evidence,  articles  of  incor- 
poration or  the  by-laws. 

(c)  That  although  the  by-laws  provided  for  amendments 
thereto,  such  amendments  could  only  be  made  in  accordance 
with  the  provision  of  the  by-laws  and  the  applicable  statutes 
of  Arizona,  neither  of  which  was  followed. 

(d)  That  the  by-laws  could  not  be  amended  by  implication 
or  any  manner  contrary  to  the  statues. 

(e)  That  the  finding  is  contrary  to  all  evidence  in  that  there 
was  no  evidence  that  the  by-laws  were  amended  at  the  time  of 
plaintiff's  employment  and  that  no  meeting  was  called  for  amend- 
ment to  the  by-laws. 

Ill 

The  District  Court  erred  in  making  Finding  of  Fact  No.  V  for 
the  reasons: 

(a)  Such  finding  is  contrary  to  the  evidence  which  conclu- 
sively shows  that  Walmsley  was  authorized  to  work  out  the  con- 
tract jointly  with  Mr.  Smith. 

( b )  The  finding  is  contrary  to  the  evidence  in  that  the  Board 
did  not  have  knowledge  of  the  existence  of  the  contract  and  the 
Board  did  not  fail  to  object  to  it  when  it  discovered  the  full  facts 
surrounding  its  execution.  However,  when  it  obtained  knowledge 
it  objected  thereafter  within  a  reasonable  time. 

(c)  Assuming  that  the  plaintiff  was  not  formally  notified 
that  Walmsley  was  supposed  to  approve  the  contract,  the  plaintiff 


was  legally  bound  to  ascertain  the  authority  of  Mr.  Smith  and 
failed  to  do  so  and  thereby  had  knowledge  or  means  of  knowledge 
of  that  requirement. 

IV 

The  District  Court  erred  in  making  Finding  of  Fact  No.  VI  for 
the  reason: 

( a )  That  the  finding  is  contrary  to  the  evidence  which  shows 
that  the  plaintiff  did  not  give  his  exclusive  time  to  the  affairs  of 
the  corporations  and  did  not  comply  with  all  of  the  terms  of  the 
contract. 


The  District  Court  erred  in  making  Finding  of  Fact  No.  VII 
for  the  reasons: 

(a)  Evidence  shows  contract  was  void.  Therefore  there  was 
no  wrongful  termination. 

(b)  The  evidence  shows  that  the  plaintiff  did  not  properly 
manage  the  businesses  and  the  termination  thereby  was  justified. 

VI 

The  District  Court  erred  in  making  Finding  of  Fact  No.  VIII 
for  the  reasons: 

(a)  The  contract  was  void  since  it  exceeded  the  powers  of 
the  directors  and  no  damages  are  allowable  for  termination  of  a 
void  contract. 

(b)  The  contract  provided  for  two  per  cent  (2%)  of  the 
net  income  of  the  corporations  and  not  the  net  margin  as  is  item- 
ized in  the  finding. 


VII 


The  District  Court  erred  in  making  Conclusion  of  Law  No.  I 
for  the  reason  that  the  contract  was  void  and  unenforceable. 


VIII 


The  District  Court  erred  in  making  Conclusion  of  Law  No.  II 
for  the  reasons  that  there  is  not  sufficient  evidence  supporting 
the  conclusion  but  the  evidence  shows  to  the  contrary. 


IX 


The  District  Court  erred  in  making  Conclusion  of  Law  No.  Ill 
for  the  reason  that  it  is  contrary  to  the  evidence  and  without  sup- 
port in  the  evidence  in  that  it  appears  without  material  contra- 
diction. 

(a)  Contract  was  contrary  to  the  Statutes  of  Fraud. 

(b)  The  contract  exceeded  the  powers  of  the  Board  of  Di- 
rectors and  was  therefore  void. 

(c)  That  the  contract  was  contrary  to  the  By-laws,  of  which 
plaintiff  had  actual  knowledge,  and  was  thereby  void. 


X 


The  District  Court  erred  in  making  Conclusion  of  Law  No.  IV 
for  the  reasons: 

( a )  The  evidence  was  contrary  to  the  conclusion  inasmuch  as 
any  percentage  was  to  be  a  percentage  of  the  "net  income"  and 
not  the  "net  margin"  and  that  certain  items  of  damage  set  forth 
in  said  conclusion  are  based  upon  "net  margin". 


(b)  That  the  contract  was  void  for  the  reasons  set  forth  in 
Specification  No.  9  and  therefore  no  damages  are  allowable  since 
the  plaintiff  was  paid  for  services  from  April  1  to  June  20,  1952. 

XI 

The  District  Court  erred  in  entering  judgment  in  accordance 
ivith  the  Findings  of  Fact  and  Conclusions  of  Law  theretofore 
made  by  it  for  the  reasons  stated  above. 

SUMMARY  OF  ARGUMENT 

The  argument  following  is  divided  basically  into  four  parts, 
dthough  under  eight  headings.  Arguments  I  and  II  deal  with 
:he  question  that  the  Directors  did  not  have  the  power  to  author- 
ze  or  enter  into  the  contract  sued  upon. 

First,  because  the  by-laws,  which  were  authorized  by  the  Co- 
)perative  Marketing  Statute  of  Arizona,  provided  that  the  man- 
iger  and  officers  should  serve  at  the  pleasure  of  the  board  of 
lirectors.  Thus,  there  was  no  power  of  the  directors  to  enter  into 
i  three-year  contract  in  violation  of  the  by-laws.  In  this  respect 
he  public  policy  of  Arizona  was  set  forth  in  the  Co-operative 
Viarketing  Statute.  As  to  the  by-laws,  it  provided  they  could  be 
evised  and  amended  only  at  the  end  of  the  contract  period.  Also 
hat  any  member  might  bring  charges  against  an  officer  or  di- 
ector  if  a  petition  signed  by  10%  of  the  members  was  forwarded 
herewith.  Thereafter,  the  removal  to  be  voted  upon  at  the  next 
egular  or  special  meeting  and  the  majority  of  the  members  could 
emove  the  officer  or  director.  49-711  A.C.A.  1939.  It  is  pointed 
)ut  in  the  Argument  and  admitted  in  the  evidence  that  the  plain- 
iff  had  knowledge  of  the  Articles  of  Incorporation  and  the  by- 
aws,  and,  of  course,  is  presumed  to  know  the  statutory  law  of 
he  state.  Thus,  reading  into  the  contract  the  statutes  of  Arizona 
ind  by-laws  of  the  corporation,  the  services  of  the  plaintiff  were 
erminable  at  will. 
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Second,  for  the  reason  that  the  contract  is  for  a  period  beyond 
the  terms  of  office  of  the  board  members  of  each  corporation. 
The  record  clearly  shows  that  the  term  of  the  last  board  member 
who  was  on  the  board  of  either  corporation  at  the  time  the  contract 
was  executed,  expired  in  October,  1954,  whereas  the  contract  un- 
der the  three-year  term  ran  to  April  1,  1955.  It  is  the  contention  of 
the  defendants  that  a  board  may  not  bind  a  corporation  for  an 
employment  contract  for  a  term  beyond  the  terms  of  the  members 
of  the  board  of  directors,  for  to  do  so  would  actually  bind  sub- 
sequent board  to  not  only  the  contract  but  to  the  policy  of  the 
existing  board,  and  in  effect  would  deprive  the  members  and  stock- 
holders of  the  power  to  actually  exercise  the  administration  of  the 
corporate  affairs,  to  hire  and  fire  employees  and  otherwise  control 
the  employment  of  the  manager. 

The  next  point  covered  in  the  Argument  relates  to  the  fact  that 
the  late  president,  Walter  Smith,  had  no  authority  to  enter  into 
the  contract.  In  this  regard  the  resolutions  of  the  Boards  of  Di- 
rectors of  both  corporations  provided  that  Smith  and  Walmsley, 
the  auditor,  were  authorized  to  employ  and  work  out  the  terms  of 
employment  with  the  plaintiff.  The  evidence  showed  that  al- 
though there  was  some  discussion  with  Walmsley  he  was  not  con- 
tacted on  the  day  the  contract  was  drawn  up  and  executed  by 
Walter  Smith,  president  of  the  defendants.  Evidence  shows  that, 
at  that  point,  Walmsley  had  no  knowledge  he  was  to  work  out 
the  terms  of  employment  with  Smith  and  Held.  It  should  be 
pointed  out  further  that  the  contract  was  not  signed  by  Held  on 
the  date  it  was  dictated  but  at  a  later  date  and  then  forwarded 
from  Iowa  to  Smith's  home  and  received  a  few  hours  after  Smith's 
death. 

The  plaintiff  knew  that  there  was  a  board  meeting  on  the  day 
prior  to  the  drawing  up  of  the  contract  and  knew  that  some  sort 
of  resolution  must  have  been  passed  by  the  Board  but  did  not 
ascertain  whether  or  not  Smith  was  authorized  to  execute  the 
contract  on  behalf  of  the  directors.  Inasmuch  as  the  Boards  of 


11 


Directors  themselves,  as  a  body,  did  not  negotiate  the  contract, 
Held  was  on  notice  that  that  authority  had  been  designated  to 
some  one  and  made  no  effort  to  learn  who  was  to  negotiate  and 
execute  the  contract.  A  simple  question  to  the  Assistant  Secretary, 
to  whom  he  dictated  the  contract,  would  have  advised  him  that 
Smith  and  Walmsley  jointly  were  to  do  so. 

There  was  no  ratification  of  the  contract.  The  Board  of  Di- 
rectors did  not  have  authority  to  enter  into  a  three-year  contract 
and  they  did  not  have  notice  of  the  fact  that  it  had  not  been 
executed  in  accordance  with  their  resolutions.  As  soon  as  the 
Boards  of  Directors  were  aware  of  the  facts,  they  held  a  meeting 
and  formally,  by  wire,  notified  Held  that  the  legality  of  the  con- 
tract was  questioned  and  thereafter,  approximately  sixty  days 
later,  this  contract  was  definitely  terminated. 

The  next  point  raised  is  the  failure  of  performance  on  the 
part  of  Held  and  this  is  borne  out  by  much  evidence  that  he 
could  not  be  found  around  the  company's  offices  and  he  could  only 
account  for  a  few  days  time  out  of  the  period  he  was  employed, 
and  the  directors  felt  that  he  was  not  the  man  for  the  job,  seeing 
the  way  he  attempted  to  perform. 

The  Court  below  gave  damages  based  in  part  on  2%  of 
the  net  margin  of  the  defendants.  In  this  respect,  the  contract 
provided  for  an  annual  salary  of  $10,000  per  year  plus  2%  of  the 
net  income  of  the  defendants.  In  the  vernacular  of  all  co-opera- 
tives, net  income  and  net  margin  have  two  distinct  meanings.  Net 
income  is  the  amount  received  by  the  co-operative  from  non- 
members'  business,  whereas  net  margin  is  the  gross  amount  of 
members'  business  less  the  actual  cost  of  materials  and  operation. 
The  difference,  that  is,  the  margin,  is  then  returned  to  the  mem- 
bers either  in  cash  refund  or  revolving  fund  certificates.  In  the 
instant  case,  Held  had  worked  for  co-operatives  since  1938.  (R 
56).  He  shows  in  his  testimony  he  was  familiar  with  the  distinc- 
tion between  net  income  and  net  margin.  He  himself  dictated 
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the  terms  of  the  agreement  sued  upon.  Thus,  if  the  plaintiff  is 
entitled  to  damages  and  can  overcome  the  hurdles  of  the  previous 
argument  set  forth  above,  he  is  only  entitled  to  damages  figured 
on  2%  of  the  net  income  of  the  defendants  for  the  second  and 
third  years  of  his  contract.  In  this  regard,  the  statutes  of  Arizona, 
specifically  49-702  A.C.A.  1939,  allow  a  co-operative  to  do  busi- 
ness with  non-members  as  long  as  it  is  not  in  an  amount  greater 
than  the  amount  handled  for  members. 

The  Court  below  allowed  for  each  of  the  second  and  third  years 
$6,196.66  based  on  2%  of  the  net  margin  for  the  average  of  the 
years  1951,  1952  and  1953.  If  2%  of  the  net  income  were 
figured,  it  would  amount  instead  to  $435.21  for  each  of  the  second 
and  third  years. 

ARGUMENT 

I 

The  By-Laws  Prohibit  Employment  of  a  Manager 
for  a  Definite  Period  and  the  Plaintiff  Had  Actual 
Knowledge  of  the  Prohibition. 

The  By-laws  of  Southwest  Co-Operative  Wholesale,  (Ex.  B 
in  evidence)  of  which  the  plaintiff  had  knowledge  prior  to  the 
attempted  making  of  the  contract,  in  Article  III,  under  the  head- 
ing "Powers  of  Directors",  provide  that  the  Board  of  Directors 
shall  have  the  following  powers: 

"1.  To  conduct,  manage  and  control  the  affairs  and  busi- 
ness of  the  corporation  and  to  make  rules  and  regulations  for 
the  guidance  of  the  officers  and  the  management  of  its  affairs. 

2.  To  appoint  and  remove  at  pleasure  all  officers,  agents 
and  employees  of  the  corporation,  prescribing  their  duties,  fix- 
ing their  compensation  and  requiring  from  them,  if  deemed 
advisable,  security  for  faithful  service. 
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3.  To  appoint  a  manager  who  shall  hold  office  at  the  plea- 
sure and  upon  the  terms  and  conditions  fixed  by  the  Board  of 
Directors  who  shall  exercise  such  powers  and  perform  such 
duties  as  the  Board  of  Directors  shall  delegate  and  prescribe." 
(Italics  ours). 

The  By-laws  of  United  Producers  and  Consumers  Co-operative 
(Ex.  C.  in  evidence)  provide  in  Article  V,  under  "Powers  of 
Directors"  as  follows: 

"Section  2.  To  appoint  and  remove,  at  pleasure,  all  officers, 
agents,  and  employees  of  the  co-operative,  prescribe  their  duties, 
agents,  and  employees  of  the  co-operative,  prescribe  their  duties, 
fix  their  compensation  and  require  from  them,  if  advisable, 
security  for  faithful  service." 

"Section  8.  The  Board  of  Directors  may,  in  its  discretion, 
appoint  a  manager  who  shall  hold  office  at  the  pleasure  of  and 
upon  terms  and  conditions  fixed  by  the  Board  of  Directors." 
(Italics  ours). 

The  By-laws  of  UNITED  further  provide  under  Article  VIII 
as  follows: 

"Section  1.  The  Officers  of  the  Co-Operative  shall  be  a 
President,  a  Vice  President,  a  Secretary  and  Treasurer,  Manager 
and  Counsel.  Provided,  however,  the  Board  of  Directors  may, 
in  its  discretion,  combine  the  offices  of  Secretary  and  Trea- 
surer into  a  Secretary-Treasurer,  and  may  also  make  other  ad- 
ministrative combinations  and  appoint  such  other  administra- 
tive officers  as  the  Board  of  Directors  in  its  discretion  may  see 
fit  to  provide."  (Italics  ours). 

The  By-laws  of  SOUTHWEST  under  "Officers"  Article  V, 
provide  as  follows: 

"The  Officers  of  the  corporation  shall  be  elected  by  the  di- 
rectors and  shall  be  a  President,  one  or  more  Vice-presidents, 
a  Secretary  and  a  Treasurer.  The  Board  may  also  appoint  one 
or  more  assistant  Secretaries,  one  or  more  assistant  Treasurers, 
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a  manager,  and  such  other  officer  as  it  deems  desirable  to  trans- 
act the  business  of  the  corporation.  The  president  and  vice- 
president,  or  vice-presidents,  shall  be  members  of  the  Board  of 
Directors  and  if  either  shall  cease  to  be  a  director  at  any  time, 
he  shall  ipso  facto  cease  to  be  such  president  or  vice-president. 
Any  two  or  more  of  said  offices,  except  those  of  president  and 
secretary,  may  be  held  by  the  same  person."  (Italics  ours). 

We  have  set  forth  the  definition  of  Officers  appearing  in  both 
corporations  for  the  purpose  of  showing  that  a  manager  is  an 
officer  of  the  corporation,  in  each  instance.  Thus,  the  directors 
under  the  by-laws  are  specifically  given  the  power  to  remove 
at  pleasure  all  officers  and  in  the  case  of  the  UNITED,  Section  8 
of  Article  V,  specifically  states  the  manager  shall  hold  office  at 
the  pleasure  of  the  Board  of  Directors.  We  think  it  worth  re- 
peating that  the  plaintiff  had  actual  knowledge  of  these  restric- 
tions, that  he  had  copies  of  the  by-laws  and  was  fully  informed 
at  the  time  of  entering  into  the  contract  of  the  restrictions  set  forth 
in  the  By-laws.  (R  103). 

Chapter  49,  Article  VII  A.C.A.  1939,  relates  to  co-operative 
marketing  and  sets  up  the  powers,  rights  and  privileges  of  co- 
operative corporations.  In  this  respect,  it  is  seen  that  the  "By-laws" 
are  given  particular  attention  in  this  statute,  49-706  A.C.A.  1939 
reads  as  follows: 

"Each  association  shall  within  thirty  (30)  days  after  its 
incorporation,  adopt  by-laws.  A  majority  vote  of  the  members, 
or  their  written  assent,  is  necessary  to  adopt  such  by-laws.  The 
by-laws  may  provide  .  .  .  the  qualifications,  compensation 
and  duties  and  term  of  office  of  directors  and  officers."  (Italics 
ours). 

The  same  section,  that  is  49-706,  provides  as  to  the  method 
of  amendment  of  by-laws  as  follows: 

"Upon  the  termination  of  each  contract  period,  the  board  of 
directors  of  the  association  may  renew  or  revise  the  by-laws, 
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to  be  in  effect  for  the  next  contract  period,  and  such  renewal 
or  revision  shall  be  the  by-laws  of  the  association  after  thirty 
(30)  days  notice  shall  have  been  given  to  the  members,  unless 
more  than  fifty  (50)  per  cent  of  the  members  of  the  associa- 
tion have  filed  objections  in  writing."  (Italics  ours). 

It  is  worthy  of  note  that  the  statutes  provide  that  the  By-laws 
may  set  forth  the  term  of  office  of  directors  and  officers.  Section 
49-708  A.C.A.  1939  provides  that  the  affairs  of  the  association 
shall  be  managed  by  the  Board  of  Directors,  elected  by  the  mem- 
bers from  their  number.  In  reading  the  entire  section  on  co- 
operative marketing  under  the  Arizona  law,  we  feel  that  the  public 
policy  of  this  state  can  be  gathered  from  a  reading  of  the  entire 
section,  particularly  as  to  the  protection  of  these  associations  from 
a  long  term  contract  of  any  officer,  employee  or  director.  The  By- 
laws specifically  state  the  officers  and  agents  shall  serve  at  the 
pleasure  of  the  Board  and  of  all  of  this  plaintiff  had  knowledge. 
The  Statutes  indicate  that  that  was  the  intention  of  the  Legislature 
at  the  time  of  the  enactment  of  the  cooperaive  marketing  law 
and  in  this  regard  we  point  particularly  to  section  49-7 1 1  A.C.A. 
1939  which  reads  as  follows: 

"REMOVAL  OF  OFFICER  OR  DIRECTOR.  —  Any  mem- 
ber may  bring  charges  against  an  officer  or  director  by  filing 
such  charges  in  writing  with  the  secretary  of  the  association, 
together  with  a  petition  for  removal  signed  by  ten  (10)  per 
cent  of  the  members.  The  removal  shall  be  voted  upon  at  the 
next  regular  or  special  meeting  and  the  association  may  remove 
by  majority  vote  of  the  members.  The  director  or  officer  shall 
be  informed  in  writing  of  the  charges  previous  to  the  meeting, 
and  he,  and  the  persons  bringing  the  charges,  may  be  heard  in 
person  or  by  counsel  and  present  witnesses  at  the  meeting.  If 
the  by-laws  provide  for  election  of  directors  by  districts  with 
primary  elections  in  each  district,  then  the  petition  for  removal 
of  a  director  must  be  signed  by  twenty  (20)  per  cent  of  the 
members  residing  in  the  district  from  which  he  was  elected. 
The  board  must  call  a  special  meeting  of  the  members  residing 
in  that  district  to  consider  the  removal  of  the  director,  and  he 
may  be  removed  by  a  vote  of  the  majority  of  the  members  of 
that  district."   (Italics  ours). 
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In  this  regard  the  statute  provides  for  removal  of  officers  or 
directors  and  the  method  for  removal  of  a  director  is  somewhat 
different  from  that  of  an  officer.  The  distinction  is  understandable 
when  the  statute  requires  that  the  directors  must  be  members  and 
the  officers  need  not  be  members.  Thus,  if  10%  of  the  members 
are  dissatisfied  with  an  officer  they  can  file  charges  against  him 
and  his  removal  will  be  voted  on  at  the  next  regular  or  special 
meeting  and  he  may  be  removed  by  majority  vote  of  the  members. 
Certainly  this  is  contrary  to  the  theory  that  the  Board  of  Directors 
can  saddle  the  members  with  a  long  term  contract.  Whether  or  not 
there  is  a  contract  for  a  definite  period  the  law  provides  that  an 
officer  can  be  removed  by  majority  vote  of  the  members. 

The  By-laws  of  UNITED  provide  for  amendment  thereof  as 
follows: 


"Article  XIV  By-Laws:  These  By-laws  may  be  altered  or 
amended  at  any  annual  or  special  meeting  of  the  members  called 
for  that  purpose.  The  written  assent  of  a  majority  of  the  mem- 
bers shall  be  effectual  to  repeal  or  amend  any  by-laws  or  adopt 
additional  By-laws  without  any  meeting.  The  By-laws  may  be 
amended,  altered  or  repealed  by  the  Board  of  Directors  at  any 
regular  or  special  meeting." 


The  By-laws  of  SOUTHWEST  state  as  follows: 

"Article  VIII  —  Amendments:  These  By-laws  may  be 
amended  by  the  majority  vote  of  the  Directors  of  the  corpor- 
ation at  any  meeting  called  for  that  purpose,  except  as  limited 
in  the  Articles  of  Incorporation  or  by  law." 

However,  if  it  could  be  interpreted  that  these  by-laws  provide 
for  amendment  contrary  to  Section  49-706,  as  set  forth  above, 
which  we  do  not  agree,  it  is  a  well  known  fact  that  a  by-law  which 
is  repugnant  to  the  statutes  must  give  way  to  the  statutes. 
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Kerbs  v.  California  Eastern  Airways,  Inc. — Delaware — 90  Ad. 2d 
652,  91  Ad.  2d  62;  34  ALR  839. 

The  general  rule  preventing  the  employment  of  a  manager 
for  a  fixed  term  in  violation  of  a  corporate  by-law  is  expressed  in 
the  following  quotation  from  14a  C.J.  428  §  2279: 

"*  *  *  nor  can  they  (directors)  employ  a  general  manager 
for  a  fixed  period,  for  example  by  the  year,  under  by-laws  which 
hold  that  all  officers  of  the  corporation  shall  hold  office  during 
the  pleasure  of  the  board  of  directors." 

This  text  cites  : 

Wright  v.  Warren  Bros.  Co.,  204  Fed.  231,  and 

Fowler  v.  Great  So.  Tel.  Co.,   104  La  751,29  So.  271. 

Darrah  v.  Wheeling  Ice  &  Storage  Co.  50  W.  Va.  417,  40  SE 
373,  holds  that  where  the  statute  and  by-laws  provided  that  direc- 
tors shall  appoint  officers  and  agents,  who  shall  hold  their  places 
at  the  pleasure  of  the  board,  the  directors  cannot  appoint  such  an 
officer  or  agent  so  as  to  bind  the  corporation  to  keep  him  for  a 
definite  fixed  period. 

Llewellyn  v.  Aberdeen  Brewing  Co.,  65  Wash.  319,  118  P.  30, 
holds  that  the  Code  of  Washington  provision  that  corporations 
shall  have  power  to  appoint  officers,  agents,  servants  and  remove 
them  at  will,  constituted  a  part  of  a  written  contract  by  a  corpor- 
ation for  the  employment  of  an  attorney  and  manager  for  a  term 
of  years,  and  authorized  the  termination  of  the  contract  at  will, 
though  no  express  provision  for  termination  was  included  therein. 
The  court  cites  with  approval  the  Sun  Mutual  Ins.  Co.  infra 
in  which  the  attempted  contract  violated  only  the  by-laws,  and 
not  any  statute. 
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In  Hunter  v.  Sun  Mut.  Ins.  Co.,  26  La. Ann.  13,  it  appears  that 
the  plaintiff  was  employed  by  the  defendant  for  one  year  from 
February,  1869,  which  he  served,  and  that  on  the  expiration  of 
that  term  he  was  employed  by  the  defendant  for  another  year. 
He  was  discharged  in  April  of  the  second  year  without  cause,  and 
brought  his  action  to  recover  damages  for  alleged  breach  of  the 
contract.  There  was  a  by-law  of  the  defendant,  giving  the  directors 
the  right  to  remove  the  corporate  officers  at  pleasure.  It  was  held 
that  the  officer  so  employed  was  presumed  to  have  known  of  the 
existence  of  the  by-law,  that  it  was  part  of  the  contract,  and  the 
law  governing  the  parties'  rights  in  that  respect,  and  "therefore 
the  plaintiff  knew  the  precarious  tenure  of  his  position"  and  was 
not  entitled  to  recover. 

Other  cases  holding  that  persons  who  enter  the  employment  of 
a  corporation  with  either  actual  knowledge  of  the  existence  of 
a  by-law  authorizing  the  removal  of  an  officer,  agent  or  employee 
at  any  time,  or  with  constructive  notice  thereof  by  reason  of  being 
a  stockholder  or  officer  of  the  corporation,  are  bound  thereby, 
and  must  be  presumed  to  have  accepted  employment  subject 
thereto,  even  though  employment  purports  to  be  for  a  specified 
period,  are  as  follows: 

Cohen  v.  Camden  Refrig.  &  Terminals  Co.   129NJL519  30 
Atl.  2d  428 

Selley  v.  American  Lubricator  Co.  (1903)  119  Iowa  591,  93 
NW590 

State  ex  rel.  Walker  v.  Mass  (1926)  4  NJ  Mis  R  230,  132 
A  322 

Walker  v.  Mass  &  W.  Co.  (1927)  104  NJL  341,  140  A  286 

Darrah  v.  Wheeling  Ice  &  Storage  Co.  ( 1901 )  50  W  Va  417, 
40  SE  373 
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Douglass  v.  Merchants'  Ins.  Co.  (1890)  118  NY  484.  23  NE 
806,  7  LRA  822. 

Rundell  v.  Farmers  Coop  etc.  Co  210  Mich  642,  178  NW  21 

An  exhaustive  study  of  the  question  is  set  forth  in  145  A.L.R. 
312,  the  principal  case  of  which  is  Cohen  v.  Camden  Re  frig.  & 
Terminal  Co.  supra.  In  that  case  the  New  Jersey  court  held  that 
the  plaintiff  who  was  employed  for  the  term  of  one  year  as 
general  manager  could  not  recover  damages  because  he  was  dis- 
charged without  cause  before  the  expiration  of  the  year,  where 
a  by-law  of  the  corporation,  of  which  he  not  only  had  knowledge, 
but  for  the  adoption  of  which  he  had  voted,  authorized  the  Board 
of  Directors  to  remove  any  officer,  agent  or  employee  at  any  time. 
In  that  particular  case,  the  court  stated: 

"Our  Corporation  Act,  among  other  things,  provides  (NJSA 
14:7-6):  'Every  corporation  organized  under  this  title  shall 
have  a  president,  secretary  and  treasurer,  who  shall  be  chosen 
by  the  directors  or  stockholders,  as  the  by-laws  may  direct,  and 
who  shall  hold  office  until  others  are  chosen  and  qualified  in 
their  stead.  It  may  have  other  officers,  agents  and  factors  who 
shall  be  chosen  in  such  manner  and  for  such  terms  as  the  by- 
laws may  direct.'  We  have  italicized  the  words  of  the  statute 
that  we  consider  important  to  this  issue.  By  virtue  of  this  lan- 
guage the  corporation  was  authorized  to  regulate  its  affairs  as 
it  considered  its  business  welfare  required." 

Thus  49-706  A.C.A.  1939  provides  that  by-laws  may  provide 
for  the  terms  of  directors  and  officers.  The  permissive  word 
"may"  is  in  both  acts  and  we  submit  that  it  should  be  applied 
as  it  was  applied  by  the  New  Jersey  Court. 

The  Court  further  states  as  follows: 

"Assuming  then  that  the  plaintiff  had  a  definite  term  con- 
tract for  the  second  year  (although  this  is  denied  by  the  de- 
fendant and  the  minutes  are  concededly  silent  on  the  matter), 
nevertheless  he  must  be  held  to  have  entered  upon  the  con- 
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tract  (particularly  for  its  scond  year)  with  express  knowledge 
of  the  provisions  of  the  by-laws  which  made  his  tenure  sub- 
ject to  cancellation  at  any  time  the  Board  of  Directors  so  de- 
sired. His  contract  for  1940  did  not  supersede  the  by-law  of 
the  company  which  the  plaintiff  in  1939  voted  to  adopt." 

The  Annotation  in  145  ALR  at  page  312  states  the  general 
rule  is  as  follows: 

"Generally,  corporate  by-laws  are  binding  upon  all  the  mem- 
bers of  the  corporation,  as  they  are  presumed  to  know  them 
and  to  contract  as  members  in  reference  to  them.  They  also 
may  effect  those  who  deal  with  the  corporation  with  notice 
of  its  by-laws  or  under  such  circumstances  that  they  are  bound  to 
take  notice  thereof.  And,  although  the  general  rule  is  other- 
wise, there  is  some  authority  to  the  effect  that  by-laws  of  a 
corporation  are  a  part  of  its  fundamental  law,  binding,  not  only 
upon  the  corporators  and  the  corporation,  but  also  upon  all 
those  dealing  with  it.  13  Am.Jur.  290,  Corporations,  §  161." 

Also  the  annotation  at  page  314  continues  as  follows: 

"Likewise,  one  claiming  to  have  been  employed  by  an  insur- 
ance company  as  premium  ledger  bookkeeper  for  a  term  of 
one  year  was  held  in  Hunter  v.  Sun  Mut.  Ins.  Co.  (1874) 
26  La  Ann  13,  not  to  be  entitled  to  complain  of  his  discharge 
before  the  expiration  of  such  term  of  employment  where  the 
bylaws  of  the  company  provided  that  the  tenure  of  all  officers 
of  the  corporation  should  be  during  the  pleasure  of  a  majority 
of  the  board  of  directors,  the  court  considering  that  such  em- 
ployee was  an  officer  within  the  meaning  of  this  by-law  and 
that  since  the  by-law  was  in  force  at  the  time  of  his  original 
employment,  he  must  be  regarded  as  having  known  the  pre- 
carious tenure  by  which  he  held  the  position  and  that  the  di- 
rectors had  a  right  to  remove  him  at  their  pleasure  even  though 
he  had  discharged  his  duties  faithfully." 

In  the  Annotation  at  page  316  there  is  set  forth  exceptions  and 
limitations  on  the  general  rule  I  have  cited  but  the  Annotation 
shows  that  the  exception  is  where  the  contract  was  made  by  the 
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Board  of  Directors  with  power  to  amend  or  rescind  the  by-laws 
of  a  corporation  and  this  is  not  true  in  this  case  inasmuch  as 
the  by-laws  can  only  be  revised  or  renewed  at  the  end  of  each 
contract  period  and  the  contract  period,  for  example,  for  UNITED 
was  one  year  from  March  1,  1952.  (R  191-192).  Also  note  145 
ALR  Page  317  which  reads  as  follows: 


"And  a  contract  of  employment  for  a  period  specified  period 
will  not  prevail  over  a  by-law  authorizing  removal  at  pleasure 
where  the  board  of  directors  making  the  contract  has  no  power 
to  amend  or  rescind  the  by-law.  Thus,  in  Fowler  v.  Great 
Southern  Teleph.  &  Teleg.  Co.  ( 1900)  104  La  75 1,  29  So  271, 
it  was  held  that  where  the  by-laws  of  a  corporation  were  framed 
and  adopted  by  its  stockholders  and  there  was  no  authority 
in  the  board  of  directors  to  adopt  by-laws  or  to  modify  those 
adopted  by  the  shareholders,  and  the  by-laws  provided  that  the 
officers  of  the  company  should  hold  office  'during  the  plea- 
sure of  the  board',  the  board  of  directors  would  have  no  power 
to  employ  a  general  manager  by  the  year,  and  that  the  facts 
that  the  general  manager  was  chosen  at  the  recurring  annual 
election  of  officers  and  that  the  salary  of  the  position  was  desig- 
nated as  so  much  per  year  would  not  of  themselves  sustain  a 
contention  that  he  was  employed  by  the  year  at  a  yearly  salary, 
and,  therefore,  that  he  could  not  collect  his  salary  for  the 
balance  of  the  year  after  he  had  been  discharged  from  office 
by  the  board." 


II 


A  Contract  for  Employment,  of  a  Manager  of  a 
Corporation  With  Full  Authority,  for  a  Term  Beyond 
the  Terms  of  the  then  Members  of  the  Board  of  Di- 
rectors is  Void  and  Unenforceable. 

The  Supreme  Court  of  Arizona  apparently  follows  this  rule. 

The  following  is  quoted  from  Tucson  Fed.  Sav.  &  Loan  Ass'n. 
v.  Aetna  Inv.  Corp.  74  Ariz.  163,  245  P.2d  423, 
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"The  directors  of  the  Tucson  Federal  are  elected  for  a 
three-year  term,  while  this  contract  was  to  remain  in  force  and 
effect  for  ten  years  from  the  date  of  its  execution.  It  is  con- 
tended by  Tucson  Federal  that  the  contract  is  void  for  the 
reason  that  it  extends  and  binds  the  corporation  beyond  the 
terms  of  the  then  acting  officers  and  directors.  To  support 
this  proposition  we  are  referred  to  Edwards  v.  Keller, 
Tex.Civ.App.,  133  S.W.  2d  823;  Clifford  v.  Firemen's  Mut. 
Benev.  Assn.,  232  App.  Div.  260,  N.Y.S.  713;  Mass- 
man  v.  Louisiana  Mfg.  Cooperage  Co.,  177  La.  999,  149 
So.  886;  Kline  v.  Thompson,  206  Wis.  464,  240  NW  128. 
We  have  examined  those  cases  and  find  they  all  involve  em- 
ployment contracts  whereby  the  corporate  officers  have  at- 
tempted to  employ  a  person  for  a  period  extending  beyond 
their  terms.  The  courts  held  that  the  contracts  were  void  because 
one  board  of  directors  cannot  bind  subsequent  boards  as  to 
future  personnel  to  carry  out  administrative  details  of  the  cor- 
poration. These  cases  limit  the  application  of  the  rule  to  em- 
ployment contracts,  which  we  believe  is  sound."  (Italics  ours.) 

Edwards  v.  Keller  (Civ.App.Texas),  133  SW  2d  823,  cited 
above  by  the  Arizona  Supreme  Court,  was  a  suit  on  behalf  of  an 
employe  for  damages  for  breach  of  contract  of  employment  made 
by  the  president  of  a  life  insurance  company,  at  $1,000  per  month. 
The  contract  was  for  two  years  after  Oct.  1,  1932.  On  October 
1,  1933,  the  executive  committee  and  board  of  directors  of  the 
corporation  reduced  his  salary  to  $500.00  per  month  until  May 
15,  1934,  at  which  time  his  employment  was  terminated. 

This  case  is  so  close  in  point  on  this  and  other  phases  of  our 
contention  we  feel  compelled  to  set  forth  at  length  the  language 
of  the  Texas  Court. 

"However,  be  that  as  it  may,  assuming  for  the  purpose 
here  that  the  directors  did  know,  or  that  they  even  participated 
in  the  making  of  the  contract,  extending  the  employment  of 
Edwards  over  the  period  of  two  years,  we  think  such  a  con- 
tract was  void,  because  of  the  lack  of  power  in  the  directors 
and  president  to  make  it.  The  statute  of  this  State  (Art.  1323, 
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R.S.,  Vernon's  Ann.  Civ.  St.  art.  1323)  expressly  provides 
for  the  election  of  directors  of  a  corporation  annually,  at  the 
annual  meeting  of  the  stockholders,  *  *  *.  The  by-laws  of 
defendant  also  have  similar  provisions.  Thus,  by  means  of  such 
annual  election,  the  stockholders  of  the  corporation  are  clothed 
with  the  ultimate  power  of  direction  in  the  administration  of 
its  affairs;  they  are  the  sovereigns  of  the  corporation,  and, 
where  the  terms  of  a  contract  extend  over  the  tenure  of  the 
executive  officers,  thereby  taking  from  the  incoming  board  of 
directors,  the  power  of  stockholders  of  the  corporation,  the 
power  of  directing  the  corporate  affairs,  denying  to  them  the 
ultimate  and  final  power  in  such  matters,  such  contracts  are 
void.  Neither  the  board  of  directors  nor  the  president  of  the 
corporation  can  exceed  the  limitations  placed  upon  them  by 
the  laws  affecting  the  corporation.  The  terms  of  the  statute  and 
the  by-laws  of  the  corporation  are  necessarily  read  into  every 
contract  made  on  behalf  of  the  corporation;  therefore  appel- 
lant, knowing  the  limitations  of  the  corporate  officers,  and 
that  the  work  to  be  performed  by  him  was  'in  such  capacity 
as  the  corporation  from  time  to  time  directs',  and  at  a  salary  of 
$12,000  a  year,  extending  over  a  period  of  two  years,  is  in  no 
position  to  urge  that  the  making  of  such  contract  came  within 
the  powers  of  such  corporate  officers.  The  contract  would  de- 
prive the  stockholders  and  succesive  directors,  within  such  per- 
iod of  time,  of  the  power  to  exercise  the  administration  of  cor- 
porate affairs,  to  dismiss  such  employe,  reduce  his  salary,  and 
otherwise  control  his  employment.  We  are  of  the  opinion, 
therefore,  that  the  contract  was  contrary  to  public  policy.  So, 
if  it  can  be  said  from  the  record  that  the  directors  knew  that  its 
president  had  entered  into  the  contract  at  the  time  it  was  made, 
or  that  the  board  had  thereafter  ratified  the  same  by  express 
orders,  we  think  their  act  in  so  doing  would  not  and  did  not 
breathe  life  into  the  contract  void  ab  initio.  It  is  true  that 
neither  corporation  nor  an  individual  can  accept  services  or 
property  under  an  ultra  vires  contract,  receive  all  its  benefits, 
and  then  refuse  to  pay  therefor;  but,  such  is  not  the  case  at  bar. 
The  services  rendered  by  appellant  were  paid  for  by  the  cor- 
poration, and,  the  contract  being  void,  it  was  clearly  within  the 
power  of  the  board  of  directors  to  change,  alter  or  terminate 
the  contract  and  dismiss  appellant  at  will."   (Italics  ours). 
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The  following  statement  of  this  rule  is  quoted  from  13  Am. 
Jur.,  Corporations,  pg.  866,  Section  881: 

"A  board  of  directors  has  no  power  to  appoint  for  a  term 
of  years  officers  and  agents  to  positions  of  responsibility  and 
trust  in  the  management  of  corporate  affairs  and  deprive  a 
succeeding  board  of  the  power  of  removal.  Even  though  the 
board  of  directors  is  authorized  by  statute  or  by  law  to  appoint 
such  officers  or  agents  as  the  directors  deem  proper,  who  shall 
hold  their  places  during  the  pleasure  of  the  board,  the  board 
cannot  appoint  such  officer  or  agent  for  a  definite,  fixed  period; 
such  officer  is  bound  to  know  that  he  is  removable  at  the  plea- 
sure of  the  board  and  that  a  contract  for  a  definite  period  is 
executed  without  authority.  This  rule  applies,  for  example,  to 
one  appointed  the  general  attorney  and  assistant  manager  of 
a  corporation.  *  *  *" 

O'Donnell  v.  James  E.  Sipprell,  163  Wash  369,  1  P  2d  322. 

The  Supreme  Court  of  Washington  held  that  a  three  year 
contract  for  employment  was  unenforceable  by  either  the  em- 
ployee or  corporation  on  grounds  that  under  the  Statute  the  corpor- 
ation had  the  power  to  remove  the  officer  at  will.  We  recognize 
there  is  no  specific  statute  in  Arizona  yet  the  statute  allowing  the 
board  to  fix  the  term  of  office  of  officers  and  the  by-laws  stating 
the  officers  and  manager  shall  serve  at  will  should  bring  forth  the 
same  conclusion.  A  hiring  for  a  period  beyond  the  terms  of  office 
of  the  Board  members  is  much  more  serious  where  a  statute  and 
by-law  prohibit  it  as  is  seen  from  the  following  quotation  in  the 
O'Donnell  case  where  the  sourt  states: 

"We  held  in  Llewellyn  v.  Aberdeen  Brewing  Co.  65  Wash. 
319,  118  P.  30,  31,  Ann.  Cas.  1913B,  667,  that,  notwith- 
standing the  express  contract  of  employment  by  the  defendant 
of  the  plaintiff  for  an  agreed  term  of  three  years,  by  virtue  of 
the  corporate  powers  prescribed  by  the  statute  above  quoted, 
the  employee  could  be  removed  by  the  corporation  without 
rendering  the  latter  liable  for  that  portion  of  the  employee's 
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salary  which  would  fall  due  thereafter  had  his  employment 
continued.  We  said:  'Ordinarily  trustees  of  corporations  in 
this  state  are  elected  annually.  If  they  were  authorized  to 
appoint  officers,  agents  and  servants  to  positions  of  respon- 
sibility and  trust  in  the  management  of  corporate  affairs,  and 
extend  their  appointment  over  a  term  of  years,  and  thus  de- 
prive succeeding  trustees  of  the  power  of  removal,  they  could 
by  such  procedure  indefinitely  perpetuate  any  business  policy, 
one  event  that  might  be  detrimental  to  the  interests  of  stock- 
holders who  would  be  unable  to  obtain  relief  through  the 
election  of  different  trustees  or  by  other  methods.  To  avoid  the 
possibility  of  such  an  arbitrary  exercise  and  abuse  of  power, 
the  Legislature  conferred  upon  the  corporation  authority  to 
remove  its  officers,  agents,  and  servants  at  will.  Appellant 
knew  of  this  statutory  authority  when  he  entered  into  his 
contract  of  employment,  that  it  would  constitute  a  part  of  the 
contract,  and  that  respondent  could  remove  him  at  will.  The 
trial  judge  held  he  could  be  so  removed,  and  we  fail  to  see 
how  the  statute  is  susceptible  of  any  other  construction.  This 
conclusion  is  well  sustained  by  authority'." 


Ill 


The  Terms  of  the  Resolution  of  the  Joint  Boards 
Required  Smith  and  Walmsley  to  Employ  Plaintiff. 

The  resolution  of  UNITED  is  as  follows: 

"Motion  was  made  by  Klick,  seconded  by  Mr.  Collier  and 
passed  unanimously  that  Mr.  Smith  and  Mr.  Walmsley  be 
authorized  to  employ  Mr.  Held  as  general  manager  and  work 
out  the  terms  of  employment."  (R284.)   (Italics  ours). 

The  resolution  of  SOUTHWEST  is  as  follows: 

"Motion  was  made  by  Mr.  Collier,  seconded  by  Ralph 
Ashby  and  passed  unanimously  that  Mr.  Smith  and  Mr.  Walms- 
ley be  authorized  to  employ  Mr.  Held  as  general  manager  and 
work  out  the  terms  of  employment."  (R  285).  (Italics  ours). 
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Thus  the  resolutions  were  for  the  joint  action  of  both  Smith 
and  Walmsley,  yet  Smith  and  Held,  without  Walmsley,  dic- 
tated and  executed  the  contract  (R  288  and  R  72).  The  purpose 
of  the  joint  action  was  even  apparent  to  the  trial  court  (R  164) 
and  Walmsley  testified  he  never  agreed  to  the  terms  of  the  con- 
tract, did  not  know  he  was  to  negotiate  it  and  would  not  have 
agreed  to  a  three-year  contract  (R  194)  and  objected  to  the 
contract  at  the  Board  meeting  of  May  27,  1952,  (R  195).  Cer- 
tainly there  was  a  real  purpose  in  having  Walmsley  negotiate 
jointly  with  Smith. 

( Testimony  of  Ralph  Ashby. ) 

"Q.  Well  now,  what  was  your  purpose  in  delegating  this  to 
Smith  and  Walmsley  to  work  out  the  contract? 

"A.  Well,  Wahmsley  was  our  auditor,  we  (225)  figured 
he  was  capable  of  making  out  a  contract  with  him,  and  Mr. 
Smith  being  the  president  of  the  company,  we  figured  he 
would  be  the  man,  the  two  of  them  should  work  it  out  to- 
gether. 

"Q.  Well  now,  when  was  it  that  you  first  became  aware  of 
the  claim  that  Mr.  Wahmsley  had  not  been  consulted  in  the 
formulation  of  this  contract?  When  did  you  first  become  aware 
of  that? 

"A.  Not  until  the  night  of  that  meeting  of  May  27.  (R 
229)." 

It  is  true  Walmsley  did  discuss  terms  with  Held  before  the 
signing  but  no  terms  were  ever  agreed  upon  by  Walmsley — 
he  did  not  negotiate  the  final  contract  and  did  not  even  know  he 
was  authorized  to  do  so  by  the  resolution.  The  picture  present  is 
fairly  obvious:  Held  discussed  employment  with  Walmsley  but 
never  came  to  an  agreement,  he  then  started  working  on  Smith 
and  when  he  had  to  leave  town  in  a  few  hours,  took  Smith  to 
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the  office  and  "just  happened  to  have  a  form  of  contract  with 
him."  It  reminds  one  of  the  old  story  of  the  Mississippi  River 
gambler  who,  in  talking  to  a  prospect,  don't  know  anything  about 
the  little  old  game  of  poker,  but  "just  happens  to  have  a  deck 
of  cards  with  him".  Why  they  avoided  Walmsley  is  somewhat  of 
a  mystery  and  will  be  an  unsolved  one,  because  the  lips  of  Smith 
have  been  sealed  by  death. 

For  the  rule  of  law  applicable  we  cite  to  the  court  the  follow- 
ing: 

From  2  Am. Jur. Agency,  201,  Sec.  249,  the  following  is  quoted: 


"An  agency  conferred  on  two  or  more  persons  by  a  single 
act  of  authorization  is  presumptively  joint,  in  the  absence  of 
a  clear  showing  of  a  contrary  intent,  and  must  be  exercised 
jointly  by  the  designated  agents;  but  this  presumption  will  give 
way  to  a  clearly  expressed  intention  that  the  agents  shall  have 
the  power  to  act  severally." 

From  2  C.  ].  668,  Agency,  Par.  218,  we  quote: 


"Generally  it  is  presumed  that  when  a  principal  employs 
more  than  one  agent  to  represent  him  in  the  same  matter  of 
business  they  are  joint  agents,  the  exercise  of  whose  joint  dis- 
cretion is  desired,  and  an  act  performed  by  one  or  by  any 
number  less  than  the  whole  is  not  such  an  execution  of  the 
authority  as  to  bind  the  principal;  if  one  dies  or  refuses  to 
act  the  others  have  no  authority  under  the  joint  power,  and 
cannot  bind  the  principal;   *   *   #" 

From  the  opinion  in  Dorsey  v.  Strand,  21  Wash  2d  217  150P 
2d  702,  the  following  is  quoted: 

"It  is  a  general  rule  that  when  authority  is  given  to  two 
or  more  persons  to  act  as  agents  in  a  matter  of  a  private  nature, 
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it  is  presumed  to  be  joint  and  all  must  act  jointly  in  order  to 
bind  the  principal  .  .  .  The  rule  is  based  upon  the  idea  that 
the  nature  of  the  act  to  be  done  or  the  business  to  be  transacted 
is  such  that  the  principal  desires  to  have  the  benefit  of  the 
combined  experience,  judgment,  discretion  or  ability  of  all  of 
the  agents.  We  find  nothing  in  the  manner  of  selecting  the 
committee  of  three  or  the  duties  to  be  performed  by  them 
indicating  any  intent  other  than  that  they  should  act  jointly," 
(Italics  ours). 

From  the  opinion  of  Egner  v.  States  Realty  Co.  223  Minn.  305, 
170  ALR  500,  26  NW  2d  464,  we  quote  the  following: 

"An  agency  conferred  upon  several  persons  by  a  single  act 
of  authorization  is  joint  and  must  be  exercised  jointly  by  all 
the  designated  agents.  An  act  done  by  a  less  number  is  void 
as  against  the  principal.  Trustees  of  German  Evangelical  Lu- 
theran St.  John's  Congregation  v.  Merchants'  Nat.  Bank,  139 
Minn  80,  165  NW  491;  Rollins  v.  Phelps,  5  Minn  463,  Gil 
373.  The  principal  is  deemed  to  have  bargained  for  the  com- 
bined' personal  ability,  integrity,  and  other  personal  qualities 
of  the  agents.  1  Mechem,  Agency,  2d  ed.,  Par.  198." 

The  boards  of  directors  did  not  authorize  or  approve  the  con- 
tract sued  upon.  They  only  authorized  the  president  and  auditor 
to  employ  the  plaintiff  and  work  out  terms  of  employment.  The 
authorities  uniformly  hold  that  such  a  delegation  of  authority  to 
two  agents  requires  the  joint  action  and  concurrence  of  both  in 
order  to  bind  the  principal.  If  one  fails  to  act  for  any  reason,  the 
other  has  no  authority  to  act  alone  and  cannot  bind  the  principal. 
It  is  undisputed  that  the  plaintiff  procured  the  signature  of  the 
late  president,  W.  L.  Smith,  to  the  manager's  contract  sued  upon 
without  knowledge  or  consent  of  the  auditor,  Walmsley. 

IV 

Plaintiff  Knew  He  was  Dealing  With  an  Agent  and 
Had  the  Duty  to  Ascertain  the  Agent's  Authority  to 
Bind  the  Corporation. 
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It  is  a  cardinal  rule  of  law  that  one  dealing  with  a  person  he 
knows  to  be  an  agent  must  exercise  due  caution  in  ascertaining 
whether  the  agent  is  acting  in  the  scope  of  his  authority  if  he 
wishes  to  bind  the  principal.  In  the  present  case  Held  met  the 
joint  boards  and  he,  Walmsley  and  Mclnerney  were  excused. 
After  the  meeting  Smith  came  out  with  the  written  resolutions 
and  in  Held's  presence  handed  them  to  Mclnerney.  Certainly  he 
could  have  ascertained  if  Smith  had  the  authority  with  one  simple 
question  concerning  the  resolution.  Instead  however,  he  says  he 
took  Smith's  word  for  it.  Smith,  of  course,  cannot  reply  to  that. 
We  could  deduce  from  the  facts  that  Smith  told  him,  Walmsley 
would  have  to  approve  it  finally  but  since  there  was  no  certainty 
of  Held's  accepting  the  employment  that  that  detail  could  await 
Held's  decision.  Even  without  this  deduction,  Held  was  on  notice 
that  Walmsley  had  discussed  many  terms  of  employment  several 
times  but  Walmsley  was  ignored,  but  available,  at  the  time  of  the 
signing. 

The  Arizona  Supreme  Court  has  gone  into  this  question  many 
times  and  we  submit  to  the  court  that  under  the  Arizona  cases 
the  contract  would  not  be  binding  on  the  defendants. 

The  Arizona  Rule  is  set  out  in  the  following  cases: 

Bnttinel  v.  Nygren,  17  Ariz.  491,  154  Pac.  1042. 

"But  where  the  nature  and  extent  of  an  agent's  authority 
is  directly  involved,  it  must  never  be  lost  sight  of;  and  this 
cannot  be  too  strongly  emphasized,  that  it  ultimately  may  be 
established  only  by  tracing  it  to  its  source  in  some  word  or  act 
of  the  alleged  principal.  The  agent  certainly  cannot  confer 
authority  upon  himself,  or  make  himself  agent,  merely  by  acting 
as  such,  or  saying  that  he  is  one  .  .  . 

"The  mere  fact  that  one  is  dealing  with  an  agent,  whether 
the  agency  be  general  or  special,  should  be  a  danger  signal, 
and  like  a  railroad  crossing  suggests  the  duty  to  'stop,  look, 
and  listen,'  and  if  he  would  bind  the  principal  is  bound  to 
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ascertain,  not  only  the  fact  of  agency,  but  the  nature  and  extent 
of  the  authority,  and  in  case  either  is  controverted  the  burden 
of  proof  is  upon  him  to  establish  it  .  .  . 

"Notwithstanding  the  difficulty  in  some  cases  of  ascertaining 
the  extent  of  an  agent's  power,  the  general  rule  is  that  a  person 
dealing  with  an  agent  takes  the  risk.  To  the  objection  that 
no  one  would  be  willing  to  deal  with  an  agent  upon  this  basis 
Chief  Justice  Shaw  said: 

"  'This  objection,  we  think,  is  answered  by  the  consideration, 
that  no  one  is  bound  to  deal  with  the  agent.  Whoever  does  so 
is  admonished  of  the  extent  and  limitation  of  the  agent's 
authority,  and  must,  as  his  own  peril,  ascertain  the  fact,  upon 
which  alone  the  authority  to  bind  the  constituent  depends. 
Under  an  authority  so  peculiar  and  limited,  it  is  not  to  be 
presumed  that  one  would  deal  with  the  agent,  who  had  not 
full  confidence  in  his  honesty  and  veracity,  and  in  the  accuracy 
of  his  books  and  accounts.  To  this  extent,  the  seller  of  the 
goods  trusts  the  agent,  and  if  he  is  deceived  by  him  he  has 
no  right  to  complain  of  the  principal.  It  is  he  himself,  and 
not  the  principal,  who  trusts  the  agent  beyond  the  expressed 
limits  of  the  power;  and  therefore  the  maxim,  that  where  one 
or  two  innocent  persons  must  suffer,  he  who  reposed  con- 
fidence in  the  wrongdoers  must  bear  the  loss,  operates  in  favor 
of  the  constituent,  and  not  in  favor  of  the  seller  of  the  goods.' 
Massey  v.  Beecher,  §  Cush.  (57  Mass.)   511." 

The  ruling  in  Brutinel  v.  Nygren  supra  was  followed  and 
quoted  at  length  in  Litchfield  v.  Green,  43  Arizona  509,  33  P. 
2d  290: 


From  Lois  Grunow  Memorial  Clinic  v.  Davis,  49  Arizona  277, 
66  P.  2d  238,  we  quote  the  following: 

"As  a  corollary  to  these  principles,  it  is  generally  accepted 
that  when  one  deals  with  a  known  agent,  he  must  exercise  due 
caution  in  ascertaining  whether  the  agent  is  acting  within  the 
scope  of  his  authority,  if  he  wishes  to  bind  the  principal  .  .  . 
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"The  test  in  cases  where  implied  authority  is  relied  up  is 
whether,  under  all  the  circumstances  of  the  particular  case,  the 
party  relying  on  such  authority  acted  as  a  reasonable  and 
prudent  man  who  knows  that  he  is  dealing  with  an  agent,  in 
ascertaining  the  extent  of  the  authority  of  that  agent  .  .  . 

"When  an  agent  makes  a  contract  ostensibly  on  behalf  of  a 
disclosed  principal,  without  sufficient  authority  to  do  so,  it 
is  the  agent  and  not  the  principal  who  is  liable  upon  such 
contract,  and  in  the  present  case  plaintiff's  remedy  was  against 
Dr.  Sweek  and  not  as  against  the  defendant  corporation  ..." 

From  Cameron  v.  Lanier,  56  Arizona  400,  108  P.  2d  579,  we 
quote  the  following: 

"The  leading  case  in  this  jurisdiction  on  the  relations  of 
principal  and  agent,  and  the  authority  of  the  latter,  is  that  of 
Brutinel  v.  Nygren,  17  Ariz.  491,  154  P.  1042,  L.R.A.  1918F, 
713,  which  has  been  followed  consistently.  The  rule  may  be 
thus  stated:  A  principal  is  not  responsible  for  a  contract  which 
he  has  neither  directly  nor  indirectly  authorized,  and  when 
one  deals  with  another,  knowing  him  to  be  an  agent,  the 
burden  is  upon  such  person  to  prove  the  authority  of  the  agent 
to  perform  the  act  on  behalf  of  the  principal.  Even  a  general 
agent's  authority  is  limited  to  that  which  is  expressly  conferred, 
broadened  by  the  apparent  authority  upon  which  third  persons 
dealing  with  the  agent  may  rely  to  do  all  acts  within  the  or- 
dinary and  usual  scope  of  the  business  which  the  agent  is 
empowered  to  transact.  Nor  can  an  agency  be  proved  by  the 
acts  or  declarations  of  the  agent  or  a  third  person.  In  other 
words,  one  relying  upon  the  act  of  an  agent  must  prove 
affirmatively  the  authority  of  the  agent  to  perform  the  par- 
ticular act.  This  may  be  done  either  by  showing  direct  authority 
or  that  the  agent  has  the  implied  authority  ..." 

The  rule  announced  in  these  cases  is  set  forth  in  13  American 
Jurisprudence  at  page  872  —  paragraph  891  as  follows: 

"The  general  rule  of  agency  that  a  person  dealing  with  an 
agent  must  use  reasonable  diligence  and  prudence  to  ascertain 
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whether  the  agent  acts  within  the  scope  of  his  powers,  and  is 
therefore  presumed  to  know  the  extent  of  the  agent's  authority, 
is  fully  applicable  to  persons  dealing  with  another  as  the  officer 
or  agent  of  a  corporation.  When,  for  example,  one  deals  with 
an  agent  of  a  corporation  solely  upon  the  latter's  representa- 
tions as  to  his  own  authority,  the  liability  of  the  corporation 
depends  not  on  such  representations,  but  on  the  actual  authority 
conferred  upon  the  agent  in  the  particular  transaction." 

There  certainly  was  no  apparent  authority  on  the  part  of  the 
president  to  employ  Held  for  a  period  beyond  the  terms  of  office 
of  all  directors  and  fix  his  tenure  in  such  manner  as  to  violate 
the  by-law.  Held  knew  the  by-laws  provided  that  the  boards 
could  discharge  any  officer  or  employee  "at  pleasure"  and  that 
a  manager  if  appointed  should  hold  office  "at  the  pleasure"  of 
the  boards. 

Much  less  did  the  board  represent  or  hold  out  to  Held  that 
Smith  was  authorized  to  make  the  contract  in  question.  The  in- 
formation that  Held  depended  upon,  according  to  his  own  testi- 
mony, was  solely  what  Smith  told  him  as  to  his  authority;  and  as 
was  held  in  Brutinel  v.  Nygren,  supra,  the  nature  and  extent  of 
an  agent's  authority  must  ultimately  be  established  only  by 
tracing  it  to  its  source  in  some  word  or  act  of  the  principal,  as 
the  agent  cannot  confer  authority  upon  himself  merely  by  saying 
that  he  has  authority  and  assuming  to  exercise  it.  The  rule  that 
secret  instructions  do  not  bind  third  parties  dealing  with  a  corpor- 
ation in  good  faith,  applies  only  where  there  was  apparent  au- 
thority traceable  to  the  principal  which  justified  reliance  thereon 
by  the  third  party  and  deceived  him. 

It  is  absurd  to  say  that  Smith  had  apparent  authority  to  violate 
the  by-laws,  or  that  Held  was  justified  in  believing  that  Smith 
could  bind  the  corporation  in  violation  of  its  by-laws.  Held  was 
present  when  Smith  gave  to  Mrs.  Mclnerney,  the  assistant  secretary 
who  kept  the  minutes,  the  form  of  resolution  which  the  boards 
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had  passed,  and  if  he  didn't  actually  know  its  tenor,  to  say  the 
least  he  was  put  on  inquiry  as  to  what  Smith's  actual  authority  was. 

The  simplest  inquiry  on  his  part  to  see  this  resolution  would  have 
shown  him  that  the  boards  were  relying  upon  the  combined 
experiences,  judgment,  discretion  and  ability  of  both  Smith  and 
Walmsley  to  formulate  the  contract  and  that  Smith  alone  had  no 
authority  to  do  so. 

A  fair  statement  of  the  rule  relative  to  apparent  authority  is 
that  there  is  apparent  authority  in  an  agent  to  do  acts  which  such 
agent  would  ordinarily  be  expected  to  perform  in  the  usual  course 
of  business  of  his  principal,  or  which  such  agent  has  performed 
in  the  past  with  the  acquiescence  of  the  principal  in  such  manner 
as  to  lead  third  parties  to  believe  that  he  has  authority  to  do  them. 
Such  extraordinary  acts,  never  performed  by  the  agent  before,  as 
violating  the  by-laws  or  trying  to  amend  them  by  implication  cer- 
tainly cannot  be  said  to  have  been  done  under  apparent  authority. 

In  the  case  of  Lois  Grunow  Memorial  Clinic  v.  Davis  supra,  it 
was  held  that  when  a  person  deals  with  a  known  agent  he  must 
exercise  due  caution  in  ascertaining  whether  the  agent  is  acting 
within  the  scope  of  his  authority  if  he  wishes  to  bind  the  principal 
and  that  an  officer  who  occupied  a  position  analagous  to  that  of 
general  manager  had  implied  authority  to  bind  the  corporation 
to  the  extent  that  such  a  general  manager  ordinarily  had  authority. 
From  the  opinion  in  this  case  the  following  statement  of  the  rule 
is  quoted: 

"It  is  true  that  a  corporation  can  act  only  by  its  agents, 
and  the  presumption  is  that  an  act  pertaining  to  its  ordinary 
business,  when  performed  by  its  president,  secretary,  or  general 
manager,  is  legally  done,  and  is  binding  upon  the  corpor- 
ation, yet  no  such  presumption  prevails  when  the  act  done  by 
such  officers  does  not  fall  within  the  scope  of  the  powers  con- 
ferred upon  and  usually  exercised  by  them  as  part  of  the  or- 
dinary business  of  the  corporation."  (Italics  ours). 
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To  say  that  the  making  by  the  president  of  this  extraordinary 
contract  turning  over  to  Held  the  exclusive  power  to  discharge 
all  employees  of  large  organizations  that  had  been  built  up  over 
a  period  of  years,  and  to  entrench  him  in  that  power  beyond  the 
control  of  the  directors  in  violation  of  the  by-laws,  not  only  during 
the  terms  of  the  present  officers  but  for  considerable  time  after 
their  terms  had  expired,  fell  within  the  scope  of  the  powers  con- 
ferred upon  and  usually  exercised  by  the  president  as  a  part  of 
the  ordinary  business  of  the  corporations,  would  reach  the  height 
of  absurdity. 


THE  BOARDS  OF  DIRECTORS  OF  THE  DEFENDANT 
CORPORATIONS  DID  NOT  RATIFY  THE  CONTRACT. 

We  believe,  without  fear  of  contradiction,  we  can  state  that 
a  corporation  cannot  ratify  a  contract  it  could  not  have  entered 
into  at  its  inception.  Farmers  Co-op  Exchange  Co.  vs.  Fidelity 
&  Deposit  Co.,  182  NW  1008,  1010,  149  Minn.  171.  Also  that 
there  can  be  no  ratification  of  an  unauthorized  act  of  an  agent 
without  full  knowledge  of  the  act  by  the  principal.  Monaghan 
vs.  Barnes,  48  Arizona  213,  61P2  158. 

As  to  the  first  point  above  mentioned  we  submit  that  our 
arguments  I  and  II  amply  show  the  corporation  could  not  have 
entered  into  a  three-year  contract  with  Held. 

As  to  the  second  point  we  cite  the  following  evidence  from  Di- 
rector I.  F.  Collier: 

"Q.  You  had  never  taken  a  look  at  the  contract  prior  to 
that  time? 

"A.  Didn't  know  there  was  one  existing. 
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"Q.  What  did  you  think  the  meeting  was  for  at  the  time  Mr. 
Smith  and  Mr.  Wahmsley  were  delegated  to  negotiate  with 
him? 

"A.  We  had  never  had  a  contract  with  a  manager. 

"Q.  I  know,  but  what  were  you  delegating  them  to  do?  What 
did  you  think  you  were  doing  when  you  were  delegating  them? 

"A.  To  make  an  agreement  with  Mr.  Held. 

"Q.  Then  you  just  didn't  think  it  would  be  put  to  writing,  is 
that  what  you  meant  to  say? 

"A.  That  is  right. 

"Q.  You  had  never  inquired  about  it? 

"A.  No." 

(R218). 

Actually  the  plaintiff  below  indicated  he  did  not  rely  on  ratif- 
ication although  he  believed  k  did  exist.  It  could  only  exist  if 
the  following  points  were  all  in  favor  of  the  plaintiff: 

1.  That  the  Statutes  of  Arizona  relating  to  the  defendant, 
and  the  by-laws  of  the  corporation,  could  be  over-ridden  by  the 
contract. 

2.  The  Board  of  Directors  could  make  a  contract  which  would 
tie  the  hands  of  future  boards  to  the  possible  detriment  of  its 
members. 

3.  That  the  by-laws  could  be  and  were  amended  by  implication 
in  contravention  of  the  Statute  of  Arizona  and  at  a  special  meet- 
ing not  called  for  that  purpose. 
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As  far  as  notice  of  facts  to  the  Board  were  concerned  Held 
testified  as  follows: 

"Q.  Did  you  ever  after  you  came  to  work  here  on  April  1 
discuss  with  any  of  the  members  of  the  Board  of  Directors 
the  fact  that  there  was  a  contract  that  you  claimed  under 
that  was  signed  by  Mr.  Smith  alone? 

"A.  No  sir,  I  didn't. 

Q.  And  did  you  discuss  that  subject  with  Mr.  Wahmsley? 

"A.  No  sir,  I  assumed  that  was  settled  when  we  signed  the 
contract  (80). 

"Q.  And  then  you  say  the  first  intimation  that  you  heard 
that  the  contract  was  questioned  or  the  legality  of  it  was  in 
that  telegram  that  was  sent  to  you  by  Mr.  Essley  under  date 
of  May  27,  which  I  see  is  Plaintiff's  Exhibit  2  in  evidence. 

"A.  Yes  sir. 

"Q.  And  Mr.  Essley  was  the  new  president  that  had  been 
elected  after  Mr.  Smith  died? 

"A.  That  is  right. 

"Q.  Now,  between  the  time  when  the  contract  was  signed 
by  Mr.  Smith  on  March  7,  1952,  and  the  time  of  sending 
this  wire,  this  telegram,  Plaintiff's  Exhibit  2  of  May  27,  be- 
tween those  dates  did  you  discuss  with  any  of  the  members 
of  the  Board  of  Directors  the  matter  of  how  your  contract 
was  signed  or  who  had  signed  it? 


"A.  No,  I  do  not  recall  that  I  did. 
(R115) 

Witness,  D.  O.  Essley,  now  President,  testified  it  was  only  a 
little  while  before  the  May  27th,  1952  meeting  that  he  learned 
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Walmsley  had  not  been  consulted  about  the  execution  of  the 
agreement  (R  201,  202).  Director  Emil  Rovey  testified  he  never 
read  the  contract  and  it  was  not  until  the  "last  meeting"  the  facts 
about  it  were  brought  out.  (R  223).  Likewise,  Director  Ralph 
Ashby  did  not  know  Walmsley  had  not  been  consulted  until  the 
May  27  th  meeting,  (R  229.)  Therefore  the  evidence  does  show 
that  the  defendant  did  not  have  full  knowledge  of  the  unauthor- 
ized act  of  Smith  until  at  or  shortly  before  they  notified  Held  that 
the  legality  of  his  contract  was  questioned. 

We  submit  that  under  the  facts  there  was  no  ratification  of 
the  contract  by  the  defendant. 


VI 


THE   PLAINTIFF'S   CONTRACT   VIOLATES   THE   STA- 
TUTE OF  FRAUDS  AND  IS  THEREFORE  VOID. 


It  would  appear  that  plaintiff  is  precluded  from  maintaining 
an  action  upon  this  manager's  contract  by  the  Arizona  Statute  of 
Frauds,  being  Section  58-101  A.C.A.,  1939-  This  statute  provides 
that  "No  action  shall  be  brought  in  any  court  in  the  following 
cases,  unless  the  promise  or  agreement  upon  which  such  action 
shall  be  brought,  or  some  memorandum  thereof,  shall  be  in  writ- 
ing and  signed  by  the  parties  to  be  charged  therewith,  or  by  some 
person  by  him  thereunto  lawfully  authorized:  *  *  *  *  5. 
Upon  an  agreement  which  is  not  to  be  performed  within  the  space 
of  one  year  from  the  making  thereof."  (Italics  ours).  Since  the 
agreement  was  not  to  be  performed  within  the  space  of  one  year 
it  had  to  be  in  writing  signed  by  someone  lawfully  authorized  to 
sign  it.  Since  W.  L.  Smith,  acting  alone,  was  not  authorized  to 
sign  it,  his  act  was  void,  did  not  bind  either  defendant,  and  did  not 
satisfy  the  statute  of  frauds.  An  act  done  by  only  one  of  two  joint 
agents  is  void  as  against  the  principal.  Egner  v.  State  Realty  Co. 
supra. 
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There  Was  Complete  Failure  of  Performance  Under 
the  Contract  by  the  Plaintiff  Which  Would  Render 
Termination  of  the  Contract,  Even  if  Valid,  Justifiable. 

Inasmuch  as  there  is  not  presented  any  acts  of  malfeasance 
against  the  plaintiff  all  of  the  evidence  in  support  of  this  propo- 
sition is  in  the  nature  of  observation  and  opinions  of  the  Directors 
and  certain  employees.  The  one  common  complaint  was  that  he 
was  not  spending  enough  time  on  the  job. 

The  evidence,  we  submit,  is  clear  that  he  spent  very  little  time 
at  the  office  of  the  company. 

Department  heads  could  not  find  him  in  when  they  wanted  to 
confer  with  him.  In  explanation  of  why  he  was  so  seldom  at  the 
office  or  plant,  he  claimed  that  he  was  doing  his  duty  as  manager 
on  certain  field  trips  and  other  trips  out  of  the  office.  But  the 
only  outside  trips  that  could  be  accounted  for  as  on  company 
business  amounted  to  some  ten  days  out  of  the  2Vi  months  that 
he  was  there. 

It  became  manifest  to  all  the  directors,  except  Knox  who  was 
seldom  at  the  office  or  plants,  that  Held  was  not  paying  enough 
attention  to  the  job,  that  his  lack  of  proper  attention  would  tend 
to  disrupt  large  organizations  and  injure  the  morale  of  their  em- 
ployees, and  that  for  the  welfare  of  the  defendant  corporations  it 
was  necessary  to  get  rid  of  him.  This  situation  was  shown  by  the 
testimony  of  the  new  president  Essley  and  by  the  other  directors 
who  testified,  as  well  as  that  of  such  heads  of  departments  as  Joe 
Huron,  Paul  Hunt,  Everett  Barber,  and  Harvey  Sims,  and  such 
other  employees  as  the  telephone  switchboard  operator  and  the 
bookkeeper. 

Why  should  all  the  members  of  the  Board  of  United  Producers 
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and  Consumers  Cooperative  and  all  the  members  except  one  of 
Southwest  Cooperative  Wholesale  want  to  get  rid  of  this  manager 
whom  they  had  been  in  favor  of  employing  only  about  2Vl 
months  before?  They  had  no  motive  in  the  form  of  personal  gain. 
There  certainly  is  some  explanation  of  their  attitude.  The  explan- 
ation is,  we  submit,  that  Held  was  simply  not  attending  to  the 
job  in  a  reasonable  manner  or  doing  the  work  embraced  in  the 
term  "general  manager." 


VIII 


The  Damages,  if  any,  Should  not  Include  Percentage 
of  "Net  Margin"  when  Contract  Called  for  Percentage 
of  "Net  Income." 

The  term  "net  margin"  and  "net  income"  in  parlance  of  Co- 
operatives is  as  easily  distinguishable  to  people  in  that  business  as 
black  and  white  is  to  the  ordinary  person.  Held  had  worked  for 
and  with  Co-operatives  for  years — certainly  he  knew  the  distinc- 
tion. Yet  in  the  face  of  this  the  District  Court  determined  net 
income  to  mean  net  margin  which  we  submit  is  clearly  error. 
Before  going  further,  we  want  to  reiterate  that  Held  did  the  dic- 
tating (R  286  -  R  335 )  of  the  contract  that  was  signed  by  Smith. 

The  portion  of  the  contract  applicable  reads  as  follows: 

"Compensation  for  the  second  and  third  years  of  this  three 
year  agreement  shall  be  at  the  rate  of  $10,000.00  per  annum 
plus  two  (2%)  per  cent  of  the  net  income  of  Company." 

Thus  the  familiar  rule  of  construction  of  contract  should  apply: 
i.e.  more  strictly  against  the  person  who  prepares  the  wording. 
We  see  no  ambiguity  in  the  phrase  "net  income".  Thus,  if  dam- 
ages are  allowed,  certainly  the  substitution  of  "net  margin"  for 
"net  income"  would  have  the  effect  of  making  a  new  agreement 
for  the  parties. 
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Each  of  the  defendant  corporations  is  a  nonprofit  corporation, 
as  is  expressly  provided  in  Article  II  of  the  Articles  of  Incorpor- 
ation of  Southwest  Cooperative  Wholesale  and  in  the  last  para- 
graph of  Article  II  of  the  Articles  of  Incorporation  of  United 
Producers  and  Consumers  Cooperative.  Accordingly,  any  margin 
collected  by  either  corporation  could  not  inure  as  a  profit  to  that 
corporation.  Even  the  "net  income"  of  the  United  Producers  and 
Consumers  Cooperative,  which  was  the  profit  obtained  from  non- 
member  customers,  was  not  retained  by  the  company  but  was 
divided  among  the  members.  The  evidence  shows  that  the  com- 
pany pays  income  tax  only  on  this  "net  income",  and  the  only 
net  income  shown  in  the  evidence  was  for  the  year  1952,  and  was 
in  the  sum  of  $21,760.50. 

It  is  true  that  there  was  no  net  income  for  Southwest  Cooper- 
ative Wholesale,  but  the  only  percentage  provided  was  on  the 
"net  income"  of  the  two  companies,  and  that  item  for  the  year 
shown  was  the  aforesaid  total  amount  of  $21,760.50.  Two  per 
cent  of  that  amount  is  $435.21,  and  that  would  be  the  only 
amount  which  Held  could  claim  under  the  contract  which  he 
signed  and  which,  according  to  the  testimony  of  Pauline  Mc- 
Inerney,  he  himself  dictated,  even  if  he  was  wrongfully  discharged. 

It  is  true  that  "net  margin"  had  been  discussed  with  Walmsley 
but  Walmsley  was  not  called  upon  to  approve  or  execute  the 
contract.  (R  194).  It  does  not  seem  that  now  Held  could  cor- 
rectly contend  we  should  use  "net  margin"  merely  because  he  dis- 
cussed it  previously  any  more  than  we  could  say  the  annual  salary 
should  be  $8,000  merely  because  it  was  previously  discussed.  (R 
185).  The  defendants  were  not  by  law  or  otherwise  precluded 
from  dealing  with  non-members,  that  business  could  have  been 
developed  by  Held.  It  appears  to  us  that  the  plaintiff  completely 
overlooks  many  of  the  cardinal  rules  of  construction  of  contract 
when  he  insists  the  contract  was  valid  but  even  goes  further  than 
normal  reason  when  he  asks  the  Court  to  change  the  wording  of 
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the  contract  to  suit  his  theory  of  damages,  when  the  complaint 
does  not  ask  for  a  reformation  of  the  contract. 

CONCLUSION 

The  judgment  of  the  District  Court  should  be  vacated  and  re- 
versed with  direction  to  enter  judgment  for  the  defendant  as 
prayed. 

Respectfully  submitted 
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STATEMENT  OF  CASE 

Although  the  two  corporate  defendants  are  separate  non- 
profit corporations,  they  are,  for  operating  purposes,  almost 
dentical.  The  Southwest  Co-Operative  Wholesale,  is  a 
corporation,  the  principal  customer  of  which  is  the  United 
Producers  and  Consumers  Co-operative  (TE  144).  The 
[Jnited  Producers  and  Consumers  Co-Operative  in  turn  sells 
:o  retail  customers.    The  personnel  operating  the  two  are 
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the  same;  the  location  of  their  offices  is  the  same;  several 
of  the  incorporators  of  each  are  the  same;  and  several  of 
the  officers  and  directors,  including  the  president,  are  like- 
wise the  same.  Both  of  them,  however,  were  not,  as  stated 
in  the  Appellants'  Brief,  organized  in  accordance  with 
Chapter  49,  Article  7,  Arizona  Code  Annotated,  1939,  which 
is  the  Chapter  entitled  "Cooperative  Marketing".  The 
United  was  organized  pursuant  to  this  chapter  and  it  is 
so  stated  in  the  preamble.  The  Southwest  was  not,  and 
could  not  be,  because  it  is  a  stock  corporation,  which  a 
cooperative  marketing  corporation  may  not  be  under  the 
Arizona  Code  (Section  49-701,  Arizona  Code  Annotated, 
1939).  The  Southwest  was  organized  under  the  general 
incorporation  laws. 

In  December,  1951,  the  two  corporations  were  badly  in 
need  of  a  General  Manager.  At  that  time  one  of  the  direc- 
tors wrote  a  letter  to  Ralph  Held,  the  plaintiff,  in  Des 
Moines,  Iowa,  where  he  was  a  co-op  executive,  seeking  to 
find  a  manager  (TR  5S).  In  January,  1952,  the  same  direc- 
tor arranged  a  meeting  in  Chicago  between  Plaintiff  and 
Mr.  Walter  Smith,  President  of  both  corporations,  and 
Mr.  Lewis  Walmsley,  auditor  for  both  corporations  (TR 
59).  The  Defendants'  representatives  were  sufficiently  im- 
pressed with  the  Plaintiff  that  as  a  result  of  the  meeting 
Mr.  Smith  offered  to  pay  the  expenses  of  the  plaintiff  if 
he  would  go  to  Phoenix  and  look  the  situation  over.  The 
plaintiff  did  so  and  spent  two  days  in  Phoenix  being  enter- 
tained by  members  of  the  defendants'  organizations  and 
consulting,  advising  and  inspecting  (TR  62-64).  Plaintiff  at 
that  time  told  Mr.  Smith  he  was  not  interested  in  any  offer 
to  become  manager  (TR  65).  Later  in  February,  L952,  Mr. 
Smith  telephoned  the  plaintiff  in  Des  Moines  and  again 
importuned  him  to  go  to  Phoenix.  At  that  time  the  plaintiff 
told  Mr.  Smith  he  was  practically  committed  to  accept  a 
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position  in  St.  Louis,  bul  Smith  insisted  and  again  offered 
to  pay  plaintiff's  expenses  to  go  to  Phoenix  and  take  a 
lecond  look  at  defendants'  proposition  (TK  66).  Plaintiff 
finally  agreed  to  do  so  and  again  spenl  a  couple  of  days 
in  Phoenix.  lie  was  met  by  Mr.  Smith  and  taken  to  a 
luncheon  attended  by  a  number  of  the  directors.  Later 
hat  afternoon  lie  attended  a  formal  meeting  of  the  corn- 
lined  boards  of  directors  of  both  corporations  and  inter- 
viewed them  and  was  interviewed.  At  that  time  he  told 
;he  directors  that  he  would  not  consider  employment  for 
ess  than  a  three  year  term  (TE  68).  Following  the  inter- 
view plaintiff  was  excused  and  the  boards  considered  the 
natter.  Mr.  Smith,  the  President,  then  came  out  and  told 
plaintiff  the  hoards  had  given  him  authority  to  employ 
;he  plaintiff  (Til  69).  Smith  arranged  a  dinner  engage- 
nent  for  plaintiff  with  Mr.  Walmsley,  the  auditor,  on  the 
same  evening,  during  which  the  employment  terms  were 
farther  discussed.  The  following  afternoon  a  written  con- 
Tact  was  dictated  by  plaintiff  and  Smith  together  and 
prepared  in  triplicate  (TR  72;  108).  Smith  signed  two 
copies  and  gave  them  to  plaintiff  who  stated  he  would  con- 
sider this  offer  and  the  St.  Louis  offer  further  and  let  Mr. 
Smith  know  his  decision.  On  March  20,  1952,  Smith  again 
elephoned  the  plaintiff  in  Des  Moines  to  learn  what  the 
plaintiff's  decision  had  been  and  at  that  time  the  plaintiff 
:old  Smith  he  would  accept,  and  would  place  the  signed 
contract  in  the  mail  (TP  74).  He  did  so  and  the  contract 
vas  received.  President  Smith  died  suddenly  on  March  25, 
L952  and  the  plaintiff  went  to  Phoenix  and  assumed  man- 
agership of  both  corporations  on  April  1,  L952.  He  devoted 
ill  of  his  time  to  the  business  of  the  two  corporations  and 
ittended  all  of  the  meetings  of  the  boards  of  directors,  of 
which  there  were  three  or  four,  prior  to  the  time  the  present 
lifficulty  arose. 


4 
On  May  27,  1952,  while  the  plaintiff  was  in  Des  Moines 
to  bring  his  family  to  Phoenix  after  having  sold  his  house 
there,  he  received  a  telegram  from  D.  0.  Essley,  the  new 
president,  questioning  the  legality  of  his  contract.  This  was 
the  first  suggestion  he  had  received  that  anything  was 
wrong.  He  returned  to  Phoenix  to  confer  with  the  boards 
and  later  learned  that  the  claimed  illegality  was  that  the 
boards'  resolution  authorizing  his  employment  had  stated 
the  boards  had  authorized  Smith  and  Walmsley  to  work 
out  the  terms  of  his  employment  and  Walmsley  had  stated 
he  had  not  been  consulted  by  Smith.  No  notice  was  ever  given 
the  plaintiff  that  such  was  the  tenor  of  the  resolution  or  that 
Smith  did  not  have  complete  authority  (TR  352).  The  plain- 
tiff's contract  was  formally  terminated  on  June  20,  1952, 
and  he  was  so  notified.  This  action  ensued. 

ARGUMENT 
I. 
A  Manager's  Contract  for  a  Three  Year  Term  Is  Not  Prohibited  by 
the  By-Laws  of  the  Defendant  Corporations. 

It  is  to  be  noted  that  the  By-Laws  of  neither  corporation 
say  that  the  Board  is  "prohibited"  from  employing  a  man- 
ager for  a  definite  term  even  though  Appellants'  First 
Proposition  of  Law  is  thus  stated.  The  By-Laws  of  both 
corporations  do  state  that  the  board  of  directors  shall  have 
power  to  appoint  a  manager,  "who  shall  hold  office  at  the 
pleasure  of  and  upon  terms  and  conditions  fixed  by  the 
Board."  The  By-laws  of  United,  however,  also  contain  a 
provision  which  refers  to  both  appointive  and  elected  offices 
and  states : 

"Article  VIII,  Sec.  3.  The  compensation  and  tenure 
of  office  of  all  offices  shall  be  fixed  by  the  Board  of 
Directors." 
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It  is  therefore  concluded  by  Appellants  that  the  provision 
for  holding  office  "at  the  pleasure"  of  the  board  gives  the 
board  the  power  to  arbitrarily  discharge  a  manager  em- 
ployed by  a  written  contract  for  a  term  of  three  years.  Let 
us  examine  the  argument  in  the  light  of  the  Facts  as  they 
are  shown  to  have  existed.  When  Mr.  Held  met  with  the 
directors  of  the  two  corporations  on  March  6,  L952  he  had 
gone  to  Phoenix  at  their  express  imitation  and  expense 
to  consider  the  managership.  It  was  the  second  trip  he  had 
made  at  the  defendant  corporations'  invitation  and  expense, 
the  offer  to  negotiate  having  been  turned  down  by  plaintiff 
on  the  first  occasion.  The  President  of  both  corporations 
had  personally  negotiated  with  him  on  several  previous 
occasions  and  this  instance.  Several  members  of  the  boards 
had  met  with  him  and  talked  with  him  on  the  very  day 
of  the  formal  meeting.  They  knew  he  was  there  for  the 
purpose  of  discussing  an  employment  contract.  The  mem- 
bers of  the  boards  knew  that  their  By-Laws  provided  that 
they  had  the  power  to  employ  a  manager  "at  their  pleasure." 
Mr.  Held,  the  prospective  manager,  said  to  them  at  that 
meeting  (TR  68) : 

"Q.  What  discussion  did  you  have  at  that  meeting 
with  the  members  of  the  Board?  Did  they  make  any 
inquiries  of  you,  and  tell  the  Court  what  those  were? 
A.  Yes,  they  invited  me  into  the  meeting  and  asked 
me  to  relate  my  business  experience  which  I  had,  which 
covered  the  period  of  management  of  the  two  co- 
operatives back  in  Iowa  which  I  had  previously  man- 
aged and  I  think  I  went  back  to  the  time  that  I  grad- 
uated from  Iowa  State  College  and  spent  4  years  as  a 
county  agricultural  agent  in  one  of  the  northwest  Iowa 
counties  and  then  spent  4  years  as  a  farm  loan  repre- 
sentative for  the  farm  loan  division  of  the  Aetna  Life 
Insurance  Company,  after  which  I  spent  all  of  my 
time  in  co-operative  management. 
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I  believe  I  also  told  them  that  while  I  was  here 
interested  in  their  proposition  that  I  was  tentatively 
committed,  at  least  I  felt  that  I  was,  on  a  job  in  St. 
Louis  with  a  corporation  with  which  I  had  been  familiar 
for  some  time,  and  that  they  were  offering  me  a  job 
at  $10,000  per  year  and  that  under  the  circumstances 
I  couldn't  consider  coming  out  here  for  less  than  a  3 
year  term. 

Q.  Did  any  of  the  members  of  the  Board  of  (20) 
Directors  make  any  objection  to  your  statement  that 
.you  wouldn't  consider  coming  out  here  for  anything  less 
than  a  3-year  term? 

A.     Not  that  I  was  aware  of. 

Q.     Did  any  of  them  say  anything  at  that  time? 

A.     No,  sir." 

The  members  of  the  Board  thereupon  retired  to  executive 
session  and  authorized  the  negotiation  of  a  contract  of  em- 
ployment after  discussion  of  a  three  year  term  with  no 
objections  having  been  made,  and  such  a  contract  was 
actually  executed  (TR  146).  Can  it  not  fairly  be  said  that 
the  three  year  term  did  in  fact  represent  their  pleasure? 
It  is,  of  course,  true  that  had  the  plaintiff  accepted  employ- 
ment without  a  definite  term  he  would  have  been  subject 
to  arbitrary  discharge  "at  their  pleasure",  but  when  the 
period  of  employment  was  discussed  in  advance  and  a  formal 
contract  was  thereafter  executed  in  accordance  with  that 
discussion  and  the  plaintiff  worked  under  it  with  the  knowl- 
edge and  acquiescence  of  the  boards,  it  would  appear  basic 
honesty  would  require  its  legal  approval  unless  overpower- 
ing reasons  compelled  its  rejection. 

Upon  authority,  appellants  have  cited  cases  from  several 
jurisdictions  apparently  sustaining  the  right  to  discharge 
an  officer  notwithstanding  a  definite  term.  The  cases  cited 
at  pages  17-18  of  Appellants'  Brief  are  principally  from 
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i'\v  Jersey,  West  Virginia  and  Washington.  In  cadi  of 
lose  cases  the  deciding  factor  was  a  state  statute.  Arizona 
as  no  similar  statute  as  Appellants  concede  on  page  24  of 
ieir  brief.  The  Federal  case  cited  (  Wright  v.  Warren  Bros. 
o.,  204  Fed.  231)  was  one  which  arose  in  West  Virginia 
ad  was  likewise  based  upon  a  West  Virginia  statute.  The 
>wa  case  cited  on  page  L8  (Selley  v.  American  Lubricator 
o.,  119  Iowa  591,  93  NW  590)  was  a  case  of  discharge  for 
rase  and  thus  not  in  point.  The  New  York  case  (Douglass 
Merchants  In*.  Co.,  118  X.Y.  484,  23  NE  806)  was  one 
here  the  plaintiff  had  been  an  employee  of  a  corporation 
>r  some  2S  years  and  there  was  no  special  contract  as  to 
Tin  of  service.  The  court  stated  that  the  "at  the  pleasure" 
rovision  of  the  By-Laws  constituted  a  "reserved  right  of 
irmination"  at  the  time  the  plaintiff  was  employed.  The 
mrt  further  indicated  that  where  there  was  a  special  con- 
tact of  employment  the  case  might  be  different.  The  Court 
pproved  an  earlier  Superior  Court  case  holding  to  the 
mtra  and  establishing  liability  of  the  corporation  where 
lere  was  a  special  contract  and  stated  at  page  SOT : 

"It  may  be  assumed,  for  the  purposes  of  the  question, 
that  this  is  within  the  power  of  the  board,  which  creates 
the  by-laws,  and  that  when  it  appears  that  a  special 
contract  is  made  by  such  board,  in  terms  which  indi- 
cate an  intent  of  the  parties  to  exclude  from  it  the 
operation  of  the  by-laws  having  relation  to  the  right 
of  terminating  service,  such  contract  of  employment 
may  not  be  subject  to  it." 

The  court  thereafter  continued  and  stated  at  page  807: 
"But  here  was  no  special  contract  which  indicated 
any  purpose  to  abridge  the  right  of  removal  at  pleasure 
given  by  the  by-law,  which  entered  into  the  contract  of 
employment,  and  subject  to  which  the  plaintiff  went 
into,  and  continued  in,  the  defendant's  service  until 
this  reserved  power  was  exercised." 
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It  is  respectfully  submitted  that  the  cases  relied  upon  by 
Appellants  do  not  represent  the  best  of  the  law  either  upon 
principle  or  upon  authority.  In  Fletcher,  Cyclopedia  of  Cor- 
porations (Permanent  Edition)  Volume  2  of  the  1954 
Kevised  Volume,  the  author  discusses  this  problem  and  con- 
cludes : 

"*  *  *  on  the  other  hand,  the  trend  of  recent  authority 
seems  to  be  in  favor  of  recognizing  liability  on  the 
part  of  the  corporation."  (Para.  355,  page  158.) 

In  19  C.J.S.  Par.  738  (3)  page  72,  it  is  stated: 

"An  agent  employed  under  a  contract  fixing  no  stated 
term  of  employment  may  be  removed  even  in  the 
absence  of  any  by-law  so  providing ;  but  a  corporation 
cannot,  without  cause,  discharge  or  remove  an  agent  in 
violation  of  a  contract  under  which  he  is  employed  for 
a  definite  period  without  becoming  liable  for  damages, 
despite  a  statute  or  by-law  permitting  the  removal  of 
agents  at  the  pleasure  of  the  board.  *  *  *"  (Emphasis 
added.) 

Later  New  York  cases  have  held  that  despite  a  by-law  and 
even  in  the  face  of  a  state  statute,  which  gives  the  directors 
the  power  to  remove  an  officer,  agent  or  employee  "at  pleas- 
ure" (Sec.  60,  N.  Y.  Stock  Corp.  Law)  this  right  of  removal 
is  subject  to  liability  for  damages  if  wrongfully  exercised 
where  there  is  a  special  contract. 

See :  Cuppy  v.  Stollwerck  Bros.,  216  N.  Y.  591,  111 

NE  249  (1916); 
In  Re:  Paramount  Publix  Corporation,  90  Fed.  2d 
441-444  (2nd  Cir.  1937). 

In  the  latter  ease,  which  was  an  appeal  from  the  District 
Court  of  the  United  States  for  the  Southern  District  of 
New  York,  the  question  was  one  of  the  validity  of  an  employ- 
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menl  contract  for  three  years  in  view  of  the  New  York  stat- 
ute, providing  in  part: 

"The  Directors  may  require  any  such  officer,  agent  or 
employee  to  give  security  for  the  faithful  performance 
of  his  duties,  and  may  remove  him  at  pleasure."  (Sec. 
60,  X.  V.  Stock  Corp.  Law.) 

Judge  Swan  pointed  out  thai  the  District  Court  had  held 
that  a  corporation  is  liable  in  damages  for  discharging  an 
employee  without  cause  prior  to  the  termination  of  his  con- 
tract even  under  this  statute  and  concluded  (Page  433) : 

"The  consequences  of  accepting  the  opposite  view 
are  startling.  It  would  mean  that  no  New  York  stock 
corporation  could  make  a  binding  contract  of  employ- 
ment for  a  definite  term;  all  officers,  agents  and 
employees  would  be  dischargeable  at  will  without  liabil- 
ity on  the  part  of  the  corporation,  and  it  would  follow 
that  any  of  them  could  leave  at  will  without  incurring 
liability  on  their  part,  no  matter  how  essential  their 
services  might  be  to  the  interests  of  the  corporation. 
The  announcement  of  such  a  doctrine  would  certainly 
cause  surprise  and  consternation  to  the  business  world, 
for  the  statute  lias  stood  on  the  books  since  1890  with- 
out any  court  decision  to  that  effect  and  it  is  common 
knowledge  that  many  contracts  of  term  employment 
have  been  made  by  New  York  corporations  on  the 
assumption  of  their  validity." 

Judge  Swan  then  analyzed  the  New  York  cases  and  also 
considered  the  cases  from  West  Virginia  and  Washington 
and  stated  (Page  445) : 

"There  w^ould  seem  to  be  no  more  reason  to  hold  that 
section  60  was  intended  to  relieve  the  corporation  from 
the  obligation  to  pay  damages  for  breach  of  contract 
than  to  construe  in  that  way  a  by-law  empowering  the 
directors  to  remove  an  officer  at  pleasure.  Such  a  by- 
law came  before  the  Court  of  Appeals  in  Cuppy  v. 
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Stollwerck  Bros.,  216  N.  Y.  591,  at  page  597,  111  N.E. 
249,  250,  where  the  court  said : 

"  'The  power  to  remove  him  from  the  office  to  which 
he  had  been  elected  did  not  carry  with  it  the  right  to 
discharge  him  from  the  employment  of  the  defendant  in 
view  of  the  special  contract  for  a  fixed  term  under 
which  he  was  employed'  ". 

Appellee  respectfully  submits  that  the  decision  of  this 
distinguished  court  is  entirely  sound. 

Cases  which  have  held  that  a  corporation  is  liable  for 
wrongful  discharge  despite  a  provision  in  their  by-laws 
similar  to  those  under  consideration  here  are  as  follows : 

Realty  Acceptance  Corporation  v.  Montgomery,  51 

Fed.  2d  636,  639  (3rd  Cir.  1930) ; 
Hill  v.  American  Cooperative  Assoc,  195  La.  590; 

197  So.  241  (1940) ; 
Nelson  v.  James  Nelson  &  Sons,  2  KB  471  (1913) ; 
Trustees  v.  Shaffer,  63  111.  243. 

In  the  latter  cases  the  courts  have  pointed  out  that  by- 
laws are  nothing  more  than  rules  of  conduct  adopted  by  the 
directors  or  the  members  themselves  for  the  efficient  han- 
dling of  the  business  affairs  of  the  corporation  and  are 
subject  to  amendment.  Where  the  board  either  directly  or 
through  its  duly  authorized  agent  enters  into  a  contract 
for  a  definite  term  it  cannot  escape  responsibility  for  this 
contract  and  repudiate  it  by  taking  refuge  behind  a  by-law 
which  the  corporation  could  have  amended  or  modified. 

The  by-laws  of  both  of  the  defendant  corporations  are 
subject  to  amendment. 

The  by-laws  of  United  Producers  and  Consumers  Co- 
operative are  as  follows : 

"Article  XIV.  *  *  *  The  By-laws  may  be  amended, 
altered  or  repealed  by  the  Board  of  Directors  at  any 
regular  or  special  meeting." 
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The  By-laws  of  Southwest  Co-Operative  Wholesale  are  as 
follows  : 

"Article  VIII.  Amendments.  These  by-laws  maybe 
amended  by  the  majority  vote  of  the  directors  of  the 
corporation  at  any  meeting  called  for  that  purpose 
except  as  limited  in  the  Articles  of  Incorporation  or 
by  law." 

Appellants  argue  there  is  some  statutory  restriction  on 
he  right  to  amend  because  of  the  provision  of  the  Co-Opera- 
ive  Marketing  Act  of  the  State  of  Arizona.  This  is  incor- 
rect. In  the  first  place  the  Southwest  was  not  organized 
mrsuant  to  that  act  and  cannot  qualify  under  it  because  it 
s  a  stock  corporation.  Its  power  to  amend  is  limited  only 
>y  its  own  by-laws.  Secondly,  there  is  no  evidence  of  any 
imitation  upon  the  power  of  United  Producers  and  Con- 
sumers Co-Operative  by  way  of  restriction  to  amendments 
;o  "contract  period"  as  contended  on  page  21  of  Appellants' 
)rief.  At  that  page  in  their  brief  Appellants  stated  that  the 
iv-laws  of  United  can  only  be  revised  or  renewed  at  the 
$nd  of  each  contract  period  and  the  contract  period  was  one 
rear  from  March  1,  1952.  This  statement  refers  to  a  pro- 
vision of  the  Act  which  provides  that : 

"The  association  and  its  members  may  make  and  exe- 
cute marketing  contracts,  requiring  the  members  to 
sell,  for  any  period  of  time,  not  over  ten  [10]  years,  all 
or  any  specified  part  of  their  agricultural  products,  or 
specified  commodities,  exclusively  to  or  through  the 
association  or  its  facilities;  *  *  *"  (Section  49-713,  Ari- 
zona Code  Annotated,  1939) 

This  is  a  marketing  contract  wherein  the  members  for  a 
term  agree  to  sell  certain  or  all  of  their  products  to  the 
30-operative  during  the  contract  period.  The  provision  that 
the  by-laws  cannot  be  revised  or  renewed  except  at  the  end 
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of  the  contract  period  was  undoubtedly  to  protect  the  mem- 
bers against  a  change  in  price  or  terms  during  that  interval. 
There  is  absolutely  no  evidence  United  had  any  such  con- 
tract with  any  of  its  members.  The  statute  is  permissive 
only.  The  contract  referred  to  at  page  191-192  of  the  Record 
which  is  relied  upon  by  Appellants  is  an  entirely  different 
matter.  That  was  simply  a  resolution  and  not  a  contract, 
passed  at  the  instance  of  the  auditor  at  the  beginning  of 
each  year,  which  provides  that  the  net  savings  for  the  year 
should  be  credited  to  the  patrons.  It  was  a  tax  saving  device 
and  not  a  marketing  contract  with  members  to  sell  their 
products  to  the  company.  It  imposed  no  limitation  on  the 
right  to  amend.  There  was,  therefore,  no  limitation  upon  the 
power  to  amend  the  by-laws  by  United  and  the  Assistant 
Secretary  testified  that  they  were  in  fact  amended  from  time 
to  time  in  regular  meetings  (RT  329).  Moreover,  the  by- 
laws of  United  did  not  require  amendment  because  they 
expressly  provided  that  the  compensation  and  tenure  of 
office  of  all  offices  should  be  fixed  by  the  Board  of  Directors 
(Art.  VIII,  Sec.  3). 

It  should  be  noted  apropos  of  the  Washington  cases  relied 
upon  by  Appellants  which  are  based  upon  a  statute,  that  the 
Legislature  thought  so  little  of  the  public  policy  permitting 
a  corporation  to  enter  into  a  contract  for  a  term  and  then 
repudiate  it  without  responsibility  that  it  amended  the 
law  and  made  a  corporation  responsible  for  such  breach  of 
contract. 

See:  Hansen  v.  Columbia  Breweries,  Inc.,  12  Wash. 
2d554,122P.2d489  (1942). 

Similarly,  the  clause  in  the  West  Virginia  statute  which 
provided  that  "officers  and  agents  shall  hold  their  places 
during  the  pleasure  of  the  board"  (W.  Va.  Code  Ann.  1923 
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D53,  Para.  53)  which  was  the  basis  for  the  cases  from  that 
-taic  relied  upon  by  Appellants,  was  deleted  in  the  revision 
.1"  L93]  (  W.  \'a.  Code  Ann.  L932,  Para.  3030)  and  lias  been 
omitted  in  all  subsequent  revisions. 

The  Model  Business  Corporation  Act  prepared  by  the 
National  Conference  of  Commissioners  on  Uniform  State 
Laws  and  enacted  by  several  state  legislatures  is  in  accord 
in  providing  that  corporations  should  have  the  power  to 
remove  but  shall  be  liable  in  damages  for  wrongful  removal 
(Sec.  32,  Par.  IV). 

II. 

A  Contract  for  Employment  of  a  Manager  for  a  Corporation  for  a 
Term  Beyond  the  Terms  of  the  Then  Members  of  the  Board  Is 
Not  Void  or  Unenforceable. 

This  proposition  of  law  has  never  been  passed  upon  by 
the  courts  of  Arizona.  Appellants  cite  the  Arizona  case  of 
Tucson  Federal  Savings  &  Loan  Ass'n  v.  Aetna  Inv.  Corp., 
14  Ariz.  163,  245  P.2d  423  (1952),  as  authority  for  their 
position  that  such  a  contract  is  void.  That  case  was  one 
vhere  the  legality  of  a  10  year  contract  by  one  corporation 
to  sell  insurance  to  another  corporation  was  in  question. 
rhe  Savings  and  Loan  Association  in  its  attempt  to  avoid 
the  contract,  cited  certain  employment  cases  as  its  author- 
ity. The  Supreme  Court  of  Arizona  properly  pointed  out 
those  cases  were  not  in  point  and  stated  at  page  170  of  the 
Official  Reporter: 

"These  cases  limit   the  application  of  the   rule  to 
employment  contracts,  which  we  believe  is  sound." 

The  Court  held  the  contract  in  fact  to  be  a  binding  con- 
tract and  allowed  damages  for  failure  of  all  parties  to  per- 
form it.  The  issue  of  the  validity  of  an  employment  contract 
was  not  even  before  the  Court.  The  statement  quoted  would 
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seem  to  say  that  employment  cases  are  not  in  point  on  the 
issue  before  the  Arizona  Court.  In  fact,  the  employment 
cases  cited  by  the  Arizona  Court  were  Texas  cases  depend- 
ent upon  statute,  a  Wisconsin  case  involving  a  contract  for 
life  and  a  Louisiana  case  involving  a  secret  contract  between 
a  President  and  a  third  party  without  the  knowledge  of  the 
board  of  directors.  The  issue  before  the  court  here  was 
never  presented  to  the  Arizona  Courts,  and  has  not  been 
passed  upon. 

Appellants  rely  upon  two  cases  from  Texas  and  Wash- 
ington as  supporting  their  view  that  a  contract  for  a  term 
beyond  the  term  of  the  board  is  against  public  policy  as 
limiting  future  action.  Appellants  were  forced  to  concede, 
however,  those  cases  were  dependant  upon  statute  and  no 
such  statute  existed  in  Arizona  (R.  p.  24).  Moreover,  the 
AVashington  cases  have  been  over-ruled  by  the  later  case  of 
Hansen  v.  Columbia  Breweries,  Inc.  supra,  wherein  the 
Supreme  Court  of  Washington  said  positively : 

"*  *  *  After  entering  into  contracts  of  employment 
for  a  fixed  period  of  time,  corporations  must  be  held 
liable  in  damages  for  the  violation  of  such  contract. 

"The  argument  that  the  employment  of  agents  or 
employees  for  a  term  of  years  deprives  succeeding 
trustees  of  the  power  of  removal  and  perpetuates  a 
business  policy  is  not  persuasive.  We  are  unable  to 
see  that  the  construction  of  the  statute  in  a  manner 
that  permits  the  board  of  trustees  to  bind  a  corporation 
for  a  fixed  term  by  employing  individuals  for  a  definite 
time  handicaps  the  succeeding  board  any  more  than 
does  the  admitted  power  to  bind  the  corporation  by 
long  term  leases  or  other  kinds  of  contracts  extending 
over  a  long  period  of  years." 

The  language  quoted  above  appears  to  have  been  taken 
from  an  almost  identical  statement  made  by  the  Circuit 


15 
Court  for  the  Second  Circuit  in  the  In  Re:  Paramount  Pub- 
Ji.r  Corp.  case,  supra.  As  a  practical  matter  it  may  well 
happen  frequently  that  it  is  impossible  for  a  corporation  to 
hire  a  man  of  ability  unless  it  docs  have  the  power  to  bind 
itself  lor  a  definite  term.  The  public  policy  therefore  should 
seem  to  be  favorable  to  the  legality  of  such  a  contract  and 
not  unfavorable.  Moreover,  in  this  case  the  terms  of  the 
members  of  the  boards  were  in  fact  for  three  years  each, 
although  a  portion  was  elected  each  year  and  their  terms 
thus  staggered.  The  evidence  also  showed  although  they 
wvvc  elected,  their  election  and  re-election  was  a  matter  of 
course.  Practically  all  of  the  members  had  served  successive 
terms  from  date  of  incorporation  to  either  their  death  or 
retirement  (BT  U2-143). 

The  eases  which  Appellee  has  cited  hold  that  in  the 
absence  of  a  state  statute  (and  Arizona  has  none)  there  is 
no  public  policy  prohibiting  the  execution  of  a  contract  of 
employment  by  the  board  of  directors  beyond  the  term  of 
9ffice  of  the  existing  board.  As  stated  by  the  Court  for  the 
Third  Circuit  in  considering  the  five  year  employment  con- 
tract involved  there  (p.  639) : 

"Nor  was  the  contract  one  against  public  policy.  It 
was  not  tainted  with  fraud.  The  restraint  thereby 
placed  upon  the  future  freedom  of  action  of  defendant's 
board  of  directors  cannot  be  said  to  have  been  in  fact 
or  principle  injurious  to  the  public  interest.  The  term 
of  office  therein  fixed  was  neither  permanent,  unlimited 
nor  for  life,  but,  in  view  of  plaintiff's  relation  to 
defendant  and  his  familiarity  and  grasp  of  its  business, 
was  for  a  reasonable  period  only.  The  contract  was  in 
conflict  with  no  statute.  *  *  *"  {Realty  Acceptance 
Corp.  v.  Montgomery,  51  F2  636,  639.) 
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III  and  IV. 

The  Plaintiff  Was  Employed  Pursuant  to  the  Boards'  Authority. 

The  Third  and  Fourth  propositions  of  law  advanced  by 
Appellants  concern  the  agency  questions  which  have  been 
raised.  In  those  propositions  Appellants  challenge  the 
authority  of  President  Smith  to  bind  the  corporations  on 
the  contract.  In  answer,  Appellee  will  combine  his  argument 
under  one  heading  since  the  issue  is  a  single  one,  namely,  the 
liability  of  the  two  corporations  for  the  contract  executed 
by  Smith. 

The  Appellants,  in  their  Third  proposition,  contend  that 
because  the  uncommunicated  and  private  resolution  of  the 
corporations  authorized  both  Smith  and  Walmsley  to 
"employ  Mr.  Held  as  general  manager  and  work  out  the 
terms  of  his  employment",  a  contract  signed  by  Smith  alone 
is  invalid.  It  should  be  noted  that  the  resolution  does  not 
require  both  men  to  sign  the  contract  and  unless  Held  had 
been  expressly  notified  he  would  not  expect,  in  the  ordinary 
course  of  affairs,  that  an  employment  contract  for  a  manager 
for  a  three  year  period  would  require  the  signature  of  an 
auditor. 

There  is  not  one  iota  of  testimony  that  Held,  prior  to  or 
at  the  time  he  began  work,  was  notified  of  the  resolution 
(TR  99).  He  testified  that  he  did  not  know  and  that  he  had 
not  the  slightest  inkling  that  Smith  did  not  have  complete 
authority  to  sign  the  contract  (TR  352).  Even  if  Held  had 
been  present  at  a  later  meeting  of  the  boards  and  had  heard 
the  resolution  read,  there  was  nothing  to  indicate  to  him  that 
Walmsley  had  not  conferred  with  Smith  and  approved  the 
contract  as  the  resolution  provided,  lie  had  ample  oppor- 
tunity to  do  so.  The  contract  was  signed  by  Smith  on  March 
7,  1  *>r>:2.  Meld  did  not  sign  and  return  his  copy  until  March 
20,  1952.  He  did  not  report  for  work  until  April  1,  1952.  In 
the  meantime,  both  the  resolution  and  the  contract  were  a 
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part  o!'  the  official  files  of  the  corporations  and  accessible  to 
Walmsley  and  any  other  member  of  the  hoards  (TK  153). 

The  suggestion  in  Appellants'  brief  that  Held  was  in 
any  way  over-reaching  in  his  negotiations  or  attempting  to 
force  an  agreement  for  a  contract,  is  entirely  contrary  to 
the  actual  evidence  in  the  record.  He  had  not  solicited  this 
employment.  Smith  and  the  other  directors  had  solicited  him 
and  had  kept  after  him  even  after  he  had,  upon  the  first 
occasion,  notified  the  corporations  that  lie  was  not  inter- 
ested. At  the  time  he  had  a  good  position  in  Des  Moines, 
Iowa,  and  had  been  offered  a  better  position  in  St.  Louis. 
He  had  not  the  slightest  reason  to  avoid  Walmsley  and  as 
a  matter  of  fact  the  testimony  shows  that  he  did  not.  On  the 
very  day  that  the  resolution  was  adopted  authorizing  Held's 
employment,  Mr.  Smith,  the  president,  requested  Walmsley 
to  take  Mr.  Held  to  dinner  at  the  Arizona  Club  (TR  170). 
At  this  meeting  the  terms  of  the  employment  were  discussed 
with  Walmsley  (TE  170)  and  Walmsley  indicated  no  objec- 
tion to  any  of  the  terms  which  had  theretofore  been  dis- 
cussed. From  Held's  point  of  view  he  had  every  reason  to 
believe  that  both  Walmsley  and  Smith  were  co-operating 
completely  in  the  negotiations,  even  though  there  was  no 
reason  for  him  to  believe  that  Walmsley's  signature  was 
required  on  the  document. 

Nor  is  there  anything  in  the  resolution  itself  that  in  fact 
requires  Walmsley's  .--'.'nature  on  the  document.  From  Held's 
standpoint  so  far  as  can  be  told  from  the  record,  both  Smith 
and  Walmsley  did  "work  out  the  terms  of  his  employment." 

There  is  substantial  evidence,  moreover,  from  which  the 
court  could  have  found  and  did  find  that  Smith  and  Smith 
alone  was  the  one  whom  the  boards  of  directors  empowered 
to  make  the  final  decision  on  the  contract,  and  that  Walms- 
ley was  authorized  only  for  the  purpose  of  advising  and 
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assisting  Smith.  Orval  Knox,  who  was  an  officer  and  direc- 
tor of  one  of  the  companies  and  who  was  present  at  the 
meeting  when  the  resolution  was  adopted,  so  testified  (TR 
148).  The  trial  court  has  found  as  a  fact  upon  this  and  the 
other  evidence  that  the  approval  of  Walmsley  was  not 
required  to  authorize  or  validate  the  contract  (TR  30,  Find- 
ing of  Fact  V). 

Not  only  was  there  actual  authority,  but,  it  is  submitted 
there  could  not  be  a  more  clear  cut  case  of  apparent  author- 
ity of  Smith  to  negotiate  and  execute  the  contract.  The 
President  is  the  one  who  normally  would  execute  such  a 
contract  and  negotiate  it.  The  Boards  of  directors  were 
entirely  aware  at  all  times  that  Smith  was  in  the  course  of 
negotiating  the  contract.  They  held  him  out  to  the  plaintiff 
as  having  that  authority.  Not  only  did  they  fail  to  notify 
Held  that  there  were  secret  limitations  upon  the  authority 
of  Smith,  but  they  did  not  even  notify  their  own  employee 
that  he  was  expected  to  have  a  part  in  the  negotiations. 
The  general  rule  with  respect  to  apparent  authority  is  set 
out  in  13  American  Jurisprudence,  Para.  890,  at  page  870, 
as  follows : 

"It  is  a  fundamental  and  well-settled  rule  that  when, 
in  the  usual  course  of  the  business  of  a  corporation  an 
officer  or  other  agent  is  held  out  by  the  corporation  or 
has  been  permitted  to  act  for  it  or  manage  its  affairs 
in  such  a  way  as  to  justify  third  persons  who  deal  with 
him  in  inferring  or  assuming  that  he  is  doing  an  act 
or  making  a  contract  within  the  scope  of  his  authority, 
the  corporation  is  bound  thereby,  even  though  such 
officer  or  agent  has  not  the  actual  authority  from  the 
corporation  to  do  such  an  act  or  make  such  a  contract. 
This  authority  is  known  as  apparent  or  ostensible  au- 
thority. This  apparent  authority  is  materially  the 
same  and  is  based  upon  the  same  principles  as  author- 
ity by  estoppel.    Stating  the  rule  in  terms  of  estoppel, 
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a  corporation  which,  by  its  voluntary  act,  places  an 
officer  or  agent  in  such  a  position  or  situation  that 
persons  of  ordinary  prudence,  conversant  with  busi- 
ness usages  and  the  nature  of  the  particular  business, 
are  justified  in  assuming  that  he  has  authority  to  per- 
form the  act  in  question  and  deal  with  him  upon  that 
assumption  is  estopped  as  against  such  persons  from 
denying  the  ofh\  er's  or  agent's  authority." 

It  is  supported  by  a  multiude  of  cases  and  is  the  rule 
adopted  by  the  American  Law  Institute  in  its  Restatement 

on  Agency. 

But,  argue  the  Appellants,  they  also  desired  Walmsley 
to  participate  and  now  assert  that  where  the  agency  is  con- 
ferred on  two  or  more  persons  they  must  act  accordingly. 
Even  if  conceded  that  the  general  rule  is  as  asserted,  never- 
theless insofar  as  Held  is  concerned,  it  would  appear  they 
did  in  fact  act  jointly.  Walmsley  testified  that  he  did  not 
know  anything  about  this  authority  that  was  conferred  upon 
him.  However,  Mr.  Collier,  one  of  the  directors,  testified 
he  told  Walmsley  about  if  on/about  March  7,  1952,  the  date 
the  authority  was  conferred  (TR  219). 

Pauline  Mclnerney,  the  Assistant  Secretary,  also  knew 
about  it  because  she  typed  out  the  resolution  (TR  329). 
But  not  a  one  of  the  defendants'  directors  or  officers  or 
agents  testified  that  any  of  them  had  notified  Held.  Under 
such  circumstances  Meld  surely  could  not  be  bound  by 
whatever  secret  limitations  the  directors  saw  fit  to  place 
upon  the  authority  if  there  were  in  fact  such  limitations 
made.  It  is  submitted  that  neither  the  facts  nor  the  law 
sustain  Appellants'  argument  on  this  proposition. 

"As  to  third  persons  dealing  in  good  faith  with  an 
officer  or  an  agent  of  a  corporation  and  relying  upon 
his  apparent  authority,  such  authority  is  tantamount 
to  the  actual  authority  of  the  agent.  Secret  instructions 
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or  limitations  upon  the  apparent  general  authority  of 
an  officer  or  agent  of  a  corporation  will  not  affect  one 
who  deals  with  him  in  the  general  line  of  his  authority, 
who  knows  nothing  of  such  limitations.  This  is  an 
exception  to  the  rule  that  one  dealing  with  the  officer 
or  agent  of  a  corporation  is  bound  to  ascertain  the 
extent  of  his  authority.  *  *  *"  (13  Am.  Jur.  Para.  982, 
p.  872.) 

See  also :  Wayne  v.  New  York  Life  Ins.  Co.,  132  F.2d 
28  (8th  Cir.  1943). 

In  the  Wayne  case,  supra,  Judge  Gardiner  said  at  page  33 : 
"*  *  *  Where  a  principal  clothes  its  agent  with  apparent 
authority  to  act  in  certain  capacity,  it  is  bound  by  all 
the  acts  of  such  agent  within  the  scope  of  such  author- 
ity. Third  persons  dealing  with  an  agent  possessing 
such  authority  are  not  bound  by  secret  limitations  on 
such  apparent  authority." 

Appellee  does  not  question  the  authority  of  the  Arizona 
cases  cited  under  proposition  IV  to  the  effect  that  a  person 
dealing  with  an  agent  has  a  duty  to  ascertain  the  agent's 
authority.  They  are  entirely  sound  as  applied  to  their 
own  facts.  But  the  Arizona  court  recognizes  that  as  a 
counterpart  of  the  third  person's  duty  to  use  reasonable 
care  to  ascertain  the  agent's  authority,  the  principal  has 
likewise  some  responsibility  where  it  holds  out  its  officer 
or  agent  to  that  third  party  as  being  its  authorized  repre- 
sentative. And  if  the  third  party  has  acted  reasonably  under 
the  circumstances  in  assuming  the  agent  to  have  had  the 
authority  which  be  purported  to  have,  the  principal  is  bound. 
Said  the  Arizona  court  in  the  case  of  Lois  Grunow  Memorial 
( 'linic  v.  Davis,  49  Ariz.  277,  66  P.2d  238,  at  page  242 : 

"The  authority  of  an  agent  may  be  either  direct  or 
implied.  Direct  authority  exists  only  when  the  principal 
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lias  definitely  and  specifically  authorized  the  agent  to 
perform  the  aci  in  question,  but  when  the  rights  of 
third  persons  arc  concerned,  the  law  sometimes  implies 
the  authority  of  the  agent,  although  no  direct  authority 
has  been  given  the  latter,  and  in  some  circumstances 
even  though  the  authority  has  been  expressly  refused 
by  the  principal.  The  test  in  cases  where  implied 
authority  is  relied  upon  is  whether,  under  all  the  cir- 
cumstances of  the  particular  case,  the  party  relying 
on  such  authority  acted  as  a  reasonable  and  prudent 
man  who  knows  that  he  is  dealing  with  an  agent,  in 
ascertaining  the  extent  of  the  authority  of  that  agent. 
***"  (Emphasis  by  the  Court.) 

In  this  case  the  court,  after  hearing  the  evidence,  was  of 
the  view,  and  properly  so,  that  Held  was  abundantly  justified 
m  assuming  that  President  Smith  had  the  authority  he  pur- 
ported to  exercise. 

V. 
Ratification 

Appellants  contend  there  could  be  no  ratification  of  this 
employment  contract  because  the  directors  had  no  knowl- 
edge of  it.  Yet  the  directors  had  sat  in  a  special  formal  meet- 
ing on  March  (!,  L952  and  authorized  the  employment  of  Held 
as  manager.  On  April  .'',  1952,  Held  attended  a  meeting  as 
manager  and  assumed  his  duties.  He  was  there  for  almost 
three  months  and  attended  three  or  four  directors'  meetings. 
It  is  somewhat  of  a  strain  on  one's  credulity  to  believe  that 
the  directors  did  not  have  some  idea  that  Held  was  employed 
and  there  was  a  contract  of  employment.  Smith,  the  Presi- 
dent of  both,  and  a  director  of  both,  knew  about  the  contract 
prior  to  his  death.  Orval  Knox,  an  officer  and  director  of 
Southwest  knew  about  it.  Pauline  Mclnerney,  Assistant  Sec- 
retary, drew  up  the  contract,  saw  Smith  sign  it  and  opened 
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up  the  letter  containing  the  contract  when  it  was  sent  back 
by  Held.  It  is  reasonable  to  believe  that  others  of  the  di- 
rectors knew  about  it  also. 

"It  is  not  necessary  in  order  to  show  knowledge  of  a 
corporation  to  show  knowledge  by  its  Board  of  Di- 
rectors ;  it  is  sufficient  to  show  knowledge  by  any  officer 
or  agent  obtained  while  performing  business  for 
the  corporation  within  the  scope  of  his  authority." 
(3  Fletcher  Cyclopedia  Corporations  (permanent  edi- 
tion) Para.  807,  p.  59.) 

See  also:  13  Am.  Jar.  1036; 

Weathersby  v.  Texas  &  Ohio  Lumber  Co.,  107  Tex. 
474,  180  SW  735  (1915). 

A  corporation  may  ratify  an  act  simply  by  failure  to 
repudiate  it  after  knowledge,  whether  actual  or  implied. 
See :  13  Am.  Jar.  Para.  983,  p.  935; 
Baltimore  &  0.  R.  Co.  v.  Foar,  84  F.2d  G7  (7th  Cir. 
1936). 

In  the  latter  case  the  court  said  at  page  71 : 

"A  board  of  directors  is  not  only  bound  by  what  it 
actually  knows,  but  it  may  be  bound  by  what  it  ought  to 
have  known,  or  by  proper  attention  to  its  business 
would  have  known.  In  Knights  of  Pythias  v.  Kalinski, 
163  U.S.  289, 16  S.Ct.  1047, 1051, 41  L.Ed.  163,  the  Court 
said,  'If  the  company  ought  to  have  known  of  the  facts, 
or,  with  proper  attention  to  its  own  business,  would 
have  been  apprised  of  them,  it  has  no  right  to  set  up  its 
ignorance  as  an  excuse.'  " 

Appellee  has  not  urged  ratification  because  he  believes 
there  can  be  no  doubt  but  what  the  contract  was  properly 
authorized  and  executed.  However,  there  would  seem  to  be 
little  doubt  too,  that  if  ratification  can  occur,  it  did  occur 
here. 
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VI. 
Statute  of  Frauds 

For  the  first  time  the  Appellants  urge  the  Statute  of 
Frauds  on  their  appeal.  It  was  not  pleaded.  It  was  not  urged 
or  even  suggested  in  the  trial  court.  It  is  respectfully  sub- 
mitted that  even  if  the  issue  had  merit  it  could  not  now  he 
urged.  The  statute  i<  an  affi  mative  defense  which  may  he 
waived  and  must  he  pleaded  under  Section  8  (c)  Federal 
Rules  of  Civil  Procedure.  If  not,  it  is  lost. 

See:  Ford  Motor  Co.  v.  Chas.  A.  Myers  Mfg.  Co.,  64 

F\2d  942  (6th  Cir.  L933) ; 
Oedekerk  r.  Muncie  dear  Works,  170  F.2d  821  (7th 
Cir.). 
The  defense  of  the  statute  assumes  the  contract  was  not 
signed  by  anyone  "lawfully  authorized."  The  Trial  Court 
found  to  the  contra. 

VII. 
Failure  of  Performance 

The  attempt  of  the  Appellants  to  justify  the  discharge 
of  Appellee  upon  the  facts  presented  in  this  law  suit  is  about 
as  weak-  as  such  an  attempt  could  be. 

There  was  not  a  single  act  of  malfeasance  charged  against 
the  plaintiff.  He  was  never  criticized  by  anyone  as  to  the 
manner  in  which  he  handled  his  job  until  he  received  notice 
his  contract  "was  illegal".  The  business  showed  an  increase 
while  he  was  there.  The  several  directors  testified  that  when 
they  were  in  the  offices  of  the  companies  they  did  not  see 
him.  They  did  not  charge  he  was  not  on  company  business, 
but  simply  they  did  not  see  him  and  they  were  accustomed 
to  seeing  the  former  manager  always  at  his  desk.  Several 
employees  were  brought  in  to  testify  that  Held  did  not  go  to 
talk  to  them  very  often  in  their  departments,  but  admitted 
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their  departments  were  running  smoothly  and  there  was  no 
particular  need  for  him  to  do  so  (TR  250;  254).  It  would 
appear  that  they  expected  Held  to  be  everything,  for  every- 
body, all  the  time. 

The  directors  admitted  he  was  never  given  any  particular 
instructions  in  learning  the  manner  of  the  operation  of  the 
business  and  was  never  told  whether  he  was  expected  to 
spend  all  his  time  in  the  office  or  out  of  the  office  nor  was 
any  routine  established  or  recommended.  A  good  example  of 
the  character  of  criticism  leveled  at  Held  appeared  in  the 
testimony  of  D.  O.  Essley,  the  President  who  succeeded  Mr. 
Smith.  He  testified  Held  was  not  the  man  they  wanted — 
"nothing  personal  against  him"  (TR  205)  but  he  wasn't  in 
his  office  very  much  of  the  time.  He  was  then  asked 
(TR  207) : 

"Q.     I  will  ask  you  to  state  about  how  many  times 

you  tried  to  find  Mr.  Held  there  at  the  place  of  business 

or  the  plant  and  were  unable  to  ? 
A.     Oh,  maybe  once  or  twice." 

And  for  that  they  chose  to  terminate  his  contract ! 

The  testimony  of  the  field  men,  i.e.,  Herbert  Holmes  (TR 
295-304),  John  Kleinz  (TR  311-313)  and  Lehi  Palmer  (TR 
305-309)  would  indicate  that  Held  not  only  took  a  keen 
interest  in  the  problems  of  the  companies,  but  was  willing  to 
work  on  Saturdays  and  in  the  evenings,  although  the  com- 
panies' offices  were  not  ordinarily  open  on  Saturday  (TR 
229).  Although  all  of  these  witnesses  were  defendants'  wit- 
nesses they  had  no  complaint  or  criticism  to  offer  against 
Mr.  Held. 

Pauline  Mclnerney  testified  that  he  did  not  appear  to  be 
interested  in  the  financial  reports  and  data,  and  yet  James 
Leonard,  who  is  a  CPA  and  was  office  manager,  testified 
that  he  furnished  financial  reports  and  data  to  Held  and 
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that   Beld  did  take  an  interest  in  the  financial  progress  of 
the  companies  (TE  338-340).  It  is  nol  without  significance 

t<>  i»"int  < nit  that  on  one  occasion  when  Mr.  Leonard  was 
making  out  a  report  for  Held  at  Field's  request,  Mrs.  Mc- 
[nerney  inquired  what  he  was  doing  and  when  told,  she  told 
Mr.  Leonard  that  it  was  not  necessary  to  make  the  report 
(TR  340).  It  would  appear  that  Mrs.  Mclnerney,  who  had 
seen  there  for  some  15  years  was  not  happy  at  the  choice 
>!'  a  manager  from  the  outside. 

Several  witnesses  testified  that  Held  conducted  staff  meeti- 
ngs which  were  held  at  his  direction  and  at  which  each 
Lepartment  head  was  given  the  opportunity  to  make  any 
suggestions  he  desired  to  make  (TE  341,  250,  277).  Held 
:estified  that  lie  made  it  a  point  to  visit  each  of  the  directors 
it  his  farm  and  get  acquainted  and  discuss  the  problems  of 
he  business.  The  directors  did  not  deny  this.  He  made  trips 

0  some  of  the  concerns  with  which  the  companies  were 
loing  business  to  find  out  if  business  could  be  increased.  He 
earned  from  one  director  that  the  lubricating  oil  sold  by 
he  company  was  not  being  used  by  the  director  in  his  heavy 
nachineiy  because  he  was  afraid  of  its  quality.  Held 
>romptly  had  a  sample  analyzed  in  Chicago  to  determine 
he  difficulty.  He  attended  field  demonstrations  of  equip- 
nent  being  sold  by  the  company:  he  went  with  salesmen  to 
ielp  work  out  customer  relations  problems;  he  prepared 

1  new  advertising  campaign  resulting  in  the  unloading  of 
in  over-stocked  inventory  of  tires;  in  short,  he  apparently 
lid  everything  that  one  would  ordinarily  expect  that  a 
capable  and  experienced  manager  would  do. 

The  court  found  that  the  Plaintiff  and  Appellee  at  all 
imes  complied  with  the  terms  of  his  contract  and  that  the 
iction  of  the  corporation  in  terminating  his  employment 
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was  wrongful  and  without  justification  (Finding  of  Fact  VI 
and  VII  TR  30). 

VIII. 
Computation  of  Damages 

The  last  resort  of  the  Appellants  to  defeat  the  right  of 
Appellee  to  the  benefits  of  the  contract  is  to  contend  that 
the  term  "net  income"  means  only  "net  taxable  income"  or 
"net  income  for  tax  purposes"  and  since  there  was  only  a 
trifling  amount  of  such  income  in  one  corporation  and  none 
at  all  in  another,  this  contracting  party  can  recover  only 
$435.21. 

"Net  income"  according  to  the  ordinary  meaning  of  the 
term  is  the  gross  income  after  costs  and  expenses  have 
been  deducted, 

"remaining  after  the  deduction  of  all  charges,  outlay, 
loss,  etc.;  as  net  profit;  net  proceeds;  net  income" 
(Webster's  New  International  Dictionary,  Second  Edi- 
tion Unabridged) 

"Net  income"  is  not  a  word  of  art  or  phrase  capable  of 
exact  or  inexorable  definition.  With  respect  to  depletion 
allowances  it  may  mean  one  thing 

See:  Carter  v.  Phillips,  88  Okla.  202,   212  P.  747 
(1923) 

with  respect  to  Federal  income  taxation,  another ;  and  with 
respect  to  trust  accounting  still  another, 

See:  Hopkins  v.  Austin  State  Bank,  410  111.  G7,  101 
NE  2  536  (1951). 

As  this  Court  said  in  Hawaii  Consol.  Ry.  v.  Borthwick,  105 
F2  286-288  (9th  Cir.  1939) 

"  'Net  income'  is  an  elusive  term,  and  often  remains 
so  despite  elaborate  attempts  to  define  it." 
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As  the  court  further  slated  in  the  same  opinion  it  is  ordi- 
narily the  amount  remaining  after  deducting  From  the  tax- 
payers gross  income,  the  aggregate  of  all  costs  and  expenses. 

Now  the  Appellants  would  urge  that  after  net  income  is 
computed  according  to  the  ordinary  meaning  of  the  term, 
the  defendants'  corporations  can,  by  designating  practically 
all  of  it  as  "net  margin"  practically  eliminate  net  income 
altogether  and  thus  eliminate  their  liability  for  damages. 
The  reason  the  defendants  designate  what  would  ordinarily 
be  "net  income"  as  "net  margin"  is  that  what  is  left  over  as 
profit  is  returned  to  the  co-op  members  as  dividends.  The 
only  portion  they  designate  as  net  income  for  their  own 
corporate  procedure  is  a  nominal  sum  received  from  sales 
to  non-members. 

Actually,  there  is  no  dispute  about  what  both  parties  in- 
tended. The  plaintiff,  Held,  testified  that  in  discussing  the 
figures  with  Walmsley  they  were  negotiating  on  the  basis  of 
2%  of  a  figure  of  approximately  $400,000.00  per  year  which 
was  the  net  income  or  net  savings  of  the  corporations  (TR 
97).  He  further  testified  that  net  savings  and  net  income  are 
used  interchangeably  in  cooperative  terminology  (TR  97). 
Likewise,  AValmsley  admitted  that  it  was  this  same  figure 
which  he  had  in  mind  and  had  actually  discussed  with  Held 
as  the  basis  for  the  percentage  compensation  (TR  171 ;  186). 
No  where  in  the  record  is  there  a  single  word  of  evidence  or 
wen  a  suggestion  that  the  parties  contemplated  the  per- 
centage figure  to  be  applied  to  the  taxable  income.  Walmsley 
ilso  testified  that  this  figure  of  approximately  $400,000.00 
ivas  the  figure  which  in  ordinary  corporate  practice  and 
parlance  would  be  "net  income"  (TR  173-174). 

"Q.     That  figure  [$4,387.20]  plus  $389,000— odd  fig- 
ure that  you  have  just  testified  to  would  represent  the 


28 

net  earnings  or  net  income  or  net  savings  for  the  two 
corporations  for  that  period,  would  they  not? 
A.     Yes,  they  would." 

In  view  of  the  fact  that  Walmsley  was  the  auditor  and 
financial  expert  upon  whom  the  directors  were  now  sup- 
posed to  be  relying  in  order  to  negotiate  and  advise  on  con- 
tract terms  and  arrangements,  it  is  a  little  surprising  to 
learn  that  he  is  ignored  for  the  purposes  of  this  argument. 
The  net  income  figure  for  tax  purposes  (TR  192)  was  so 
trifling  in  comparison  with  other  business  done  that  it  was 
never  considered  as  a  factor  in  contract  negotiations  and 
there  is  no  dispute  in  the  evidence  on  this  point.  It  was 
never  mentioned  by  either  party  and  considerable  doubt 
exists  as  to  whether  Held  ever  had  any  idea  that  such  a 
computation  existed  on  the  books  of  the  two  corporations. 

It  is  well  established  that  in  considering  the  terms  and 
meaning  of  a  contract  the  common  or  usual  meaning  should 
be  ascribed  to  the  terms. 

Black  Star  Coal  Co.  v.  Napier,  303  Ky.  778, 199  SW2d 

449  (1947); 
S.  S.  Kresge  Co.  v.  Sears,  87  F.2d  135,  138  (1st  Cir. 
1936). 

In  corporate  management  "net  income"  is  synomymous 
with  "net  earnings"  or  "net  profits"  and  means  the  gross 
proceeds  of  sales  less  the  cost  of  merchandise  and  cost  of 
sales.  Walmsley  frankly  admitted  this.  In  co-operative 
terminology  those  terms  are  used  inter-changeably  with 
"net  savings"  and  "net  margin".  Orval  Knox,  one  of  the 
defendants'  officers  and  directors  stated  that  the  directors 
were  discussing  the  proposed  compensation  on  the  basis 
of  authorizing  Mr.  Smith  to  negotiate  with  Held  for  a  salary 
of  $10,000.00  plus  "up  to  5%  of  the  net".  (TR  14G).  D.  O. 
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Essley   indicated  the  same   (TB  20  is  apparent 

hey  were  computing  the  net  in  the  ordinary  significance  of 

he  term. 

Tin*   primary   and  fundamental   rule  of  construction   in 
nterpreting  contracts   is   to  determine  what  was  the  in- 
ention  of  the  parties  and  that  intention  should  control. 
See:  Tyson    v.   Tyson,  61    Ariz.  329,   L49   P.2d  674 

(1944); 
Pacific  Portland  Cement  Co.  v.  Food  Mach.  &  CJc  m. 
..,.  L78  F.iM:>41  (9th  Cir.  1949). 

The  Arizona  case  in  discussing  contracts  between  husband 
.n d  wife  which  the  court  had  for  interpretation  referred  to 
he  rule  of  the  restatement  of  the  law  of  contracts  and  stated 
t  page  (17^ : 

"Restatement  of  the  Law,  Contracts.  Sec.  236: 
"(ii)  An  interpretation  which  gives  a  reasonable, 
lawful  and  effective  meaning  to  all  manifestations  of 
intention  is  preferred  to  an  interpretation  which  leaves 
a  part  of  such  manifestations  unreasonable,  unlawful 
or  of  no  effect." 

In  the  Pacific  Portland  Cement  Co.  case,  supra,  this  Court 
tated  at  page  552 : 

"It  is  the  aim  of  courts,  in  interpreting  a  written 
contract,  to  give  effect  to  the  mutual  intention  of  the 
parties  as  it  existed  at  the  time  of  the  execution  of  the 
contract.  This  is  a  primary  rule  of  construction,  gen- 
erally recognized  and  embedded  in  California  law  (cit- 
ing cases) 

"In  applying  this  norm,  the  courts  will  interpret 
words  in  the  sense  in  which  they  are  ordinarily  used, 
except  when  they  are  used  in  a  special  or  technical 
sense  (citing  cases) 

"The  principle  has  been  summed  up  very  succinctly 
by  .Judge  Learned  Hand  in  Xew  York  Trust  Co.  v. 
Island  Oil  &  Transport  Corp.,  2  Cir.,  34  F.2d  655,  656: 
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"  'It  is  quite  true  that  contracts  depend  upon  the 
meaning  which  the  law  imputes  to  the  utterances,  not 
upon  what  the  parties  actually  intended ;  but,  in  ascer- 
taining what  meaning  to  impute,  the  circumstances  in 
which  the  words  are  used  is  always  relevant  and  usually 
indispensable.  The  standard  is  what  a  normally  con- 
stituted person  would  have  understood  them  to  mean, 
when  used  in  their  actual  setting.' 

"In  seeking  light  on  the  meaning  of  words  used  in 
a  contract,  prior  negotiations  and  surrounding  circum- 
stances may  be  considered  *  *  *" 

Here  the  intention  has  been  established  without  contra- 
diction and  the  Court  has  rendered  its  judgment  in  accord- 
ance with  that  established  intent. 

In  order  to  adopt  the  construction  the  Appellants  have 
urged  it  would  be  necessary  not  only  to  disregard  the  un- 
contradicted intent  of  both  parties,  but  it  also  becomes  neces- 
sary to  adopt  a  contraction  which  would  be  unreasonable 
and  unjust.  Such  an  interpretation  does  not  become  the 
law  and  is  not  established  by  precedent.  On  the  contrary, 
a  construction  is  to  be  avoided  which  would  lead  to  absurd 
or  unjust  results. 

See :  Berkal  v.  M.  Be  Matteo  Const.  Co.,  327  Mass. 

329,  98  N.E.2d  617  (1950); 
Mead  v.  Seaboard  Surety  Co.,  198  Minn.  47G,  270 

N.W.  563  (1936); 
Wisconsin  Employment  Bel.  Bd.  v.  Gateway  Glass 

Co.,  Inc.,  265  Wise.  114,  60  N.W.2d  768  (1953) ; 
Nevada  Half  Moon  Mining  Co.  v.  Combined  Metals 

B.  Co.,  176  F.2d  73  (10th  Cir.  1949) ; 
Kuenzi  v.  Badloff,  253  Wise.  575,  34  N.W.2d  798 
(1948). 
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In  the  Bt  rkal  case,  supra,  the  Supreme  Judicial  Court  of 
Massachusetts  said  at   page  620  with  relation  to  the  con- 
struction of  a  contract, 

"So  far  as  reasonably  practicable  it  should  be  given 
a  construction  which  will  make  it  a  rational  business 
instrument  and  will  effectuate  what  appears  to  have 
been  the  intention  of  the  parties." 

The  Wisconsin  Supreme  Court  in  the  Wisconsin  Employ- 
in  til  R(  I.  Bd.  case,  supra,  significantly  said  at  page  770: 

"Under  recognized  rules  of  interpretation  of  con- 
tracts where  one  construction  would  make  a  contract 
unusual  and  extraordinary  while  another  equally  con- 
sistent with  the  language  used  would  make  it  reason- 
able, just  and  fair,  the  latter  must  prevail." 

Tn  the  Nevada  Half  Moon  Mining  case,  supra,  the  Circuit 
!ourt  for  the  10th  Circuit  had  for  consideration  upon 
Lppeal  the  question  of  the  application  of  an  agreed  per- 
entage  figure  to  cert- in  net  mill  or  smelter  returns  of  the 
ale  of  ores.  The  trial  court  failed  to  include  in  the  figure 
o  which  the  percentage  was  to  lie  applied,  the  proceeds  of 
ertain  premium  or  subsidy  payments  of  the  Metals  Re- 
erve  Company,  a  wholly  owned  agency  of  the  United  States. 
'lie  Appellant  contended  the  percentage  should  be  applied 
o  these  payments  as  well  as  to  the  net  smelter  returns, 
die  Court  agreed.  The  Circuit  Court  stated  at  page  75: 

"The  cold  language  contained  in  a  written  agree- 
ment, standing  alone,  is  not  always  controlling.  General 
Finance  Corp.  v.  Dillon,  10th  Cir.  172  F.  2d  924.  That 
which  is  necessarily  implied  in  a  contract  is  as  much  a 
part  of  it  as  though  expressly  stated  therein,  hut  the 
implication  must  result  from  the  language  employed 
in  the  instrument  and  he  indispensable  to  carry  the 
intention  of  the  parties  into  effect.  If  it  is  clear  from 
all  the  pertinent  parts  or  provisions  of  the  contract 
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taken  together  and  considered  in  the  light  of  the  facts 
and  circumstances  surrounding  the  parties  at  the  time 
of  its  execution,  that  the  obligation  in  question  was 
within  the  contemplation  of  the  parties,  or  was  neces- 
sary to  carry  their  intention  into  effect,  it  wall  be  im- 
plied and  enforced.  Sacramento  Nav.  Co.  v.  Salz,  273 
U.S.  326,  47  S.Ct.  368,  71  L.Ed.  663.  And  a  contract 
should  not  be  so  narrowly  or  technically  interpreted  as 
to  frustrate  its  obvious  design  or  so  loosely  construed 
as  to  relieve  a  party  of  an  obligation  or  liability  fairly 
within  its  scope  or  spirit." 

In  Kuenzi  v.  Radio ff,  supra,  the  question  for  consideration 
was  a  contract  by  which  an  engineer  was  to  be  compensated 
on  the  basis  of  a  percentage  of  the  "estimated  value"  of  a 
certain  project.  The  defendants  insisted  that  the  value 
should  be  the  market  value  of  the  property  which  was  very 
low  rather  than  the  estimated  cost  value  as  testified  to  by 
the  plaintiff.  The  plaintiff  contended  that  such  would  lead 
to  an  unjust  and  unusual  result.  Said  the  court  at  page 
802: 

"It  is  considered  that  this  case  is  ruled  by  Burroughs 
v.  Joint  School  District,  155  Wise.  426,  144  N.W.  977. 
It  was  there  held  that  if  when  the  term  'value'  is  applied 
to  a  particular  contract,  or  conditions  growing  out  of 
it,  it  leads  to  results  clearly  not  contemplated  by  the 
contract  read  as  a  whole,  and  it  is  susceptible  of 
another  meaning  which  harmonizes  with  all  the  pro- 
visions of  the  contract,  such  other  meaning  should  be 
given  to  it.  *  *  *" 

If,  by  the  simple  expedient  of  classifying  "net  income"  by 
some  other  name  the  Appellants  can  defeat  Appellee's 
recovery,  the  Appellee's  rights  are  fleeting  indeed.  A  change 
in  designation  cannot  alter  the  essential  character  of  an 
item.  The  point  is  that  both  parties  had  contracted  on  the 
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basis  of  a  certain  percentage  of  the  "net"  from  operations. 
they  both  understood  this.  They  both  admitted  this  in  their 
testimony.  There  is  no  dispute  about  it.  Now,  it  appears  that 
!>y  their  manner  of  classification  or  by  their  handling  of 
:heir  inter-corporate  affairs  the  Appellants  had  arranged  it 
jo  that  Southwest  had  no  income  at  all  of  its  own.  Certainly 
he  pari  ies  were  not  contracting  on  a  basis  of  2%  of  nothing. 
\\y  the  same  token,  the  Appellants  had  arranged  their 
tecounting  with  United  so  that  the  net  income  of  that  cor- 
toration  for  one  year  (1952)  was  only  $21,000.00  and  they 
vould  therefore  say  that  the  limit  of  their  liability  is  the 
igreed  percentage  of  this  sum  for  one  year,  or  the  sum  of 
^435.21.  A  contract  entered  into  by  business  men  should 
'eceive  an  interpretation  that  would  be  in  accord  with 
jommon  sense  and  reasonable  business  practices. 

Classification  of  business  accounts  on  the  books  for 
iccounting  purposes  are  as  varied  as  the  accountant's  imag- 
nation  and  the  needs  of  the  party's  business.  It  should  not 
>e  used  as  a  subterfuge  to  defeat  a  recovery  to  which  a  liti- 
gant is  fairly  entitled. 

IX. 

The  Findings  of  the  Trial  Court  Should  Be  Sustained 

It  is  a  familiar  rule  of  Appellate  practice  that  where  there 
s  a  conflict  in  the  evidence  it  is  the  duty  of  the  trial  court 
vho  has  observed  the  witnesses  and  listened  to  the  testi- 
nony,  to  appraise  all  of  the  facts,  and  his  findings  are  con- 
:lusive  where  there  is  substantial  evidence  to  support  them 
Tederal  Rules  of  Civil  Procedure,  52  (a)  28  U.S.C.A.). 
See:  Carr  v.  Yokohama  Specie  Bank,  200  F.2d  251 

(9th  Cir.  1952) ; 
Pacific  Portland  Cement  Co.  v.  Food  Mach.  &  Chem. 
Corp.,  178  F.2d  541  (9th  Cir.  1949). 
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As  lias  already  been  pointed  out  under  the  argument 
upon  particular  points  involved,  there  is  substantial  evi- 
dence on  the  agency  question  that  Smith  and  Smith  alone 
was  the  one  whom  the  boards  of  directors  empowered  to 
negotiate  the  contract  and  execute  it  on  behalf  of  the  cor- 
poration. The  trial  court  so  found  on  this  evidence.  There 
was  also  substantial  evidence  of  apparent  authority  and 
the  trial  court's  judgment  was  in  accord  with  this  evidence. 
Likewise,  on  the  question  of  whether  or  not  there  was  a  fail- 
ure of  performance,  there  was  substantial  evidence  in  favor 
of  the  court's  findings  in  favor  of  Plaintiff  and  Appellee; 
and  finally,  upon  the  question  of  damages  the  evidence 
appears  to  be  uncontradicted. 

SUMMARY  OF  ARGUMENT 

The  Appellee  has  answered  the  argument  of  the  Appel- 
lants point  by  point. 

It  is  submitted  that  a  provision  in  the  By-Laws  of  a  cor- 
poration for  employment  "at  the  pleasure"  of  the  Board, 
does  not  permit  the  Board  to  remove  without  cause,  where 
there  is  a  contract  for  a  definite  term  and  that  furthermore, 
where  there  is  the  power  in  the  board  to  amend  by-laws, 
the  hiring  for  a  term  amounts  to  such  an  amendment.  For 
both  reasons  the  contract  of  employment  is  valid.  Each 
corporation  has  the  right  to  amend  its  By-Laws  and  that 
power  was  in  fact  exercised  from  time  to  time.  The  Arizona 
statutes  do  not  circumscribe  that  power.  Only  one  corpora- 
tion was  organized  pursuant  to  the  Co-operative  Marketing 
Act  and  there  was  no  limitation  by  way  of  any  "contract 
period",  upon  that  right  to  amend  by-laws. 

The  contract  was  not  invalid  because  it  exceeded  the  term 
of  office  of  the  Board  because  there  is  no  public  policy  hold- 
ing that  such  a  contract  is  invalid.  Furthermore,  the  con- 
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trad  here  was  for  a  term  of  three  years  and  the  term  of 
office  of  each  member  is  three  years.  The  fact  that  the  Board 
was  set  up  on  a  basis  of  staggered  terms  is  not  significant 
because  the  facts  disclose  the  members  have  been  by  custom 
re-elected  for  successive  terms  until  death  or  retirement. 

Tlie  Appellee  contends  that  the  contract  which  was  signed 
py  Walter  Smith,  President  of  both  corporations,  was 
expressly  authorized  and  that  Smith  as  agent  was  expressly 
authorized.  In  addition  the  Appellee  contends  that  the  Pres- 
ident had  apparent  authority  to  sign  and  that  the  contract 
was  ratified. 

The  finding  of  the  trial  court  that  there  was  no  failure  of 
performance  and  that  the  Appellee  was  discharged  arbi- 
trarily and  without  cause,  is  abundantly  supported  by  the 
evidence. 

Finally,  it  is  pointed  out  that  the  parties  contracted  on 
the  basis  of  2%  of  the  net  income  as  ordinarily  understood 
and  where,  as  here,  the  accounting  records  of  Appellants 
show  part  of  that  income  as  "net  margin"  to  distinguish  it 
from  "taxable  income",  the  plaintiff  is  entitled  to  recover 
on  the  basis  of  2%  of  all  net  proceeds  because  that  wTas  the 
intention,  as  testified  to  by  both  Appellants'  witnesses  and 
by  Appellee.  "Net  income",  "net  proceeds"  and  "net  mar- 
gin" are  synonymous  terms  in  co-operative  terminology. 

CONCLUSION 

It  is  submitted  that  the  case  was  fairly  and  carefully  tried 
and  the  judgment  of  the  District  Court  should  be  affirmed. 

Respectfully  submitted, 

Jennings,  Strouss,  Saolox  &  Trask 
0.  M.  Trask 

619  Title  &  Trust  Building 
Phoenix,  Arizona 

Attorneys  for  Appellee 
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Appeal  from  the  United  States  District  Court 
for  the  District  of  Arizona 

Reply  to  Appellee's  Contention  That  a  Contract  for 
a  Three-Year  Term  Is  Not  Prohibited  by  the  By-Laws 


Appellee  in  his  brief  on  this  point  contends:  that  the  by- 
laws did  not  prohibit  the  employment  of  a  manager;  that  the 
recent  trend  of  authority  is  contrary  to  holding  a  contract  void 
if  it  is  in  conflict  with  the  by-laws;  that  the  by-laws  were  noth- 
ing more   than  rules  of  conduct  adopted  by  the  directors  or 


members  for  the  efficient  handling  of  business  affairs;  and, 
lastly,  that  recent  statutes  in  other  jurisdictions  provide  that, 
although  corporations  shall  have  the  power  to  remove  officers, 
they  shall  be  liable  in  damages  for  wrongful  removal. 

For  fear  of  being  repetitious,  which  we  will  make  every  at- 
tempt to  avoid,  we  should  like  to  point  out  to  the  Court  that 
the  Cooperative  Marketing  Statute  of  Arizona  which  has  been 
referred  to  in  both  briefs,  devotes  a  great  deal  of  attention  to 
the  by-laws  of  a  cooperative  marketing  corporation.  The  gen- 
eral corporation  law  of  Arizona  merely  states  under  "Grant 
of  Powers,"  Section  53-204,  Arizona  Code  Annotated,  1939, 
that  the  corporation  has  the  power  to  establish  by-laws  and 
make  the  rules  and  regulations  deemed  expedient  for  the  man- 
agement of  its  affairs  not  inconsistent  with  the  law.  The  Co- 
operative Marketing  Statute,  on  the  other  hand,  lays  great  stress 
upon  by-laws;  for  example,  the  corporation  may  admit  as  mem- 
bers certain  persons  under  the  terms  and  conditions  prescribed 
in  its  by-laws.  Section  49-703,  Arizona  Code  Annotated,  1939. 

It  is  provided  in  the  next  section  that  the  property  rights  of 
the  members  shall  not  be  altered,  amended  or  appealed  except 
by  the  written  consent  or  vote  of  three-fourths  of  the  membrs 
qualified  to  vote  under  the  by-laws  of  the  association.  Section 
49-704,  Arizona  Code  Annotated,  1939. 

The  most  important  section,  Section  49-706,  Arizona  Code 
Annotated,  1939,  states,  as  we  previously  set  forth  in  Appellants' 
Brief,  that  each  association  within  thirty  days  after  its  incorpora- 
tion shall  adopt  by-laws  and  that  a  majority  vote  of  the  mem- 
bers, or  their  written  assent,  is  necessary  to  adopt  such  by-laws, 
and  sets  forth  many  things  that  the  by-laws  may  provide  for, 
including  duties  and  terms  of  office  of  directors  and  officers. 
The  last  paragraph  of  this  section,  Section  49-706  Arizona  Code 
Annotated,  1939,  states  that  at  the  termination  of  each  contract 
period,  the  association  may  renew  or  revise  the  by-laws  to  be 
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in  effect  for  the  next  contract  period,  and  after  such  renewal 
or  revision,  the  by-laws  shall  be  the  by-laws  of  the  association 
unless  objections  are  made  thereto  by  fifty  per  cent  of  the  mem- 
bers. 

Section  49-707,  Arizona  Code  Annotated,  1939,  sets  forth 
that  the  by-laws  shall  provide  for  one  or  more  regular  meet- 
ings and  sets  forth  how  the  meetings  are  to  be  called,  stating 
that  the  by-laws  may  require  such  notice  to  be  given  by  publica- 
tion in  a  newspaper. 

Section  49-708,  Arizona  Code  Annotated,  1939,  provides  that 
the  by-laws  may  provide  the  manner  in  which  the  directors 
are  to  be  elected,  and  how  vacancies  may  be  filled. 

Thus,  the  Cooperative  Marketing  Act  of  Arizona  deals  with 
the  by-laws  of  the  association  to  a  greater  extent  than  it  does 
with  the  Articles  of  Incorporation,  indicating  that,  contrary  to 
Appellee's  contention,  the  by-laws  are  not  mere  rules  of  conduct 
adopted  by  the  directors  or  the  members  themselves  for  the 
efficient  handling  of  the  business  affairs  of  the  corporation,  (p. 
10 — Appellee's  Brief.) 

The  cases  cited  by  Appellee  under  Part  I  of  his  argument 
relating  to  this  question  all  deal  with  cases  where  the  board 
of  directors  had  the  unquestioned  power  to  amend  the  by-laws. 
In  the  case  of  Hill  v.  American  Cooperative  Assoc,  195  La. 
590,  197  So.  241  (1940),  cited  by  Appellee  on  page  10  of 
his  Brief,  the  Court  points  out  that  the  defendant  in  that  case 
cited  the  case  of  Hunter  v.  Sun  Mut.  Ins.  Co.  of  New  Orleans, 
26  La.  Ann.  13,  and  Fowler  vs.  Great  So.  Tel.  Co.,  104  La.  751, 
29  So.  271,  and  of  these  cases  and  the  defendant's  contention  in 
the  instant  case,  the  Court  said: 

"The  cited  cases  are  not  pertinent  because  in  those  cases  the 
board  of  directors  did  not  have  authority  to  alter  the  by-laws 
adopted  by  the  stockholders." 


We  submit  that  the  public  policy  of  the  State  of  Arizona, 
as  set  forth  in  the  Cooperative  Marketing  Statute  and  the  Statute 
itself,  limits  the  right  of  the  board  of  directors  to  amend  the 
by-laws.  We  cannot  help  but  repeat  the  requirement  for  the 
adoption  of  by-laws  as  is  set  forth  in  the  Arizona  Statute,  which 
provides  that  the  by-laws  must  be  adopted  by  a  majority  of  the 
members  or  their  written  assent.  This  is  certainly  contrary  to 
the  usual  corporate  practice  wherein  the  board  of  directors  alone 
adopts  the  by-laws.  The  reason  for  the  distinction  is  to  us  ob- 
vious in  that  a  cooperative  association  made  up  of  members  is 
a  non-profit  corporation,  strictly  for  the  benefit  of  its  members 
and  the  directors  have  no  greater  powers  than  do  the  elective 
officials  of  a  municipal  corporation,  for  it  is  their  purpose  and 
duty  to  serve  the  members.  It  is  not  a  profit-making  organization. 

Appellee  contends  that  Southwest  Co-Operative  Wholesale  is 
not  a  cooperative  marketing  association,  and  points  out  one  sec- 
tion of  the  Cooperative  Marketing  Act  which  states  that  five 
or  more  persons  engaged  in  the  production  of  agricultural  pro- 
ducts may  form  a  non-profit  cooperative  association  without 
capital  stock.  Thus,  Appellee  contends  that  since  there  is  stock 
set  up  in  Southwest  Co-Operative  Wholesale,  it  is  not  a  co- 
operative under  the  Arizona  Act. 

Let  us  look  further  at  the  Articles  of  Incorporation  of  South- 
west Co-Operative  Wholesale  (Defendants'  G  in  evidence)  which 
recite  the  purpose  for  which  the  corporation  is  organized  in  Ar- 
ticle II.  Section  ( 1 )  of  Article  II  is  practically  verbatim  with 
the  second  paragraph  of  Section  49-702,  Artizona  Code  Anno- 
tated, 1939,  setting  forth  the  powers  of  a  cooperative  market- 
ing association.  All  of  the  sections  under  Article  II  deal  with 
cooperative  purposes.  Particularly  note  Section  (10)  of  Article 
II,  whereby  they  have  the  power  to  enter  into  contracts  with 
farmers  and  agricultural  producers  for  the  handling,  prepar- 
ing for  market  and  marketing. 
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Referring  to  Section  49-702,  Arizona  Code  Annotated,  1939, 
the  statute  reads  in  part  as  follows: 

"To  acquire  and  to  hold,  own  and  exercise  all  rights  of 
ownership  in,  and  to  sell,  transfer,  or  pledge  shares  of  the 
capital  stock  or  bonds  ..."  (Emphasis  ours.) 

Also  a  portion  of  the  same  statute  reads: 

"To  establish  reserves  and  to  invest  the  funds  thereof  in 
stocks  and  bonds  of  any  corporation  or  association  engaged 
in  any  related  activity,  or  in  the  handling,  marketing,  pro- 
cessing or  financing  of  the  products  handled  by  the  asso- 
ciation ..." 

And  then  the  last  paragraph  of  the  aforesaid  section  states: 

"To  possess  the  powers,  right  and  privileges  of  corporations 
organized  under  the  general  laws  of  the  state,  unless  incon- 
sistent herewith." 

Section  49-710,  Arizona  Code  Annotated,  1939,  states  as  fol- 
lows: 

"When  a  member  of  an  association  established  without  capi- 
tal stock,  has  paid  his  membership  fee,  he  may  receive  a  cer- 
tificate of  membership.  Members  shall  not  be  liable  for  the 
debts  of  the  association  above  the  sum  remaining  unpaid 
on  their  membership  fees.  No  member  shall  be  entitled  to 
more  than  one  ( 1 )  vote." 

This  section  would  indicate  that  if  there  is  no  stock,  the  mem- 
ber is  to  receive  a  certificate  of  membership;  corollary,  of  course, 
if  there  is  stock,  he  would  receive  stock. 

The  most  important  section  which  begins  to  spell  out  the 
entire  purpose  and  recitation  of  the  fact  that  there  can  be 
stock  or  memberships  in  a  cooperative  marketing  association  is 
Section  49-712,  Arizona  Code  Annotated,  1939,  under  Refer- 
endum, which  states  as  follows: 


"Upon  demand  of  one-half  of  the  entire  board  of  directors, 
any  matter  that  has  been  approved  or  passed  by  the  board 
must  be  referred  to  the  membership  or  the  stockholders  for 
decision  at  the  next  special  or  regular  meeting." 

In  concluding  this  matter,  Section  49-717,  Arizona  Code  An- 
notated, 1939,  states  as  follows: 

"An  association  organized  hereunder  may  organize,  form,  op- 
erate, own,  control,  have  an  interest  in,  own  stock  of,  or  be 
a  member  of  any  other  corporation,  with  or  without  capital 
stock,  engaged  in  processing,  handling,  utilizing,  manufac- 
turing, marketing,  financing  or  selling  of  the  agricultural 
products  handled  by  the  association,  or  the  by-products  there- 
of. Profits  or  income  received  from  the  foregoing  investments 
may  be  added  to  the  reserves  of  the  association,  to  be  dis- 
tributed or  handled  according  to  the  discretion  of  the  board 
of  directors.  It  may  enter  into  contracts  and  arrangements 
with  any  other  cooperative  corporation,  or  association,  formed 
in  this  or  in  any  other  state,  for  the  cooperative  and  more 
economical  carrying  on  of  its  business,  or  any  part  thereof. 
Any  two  ( 2 )  or  more  associations  may,  by  agreement  between 
them,  unite  in  employing  and  using  the  same  methods,  means 
and  agencies  for  carrying  on  and  conducting  their  businesses." 

This  indicates  that  the  association  or  corporation  organized  under 
this  Act  may  own  stock  or  be  a  member  of  any  other  corporation, 
with  or  without  capital  stock,  engaged  in  the  same  type  of  business. 

Thus,  we  see  in  view  of  the  Articles  of  Incorporation  of 
Southwest  Co-Operative  Wholesale  and  the  statutes  above  re- 
ferred to  that  Southwest  Co-Operative  Wholesale  is  controlled 
by  and  operating  under  the  Cooperative  Marketing  Act  of  Ari- 
zone.  It  is  true  that  the  Articles  of  Incorporation  do  not  spe- 
cifically state  that  it  is  organized  under  that  Section.  If,  how- 
ever, the  Articles  of  Incorporation  and  the  activities  of  the 
corporation  are  such  that,  we  contend,  it  certainly  is  a  coopera- 
tive association.  If  Southwest  is  not  a  cooperative  marketing  as- 
sociation, and  therefore  the  same  impediment  as  to  the  amend- 


ment  of  the  by-laws  does  not  apply,  the  record  shows  that  the 
margin  of  United  was  greater  than  the  margin  of  Southwest 
(Plaintiff's  Exhibit  9)  and,  since  the  by-laws  did  not  allow  this 
type  of  contract  for  United,  United  should  not  be  penalized, 
and  some  determination  would  have  to  be  made  as  to  what 
percentage  Southwest  would  be  forced  to  pay  if  the  Plaintiff 
was  successful  in  all  of  his  other  arguments  and  unsuccessful 
in  this  one. 

The  Appellee  further  contends  that  the  contract  period  re- 
ferred to  in  Section  49-706,  Arizona  Code  Annotated,  1939, 
relates  only  to  a  marketing  contract  set  forth  in  Section  49-713, 
Arizona  Code  Annotated,  1939.  In  this  we  cannot  agree.  It 
is  well  known  that  there  are  several  types  of  cooperatives,  strict- 
ly speaking.  One  is  an  organization  whereby  members  get  the 
benefit  of  increased  purchasing  power  and  savings  by  cooperat- 
ing together  through  one  association.  Certainly  a  considerable 
portion  of  United's  business  was  this  type  of  cooperative.  Thus, 
the  contract  referred  to  in  the  record  (pp.  190-191)  is  that  type 
of  a  contract  which  extends  specifically  for  one  year.  There- 
fore, it  is  the  contention  of  Appellants  that  the  by-laws  could 
not  be  changed  in  the  interim.  It  appears  that  it  is  just  as  im- 
portant that  the  by-laws  in  that  type  of  a  marketing  contract  be 
contstant  and  subject  to  the  scrutiny  and  control  of  the  mem- 
bers as  in  any  other  type  of  cooperative  arrangement. 

Thus,  it  is  the  contention  of  Appellants  that  the  by-laws  were 
more  than  mere  rules  of  conduct  and  it  has  been  conclusively 
shown  that  the  Plaintiff-Appellee  had  knowledge  that  the  by-laws 
provided  that  he  hold  office  at  the  pleasure  of  the  board  of  di- 
rectors. 

II. 

Reply  to  Appellee's  Contention  That  Employment 
of  a  Manager  Beyond  the  Term  of  the  Then  Board 
Members  Is  Not  Void. 
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Appellee  attempts  to  pass  over  the  Arizona  case  cited  by 
Appellant,  Tucson  Fed.  Sav.  &  Loan  Ass'n  v.  Aetna  Inv.  Corp., 
74  Ariz.  163,  245  P.  2d  423,  with  the  mere  statement  that  that 
case  holds  that  employment  contracts  were  not  in  point  in  the 
issue  before  the  Arizona  court. 

Let  us  examine  the  history  of  Arizona  cases  dealing  with  this 
subject.  These  cases  deal  with  municipal  corporations. 

The  first  of  such  cases  in  the  case  of  Town  of  Tempe  vs.  Cor- 
bell,  17  Ariz.  1,  147  P.  745.  In  that  case,  the  town  Council 
had  attempted  to  employ  a  party  as  a  street  sprinkler  for  a 
period  beyond  the  term  of  the  Council  and  the  Court  in  that 
case,  after  stating  that  the  general  rule  is  that  a  contract  made 
by  the  commissioners  in  good  faith  is  ordinarily  a  valid  con- 
tract, stated  as  follows: 

"A  well-recognized  exception  to  the  rule  exists  applicable 
to  contracts  in  reference  to  matters  which  are  personal  to 
the  board  in  their  nature,  and  the  contract  limits  the  power 
of  the  succeeding  members  to  exercise  a  discretion  in  the 
performance  of  a  duty  owing  to  the  public.  This  exception 
to  the  rule  is  based  upon  the  grounds  of  public  policy." 

The  next  Arizona  case  on  the  subject  arose  in  1922  in  the  case 
of  Olmsted  &  Gillelen  v.  Hesla,  24  Ariz.  546,  211  P.  589-  In 
this  case,  there  was  a  contract  of  employment  of  engineers  for 
the  County  Highway  Commission  under  a  bond  issue.  The  terms 
of  the  Highway  Commissioners  expired  three  months  after  the 
date  of  the  contract;  however,  the  construction  could  not  be 
completed  in  less  than  three  years.  The  Court,  after  stating  that 
although  the  Commissioners  themselves  might  not  have  the  pro- 
fessional skill  and  knowledge  to  do  some  of  the  work  they  were 
nevertheless  responsible  to  the  County  for  the  work,  stated: 

"Since  that  must  be  true,  we  think  the  commission  that  is  in 
office  while  construction  or  improvement  is  being  done  should 
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be  allowed  to  select  its  own  employees  and  servants,  and  that 
such  is  the  intent  and  policy  of  the  road  improvement  acts. 
Otherwise  an  incoming  commission  might  be  burdened  with  a 
corps  of  employees  and  servants  unwilling  or  unfit  to  do  the 
work,  yet  made  responsible  for  their  acts  in  connection  with 
the  work  in  hand." 

Perhaps  the  clearest  statement  is  set  forth  in  the  case  of  Pima 
County  vs.  Grossetta,  54  Ariz.,  530,  97  P.  2d  538,  and  in  this 
case,  the  Board  of  Supervisors  in  Pima  County  had  hired  three 
groups  of  practicing  attorneys  to  do  three  things:  first,  to  sue  to 
recover  a  jury  fee  judgment;  second,  to  prosecute  a  certain  civil 
case  in  which  the  County  was  interested;  and  third,  to  sue  a  local 
bank  for  taxes  the  County  believed  to  be  due.  Concerning  this, 
the  Court  stated  the  rule  as  follows: 

"The  first  is  whether  the  contracts  were  ultra  vires  for  the 
reason  that  they  extended  beyond  the  term  of  the  existing 
board  of  supervisors  and  that  of  the  county  attorney  who  con- 
sented thereto.  We  have  had  a  similar  question  under  considera- 
tion in  Town  of  Tempe  v.  Corbell,  17  Ariz.  1,  147  P.  745, 
L.R.A.  1915E,  581,  and  Olmsted  &  Gillelen  v.  Hesla,  24 
Ariz.  546,  211  P.  589.  At  first  glance  it  might  seem  that  the 
opinions  therein  supported  the  objection  under  consideration, 
but  a  careful  examination  will  show  that  the  true  rule  laid 
down  may  be  stated  as  follows:  Where  the  contract  in  question 
is  a  unitary  one  for  the  doing  of  a  particular  and  specified  act, 
but  its  performance  may  extend  beyond  the  term  of  the  offi- 
cers making  it,  if  it  appears  that  the  contract  was  made  in 
good  faith  and  in  the  public  interest  it  is  not  void  because  it 
will  not  be  completed  during  the  term  of  those  officers.  //,  on 
the  other  hand,  the  contract  is  for  the  performance  of  personal 
or  professional  services  for  the  employing  officers,  their  suc- 
cessors must  be  alloived  to  choose  for  themselves  those  persons 
on  whose  honesty,  skill  and  ability  they  must  rely."  (Emphasis 
ours.) 

Thus  the  rule  that  Appellee  refers  to  as  dicta  in  Tucson  Fed. 
Sav.  &  Loan  Ass'n.  v.  Aetna  Inv.  Corp.,  supra,  is  not  new  in  this 
jurisdiction.  In  the  case  before  the  Court,  the  contract  was  for 
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the  services  of  a  general  manager.  Section  49-708,  Arizona  Code 
Annotated,  1939,  states  in  part  as  follows: 

"The  affairs  of  the  association  shall  be  managed  by  the  board 
of  directors,  elected  by  the  members  from  their  number." 

In  this  direction  of  the  Statute,  it  states  that  the  affairs  shall  be 
managed  by  the  directors.  Thus,  the  directors  are  personally  re- 
sponsible for  the  management.  Therefore,  they  can  not  turn 
over  control  to  a  third  party,  as  was  done  in  this  case.  Certainly 
the  hiring  and  firing  of  all  persons  needed  to  carry  on  the  affairs 
of  the  business  is  an  integral  part  of  the  management  of  the 
affairs  of  the  business,  and  this  was  given  by  the  board  to  Held, 
and  was  to  extend  beyond  the  terms  of  all  of  the  then  board 
members  of  both  corporation. 

We  submit,  therefore,  that  under  the  authority  previously  cited 
and  under  the  analogous  authority  of  Arizona  Courts  in  pre- 
vious cases,  this  contract  was  absolutely  void  for  the  reason  that 
it  extended  beyond  the  term  of  the  then  directors.  In  this  regard, 
we  should  like  to  point  out  that  although  we  are  not  specifically 
setting  up  a  heading  in  answer  to  other  parts  of  Appellee's  Brief, 
this  reasoning  makes  us  feel  that  our  argument  previously  ad- 
vanced as  to  the  necessities  and  desirability  of  Walmsley's  super- 
vision in  working  out  the  terms  was  something  that  the  Board 
bargained  for  in  view  of  the  fact  that  Walmsley,  upon  question- 
ing of  Appellee,  stated  that  he  would  not  have  agreed  to  a  con- 
tract for  a  three-year  term. 

Appellee  attempts  to  belittle  the  case  of  Edwards  v.  Keller,  133 
SW  2d  823  (p.  22  Appellants'  Brief)  by  saying  that  the  case 
is  not  in  point  because  it  is  under  a  Texas  statute.  That  particular 
Texas  statute  merely  provided  for  the  election  of  directors  an- 
nually at  the  annual  meeting  of  the  stockholders.  Our  statute 
provides  that  the  by-laws  shall  set  forth  the  terms  of  office  of 
the  directors,  and  the  by-laws  of  United  provide  that  the  directors 
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shall  be  elected  at  the  regular  annual  meeting,  and  the  by-laws  of 
Southwest  provide  for  a  three-year  election  and  set  forth  the 
usual  staggered  term  provision.  Thus,  the  Texas  Statute  upon 
which  Appellee  lays  so  much  stress  to  get  around  the  decision 
in  that  case,  is  merely  that  directors  are  elected  for  specific  terms, 
which  is  true  in  this  case  also. 

The  Edwards  vs.  Keller  case,  supra,  holding  was  followed  in 
the  more  recent  case  of  Leon  Farms  Corp.  v.  Beaman,  240  SW 
2d  433. 

Summary  of  Argument 

Appellants  have  replied  to  argument  of  Appellee  as  to  the 
vital  points  of  the  issues  on  appeal.  We  feel  that  the  previous 
argument  on  the  other  points  amply  sets  forth  the  issues  of  both 
parties  and,  because  of  the  time  and  space  limitation,  we  have 
devoted  no  further  argument  to  those  points. 

It  is  respectfully  submitted  by  Appellants  that  this  contract  is 
void  on  two  basic  principles: 

First,  that  the  board  of  directors  did  not  have  authority  to 
enter  into  the  contract.  This  is  prefaced  upon  the  Statute  of 
Arizona,  the  public  policy  of  the  State,  and  the  fact  that  the 
Plaintiff-Appellee  had  personal  knowledge  of  the  prohibitions. 

Second,  that  the  contract  is  void,  inasmuch  as  it  was  a  con- 
tract for  services  that  should  have  been  performed  by  the  board 
members  and  that  it  tied  the  hands  of  subsequent  boards.  The 
contract,  therefore,  is  against  public  policy  and  contrary  to  deci- 
sions of  the  State  of  Arizona. 

It  is  the  further  contention,  as  set  forth  in  Appellants'  opening 
brief,  that  the  terms  of  the  resolutions  required  Smith  and  Walm- 
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sley  to  employ  plaintiff  and  that  Walmsley  did  not  sign  the 
agreement  and  would  not  have  agreed  to  the  terms. 

It  is  the  further  contention,  as  previously  set  forth,  that  "net 
income"  does  not  mean  "net  margin,"  a  fact  well  known  by 
Plaintiff-Appellee. 

Conclusion 

It  is  submitted  that  the  judgment  of  the  District  Court  should 
be  vacated  and  reversed,  with  direction  to  enter  judgment  for 
the  Defendants,  as  prayed. 

Respectfully  submitted: 

SCOVILLE  &  LINTON 

By  WALTER  LINTON 

219  Heard  Building 
Phoenix,  Arizona 
Attorneys  for  Appellants 


